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l. Introduction

The Canadian criminal justice system discriminates against members of marginalized communities,
and in particular against Black and Indigenous women and gender-diverse people. Indigenous women
face staggeringly high rates of incarceration, while the Canadian justice system simultaneously fails to
protect them in the way it does non-Indigenous women. Black women, and in particular low-income
Black women, face high levels of incarceration, and lengthy prison sentences for non-violent drug
offences. For Black and Indigenous trans women and gender-diverse individuals, these harms are
compounded by correctional operational practices grounded in transphobic views of sex and gender.?

This government rightly recognizes that this mass incarceration is shameful and unacceptable. The
Black Legal Action Centre (BLAC), the Canadian Association of Elizabeth Fry Societies (CAEFS), and the
Women'’s Legal Education and Action Fund (LEAF) are heartened to see that this government has
acknowledged that mandatory minimums and restrictions on the availability of conditional sentences
contribute to the overrepresentation of Black and Indigenous people in custody, and is taking action
on theissue.

BLAC, CAEFS, and LEAF see Bill C-5 as an important first step to combating systemic discrimination in
Canada’s criminal justice system. However, several amendments are needed to fully realize the
government’s stated commitments to racial justice and reconciliation. The changes BLAC, CAEFS, and
LEAF propose align with this government’s goals for Bill C-5, its commitment to reconciliation and
implementing the Truth and Reconciliation Commission of Canada’s Calls to Action, and its long-
standing efforts to champion gender equality.

BLAC, CAEFS, and LEAF urge Parliament to amend Bill C-5 so that it would:

1. Remove all mandatory minimums, or at least all those that have been found to be
unconstitutional

2. Remove the ban on conditional sentences for offences with a mandatory minimum penalty

3. Fulfill the Truth and Reconciliation Commission of Canada’s Call to Action 32, and allow trial
judges, upon giving reasons, to depart from mandatory minimum sentences and restrictions
on the use of conditional sentences

4. Amends. 718.2(e) of the Criminal Code® so that sentencing judges will have the information
required to pass appropriate sentences on Black defendants

5. Fully decriminalize simple drug possession, and provide for the automatic expungement of
criminal records for simple drug possession

BLAC, CAEFS, and LEAF support the call to send Bill C-5 to committee prior to the vote on second
reading, to enable the Standing Committee on Justice and Human Rights to add these provisions to
the Bill.

2 For more information on the treatment of trans, Two Spirit, and gender-diverse individuals under the
responsibility or jurisdiction of Correctional Services Canada, see this letter by the Morgane Oger Foundation
and LEAF concerning the Commissioner’s Directive 100, “Management of Offenders with Gender Identity or
Expression Concerns.”

3RSC, 1985, ¢ C-46 [the Criminal Code].


https://www.leaf.ca/wp-content/uploads/2022/01/CSC-CD-100-Comments-FINAL.pdf
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1. Context for Bill C-5

The importance of Bill C-5, and the potential impact of BLAC, CAEFS, and LEAF’s proposed changes to
it, cannot be separated from the systemic discrimination perpetuated by Canada’s criminal justice
system against marginalized people in Canada, and in particular against Black and Indigenous women
in Canada. It also must be understood in the light of the role and potential impact of conditional
sentences.

(a) Systemic discrimination against Indigenous women

The criminal justice system’s discrimination against Indigenous women is long-standing and multi-
faceted. One key feature is the overwhelming, persistent, and increasing overrepresentation of
Indigenous women in custody. In 2021, the Office of the Correctional Investigator released new data
that show that the proportion of federally-incarcerated women who are Indigenous will soon
constitute over half of the women in federal prisons, up from 30% in less than two years.* An
important contributor to this is the criminal justice system’s view of the impacts of systemic
discrimination against Indigenous women - such as poverty and social marginalization — as weighing
against a more lenient sentence or early release. This is reflected in the fact that Indigenous people
are more likely to be held in higher security institutions, and serve more time before being released on
parole.®

At the same time, the criminal justice system fails to protect Indigenous people in the ways it does
non-Indigenous Canadians. Simply being an Indigenous woman is a risk factor for violent
victimization, with Indigenous women experiencing nearly double the rate of violent victimization of
Indigenous men and close to triple that of non-Indigenous women.® In the face of this reality, the
failure of the Canadian justice system to protect Indigenous women is well-established and
thoroughly documented.” The proliferation of mandatory minimums in the Criminal Code has not
improved this situation.

(b) Systemic discrimination against Black women

There are limited data available on Black women in custody in Canada. Data from the early 2010s
reflect high levels of incarceration. In 2011/2012, Black women made up 9.12% of federally-
incarcerated women despite being only 3% of Canada’s adult population.® A recent study examining

4 Canada, Office of the Correctional Investigator, “Proportion of Indigenous Women in Custody nears 50%:
Correctional Investigator Issues Statement” (17 December 2021).

5 Public Safety Canada Portfolio Corrections Statistics Committee, Corrections and Conditional Release
Statistical Overview 2016 (Ottawa: Public Safety Canada, 2017) at 55, 91.

¢ Canada, National Inquiry into Missing and Murdered Indigenous Women and Girls, Interim Report: Our Women
and Girls are Sacred (Vancouver: Privy Council, 2017) at 8.

" See Canada, National Inquiry into Missing and Murdered Indigenous Women and Girls, Reclaiming Power and
Place: The Final Report of the National Inquiry into Missing and Murdered Indigenous Women and Girls, Volume
1A (Vancouver: Privy Council, 2019) at 717.

8 Heather Lawson, Decriminalizing Race: The case for investing in community and social support for imprisoned
racialized women in Canada (Ottawa: Canadian Centre for Policy Alternatives, 2020) at 10; Canada, Office of the



https://www.oci-bec.gc.ca/cnt/comm/press/press20211217-eng.aspx
https://www.oci-bec.gc.ca/cnt/comm/press/press20211217-eng.aspx
https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/ccrso-2016/ccrso-2016-en.pdf
https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/ccrso-2016/ccrso-2016-en.pdf
https://www.mmiwg-ffada.ca/wp-content/uploads/2018/03/ni-mmiwg-interim-report.pdf
https://www.mmiwg-ffada.ca/wp-content/uploads/2018/03/ni-mmiwg-interim-report.pdf
https://www.mmiwg-ffada.ca/wp-content/uploads/2019/06/Final_Report_Vol_1a-1.pdf
https://www.mmiwg-ffada.ca/wp-content/uploads/2019/06/Final_Report_Vol_1a-1.pdf
https://www.mmiwg-ffada.ca/wp-content/uploads/2019/06/Final_Report_Vol_1a-1.pdf
https://www.policyalternatives.ca/sites/default/files/uploads/publications/National%20Office/2020/09/Decriminalizing%20Race.pdf
https://www.policyalternatives.ca/sites/default/files/uploads/publications/National%20Office/2020/09/Decriminalizing%20Race.pdf
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2010 data found that Black women were almost three times more likely to be provincially
incarcerated in Ontario than white women.® These women were also more likely to have come from
low-income neighbourhoods than provincially-incarcerated white women and women from other
racial backgrounds.*

More recent data show that the rates of Black women in custody are decreasing, at least at the federal
level. In 2018/2019, Black women made up 4.8% of federally-incarcerated women,** down from 9.12%
in2011/2012.

Nonetheless, what is clear from the data is the impact of systemic discrimination based on race and
income. The Office of the Correctional Investigator’s 2011/2012 report on the “Black Inmate
Experience in Federal Penitentiaries” noted that over half of federally-incarcerated Black women had
been convicted for Schedule Il drug offences, and in particular drug trafficking charges. In interviews,
“[m]any indicated that they willingly chose to carry drugs across international borders, primarily as an
attempt to rise above poverty”.*? Others explained that they had ”been forced into these activities
with threats of violence to their children and/or families”.** Despite their non-existent risk to public
safety, these women face lengthy terms of incarceration and separation from their families and
communities.

(c) Therole and potential impact of conditional sentences

When they are imposed and carried out lawfully, conditional sentences are a particularly important
tool for combating systemic discrimination against Black and Indigenous women in the Canadian
criminal justice system.

For Indigenous women convicted of an offence, a conditional sentence may be an option that better
resonates with their sense of justice. Many if not all Indigenous legal traditions include “principles and
mechanisms that can be described as promoting community healing, reconciliation, and the
reintegration” of the person who has done wrong.** Conditional sentences allow sentencing judges to
undertake a contextual approach that gives due consideration to these principles and other aspects of
Indigenous legal orders.

Correctional Investigator, A Case Study of Diversity in Corrections: The Black Inmate Experience in Federal
Penitentiaries, Final Report (Ottawa: Office of the Correctional Investigator, 2013) at para 18.
° Akwasi Owusu-Bempah et al, “



https://www.oci-bec.gc.ca/cnt/rpt/oth-aut/oth-aut20131126-eng.aspx
https://www.oci-bec.gc.ca/cnt/rpt/oth-aut/oth-aut20131126-eng.aspx
https://journals.sagepub.com/doi/pdf/10.1177/21533687211006461
https://journals.sagepub.com/doi/pdf/10.1177/21533687211006461


































