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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW

 “The law is neither colourblind nor neutral; instead, it reflects the hierarchies already 
found in society.”1 

1. The key question on this appeal is whether a sentencing judge should consider

social context evidence that details the effects of anti-Black racism when sentencing a 

Black person.  The answer is, with respect, self-evident; yes. The goal of any sentencing 

proceeding is to arrive at a fair and just sentence that is proportionate to the crime. In 

order to achieve this goal, courts have always considered the background and life 

circumstances of the person being sentenced. For example, sentencing courts have 

historically considered factors such as the age, gender, employment status, education 

level, family situation, immigration status and financial circumstances of the individual. 

This is seen as non-controversial.  

2. Courts have also long considered the race of the person to be sentenced and the

historical and social context of any discrimination the offender may have faced in coming 

to an appropriate sentence. This principle is most notably recognized in s. 718.2(e) of the 

Criminal Code, which requires consideration of all sanctions other than incarceration for 

“all offenders, with particular attention to the circumstances of Aboriginal offenders” 

(emphasis added). As held by the Supreme Court of Canada, s. 718(2)(e) is remedial in 

nature and is designed to, “ameliorate the serious problem of overrepresentation of 

1 Robyn Maynard, Policing Black Lives: State Violence in Canada from Slavery to the Present (Black Point: N.S.: 
Fernwood Publishing, 2017), at p. 109. 
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[A]boriginal people in prisons, and to encourage sentencing judges to have recourse to a 

restorative approach to sentencing.”2 

3. There can be no dispute that the Black community has and continues to be 

subjected to discrimination in Canada on both individual and systemic levels. This 

includes discrimination by and within the criminal justice system, where Black people are 

disproportionately targeted by the police and overrepresented in prison, both on remand 

and post-sentencing. 

4.  Given the irrefutable evidence of systemic racism against the Black community, 

there can be no doubt that the criminal justice system must engage in meaningful reform. 

It must address its own anti-Black racism and ameliorate the problem of the 

overrepresentation of Black people in the criminal justice system and in prison. Thus, the 

proper question is not “If?” anti-Black racism should be considered at a sentencing 

hearing, but “How?” 

5. The Black Legal Action Centre and the Canadian Association of Black Lawyers 

(“BLAC/CABL”) submit that the implementation of a standardized analytical framework 

is essential to ensure fair, just and consistent sentences for Black offenders. The proposed 

framework is set out below in paragraph nine.  

6. A properly structured framework can strike a balance in upholding principles of 

sentencing, while also providing context to a sentencing court on how the individual 

circumstances of an offender have been impacted by systemic factors of racism. It will 

allow sentencing judges to consider systemic factors that may have exposed the offender 

 

2 R. v. Gladue, 1999 CanLII 679 (SCC), [1999] 1 S.C.R. 688, at para. 93 [Gladue]. 

https://canlii.ca/t/1fqp2
https://canlii.ca/t/1fqp2#par93
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to negative conditions, and can assist them in understanding how the individual ended up 

in criminal court. 

7. A structured framework will allow sentencing judges to properly assess the

impact of anti-Black racism on the person to be sentenced in a meaningful and consistent 

way. However, the proposed framework must position itself to look at racism and not 

race. This is critical, as a focus only on the race of an offender perpetuates the idea that 

the inequitable outcomes in the criminal justice system are the result of inherent criminal 

tendencies.  Conversely, a focus on racism properly centres the historical and current 

systemic policies and practices that have allowed anti-Black racism and its destructive 

impact to thrive. As such, the framework proposed below avoids perpetuating stereotypes 

and drawing “a causal link between race and criminal propensity” as cautioned against by 

the Appellant (Appellant’s factum, para. 30).  

B. STATEMENT OF FACTS

8. BLAC/CABL take no position with respect to the facts as advanced by the

parties and defers to the parties on the factual record. 
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PART II – STATEMENT OF POSITION 

9. BLAC/CABL submit that the appropriate framework for the sentencing of a
Black person includes the following components:

a) When sentencing a Black person, judicial notice must be taken of the

history of colonialism, enslavement, segregation, and the resultant anti-

Black racism in society, and how it specifically impacts Black people in

the criminal justice system.

b) Sentencing judges should give significant consideration to the social

context of anti-Black racism in sentencing proceedings, in accordance

with the remedial nature of s. 718.2(e) of the Criminal Code, especially

when considering alternatives to incarceration.

c) As articulated in the Criminal Code, the sentencing judge can consider

any evidence that is relevant to sentencing, including hearsay evidence

and evidence from the person to be sentenced. While Impact of Race and

Cultural Assessment Reports may be very useful to the sentencing judge,

they should not be mandatory, as this would place a disproportionate and

overly onerous burden on the offender, particularly low-income

offenders. As well, authors of the reports should not be required to be

qualified on a voir dire and testify in order for the report to be admitted.

This would place a greater burden on Black offenders than other

offenders, most notably those who rely on Pre-sentence or Gladue

reports.

d) If there is evidence that the person being sentenced fled from police, it

should not automatically be considered an aggravating factor on sentence.

Instead, the disproportionate policing of Black communities must be

taken into account, and the actions of the offender should be considered

within this context and on a case by case basis.
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PART III – STATEMENT OF ARGUMENT 

A. The Sentencing Court should take judicial notice of the existence of anti-Black
racism

“Black Canadians present experiences are rooted in our country’s history of 
colonialism, slavery and segregation.”3 

10. The courts have long recognized that discrimination against the Black

community can and should be the subject of judicial notice.4 In 1993, this Honourable 

Court stated, “Examination of racism as it impacts specifically on [B]lack persons 

suggests that they are prime victims of racial prejudice.”5 In R. v. Elvira, Justice Schreck 

of the Superior Court of Justice held: 

[22] One does not have to spend much time working in the criminal justice
system to realize that African-Canadians are overrepresented among those
accused of crimes.  I do not need evidence to draw this conclusion any more
than I need evidence to conclude that gun crimes are prevalent in the City of
Toronto.

[23] I am also prepared to take judicial notice of the existence of anti-Black
racism, as many courts have done: Jackson, at para. 87.  No reasonable person
can dispute its existence.6

11. Most recently, the Supreme Court of Canada held that, “Evidence about race

relations … can be derived from ‘social fact’ or the taking of judicial notice.”7 

12. While discrimination of any form is repugnant, the courts must consistently and

clearly recognize that anti-Black racism has its own particular and unique role in Ontario 

3 Akwasi Owusu-Bempah & Carl James, “Expert Report on Crime, Criminal Justice and the Experience of Black 
Canadians in Toronto, Ontario” (2018) in Appeal Book, at p. 146. [Expert Report on Crime]. 
4 For example: R. v. Parks, 1993 CanLII 3383 (ON CA), 15 O.R. (3d) 324 [Parks]; R. v. S. (R.D.), 1997 CanLII 324 
(SCC), [1997] 3 S.C.R. 484 ; Gladue, supra note 2; R. v. Golden, 2001 SCC 83 (CanLII), [2001] 3 S.C.R. 679; R. v. 
Brown, 2003 CanLII 52142 (ON CA); R. v. Borde, 2003 CanLII 4187 (ON CA) [Borde]; R. v. Spence, 2005 SCC 71 
(CanLII), [2005] 3 S.C.R. 458; Peart v. Peel Regional Police Services, 2006 CanLII 37566 (ON CA); R. v. Grant, 2009 
SCC 32 (CanLII), [2009] 2 S.C.R. 353. 
5 Parks, ibid at p. 22. 
6 2018 ONSC 7008 (CanLII), at paras. 22-23. 
7 R. v. Le, 2019 SCC 34 (CanLII), at para. 71. [Le].  

http://canlii.ca/t/1npp2
https://canlii.ca/t/1fr05
https://canlii.ca/t/1fr05
https://canlii.ca/t/1fqp2
http://canlii.ca/t/51xm
http://canlii.ca/t/dtt
http://canlii.ca/t/1c062
http://canlii.ca/t/1m3f3
http://canlii.ca/t/1m3f3
http://canlii.ca/t/1pz1n
http://canlii.ca/t/24kwz
http://canlii.ca/t/24kwz
http://canlii.ca/t/1npp2
http://canlii.ca/t/hw8bh
https://canlii.ca/t/hw8bh#par22
http://canlii.ca/t/j0nvf
https://canlii.ca/t/j0nvf#par71
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(and Canada). Multiple reliable studies and reports dating back to the 1980s have outlined 

the existence of racial inequity specific to the Black community, including within the 

criminal justice system.8 The impact of anti-Black racism is manifest in the current social, 

political and economic marginalization of Black people in our society.9 

13. Despite myriad recommendations, little has changed in the decades since those 

reports were published. In 2018, the Ontario Human Rights Commission published, A 

Collective Impact: Interim report on the inquiry into racial profiling and racial 

discrimination of Black persons by the Toronto Police Service. The report concluded that 

there is systemic discrimination against the Black community at virtually every stage of 

the criminal justice system. The Black community continues to be disproportionately 

represented in police stops, police use of force, police shootings, deaths by police 

shootings and police arrests.10  

14. Beyond police profiling and violence, disparities in the treatment of Black 

people can also be found in pre-trial detention, sentencing and release conditions.11 At the 

national level, the Office of the Correctional Investigator found that “Black inmates are 

one of the fastest growing sub-populations in federal corrections. Over the last 10 years, 

 

8 Ontario Provincial Advisory Committee on Race and Ethnocultural Relations, The Development of a Policy on Race 
and Ethnocultural Equity: Report of the Provincial Advisory Committee on Race Relations (Queen’s Printer for 
Ontario: 1987); Lewis, S. The Report of the Advisor on Race Relations to the Premier of Ontario Bob Rae. (Ontario 
Advisor on Race Relations: June 9, 1992); Ontario. Commission on Systemic Racism, Racism Behind Bars: The 
treatment of black and other racial minority prisoners in Ontario (Queen’s Printer for Ontario: 1994); Ontario. 
Commission on Systemic Racism, Report of the Commission on Systemic Racism in the Ontario Criminal Justice 
System (Queen’s Printer for Ontario: 1995). 
9 Ontario. Anti-Racism Directorate, Data Standards for the Identification and Monitoring of Systemic Racism 
(Glossary), in Anti-Racism Act, 2017, SO 2017, c 15. 
10 Ontario Human Rights Commission, A Collective Impact: Interim report on the inquiry into racial profiling and 
racial discrimination of Black persons by the Toronto Police Service (Government of Ontario, November 2018). 
11 Canada, The Correctional Investigator Canada, Annual Report of the Office of the Correctional Investigator 2014-
2015 (Ottawa: Office of the Correctional Investigator, June 2015); see also Jim Rankin & Patty Winsa. “Unequal 
justice: Aboriginal and black inmates disproportionately fill Ontario jails”, The Toronto Star (March 1, 2013). 

https://www.ontario.ca/document/data-standards-identification-and-monitoring-systemic-racism/glossary
https://www.ontario.ca/document/data-standards-identification-and-monitoring-systemic-racism/glossary
http://www.ohrc.on.ca/en/public-interest-inquiry-racial-profiling-and-discrimination-toronto-police-service/collective-impact-interim-report-inquiry-racial-profiling-and-racial-discrimination-black#Executive%20summary%20at%20p.%203
http://www.ohrc.on.ca/en/public-interest-inquiry-racial-profiling-and-discrimination-toronto-police-service/collective-impact-interim-report-inquiry-racial-profiling-and-racial-discrimination-black#Executive%20summary%20at%20p.%203
https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf
https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf
https://www.thestar.com/news/insight/2013/03/01/unequal_justice_aboriginal_and_black_inmates_disproportionately_fill_ontario_jails.html
https://www.thestar.com/news/insight/2013/03/01/unequal_justice_aboriginal_and_black_inmates_disproportionately_fill_ontario_jails.html
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the number of federally incarcerated Black inmates has increased by 80%.”12 The number 

of Black women incarcerated is also rising.13 In Ontario, in 2010-2011, Black people 

made up almost 4% of the general population, yet accounted for 17.7% of the provincial 

corrections population.14  

15. Taking judicial notice of the history of colonization, enslavement and the

segregation of Black people, and how that legacy continues to negatively impact their 

educational attainment, income levels, employment opportunities, substance abuse, and of 

course criminalization and incarceration, provides a necessary context for understanding 

and evaluating any evidence presented by a Black offender.15  

B. Sentencing judges should give significant consideration to anti-Black racism in
sentencing proceedings, in accordance with s. 718.2(e) of the Criminal Code

“[T]he principles that are generally applicable to all offenders, including African 
Canadians, are sufficiently broad and flexible to enable a sentencing court in 
appropriate cases to consider both the systemic and background factors that may have 
played a role in the commission of the offence”.16 

16. This Honourable Court has previously recognized that social context is a valid

consideration in the sentencing of Black offenders.17 Moreover, the Appellant has fairly 

acknowledged that there is nothing that would foreclose a court from considering 

background and systemic factors as part of a sentencing hearing and that some of the 

Gladue principles are applicable to non-Indigenous, racialized offenders who hail from 

12 Canada, The Correctional Investigator Canada, Annual Report of the Office of the Correctional Investigator 2012-
2013 (Ottawa: Office of the Correctional Investigator, June 2013), at p. 9. 
13 Canada, The Correctional Investigator Canada, A Case Study of Diversity in Corrections: The Black Inmate 
Experience in Federal Penitentiaries Final Report (Ottawa: Office of the Correctional Investigator, 2013), at p. 10. 
14 Akwasi Owusu-Bempah & Scot Wortley, “Race, Crime, and Criminal Justice in Canada” in Sandra M. Bucerius & 
Michael H. Tonry, eds, Oxford Handbook of Ethnicity, Crime and Immigration (Oxford: Oxford University Press, 
2014), 281 at p. 293. 
15 R. v. Jackson, 2018 ONSC 2527 (CanLII). [Jackson].  
16 Borde, supra note 4, at para. 32. 
17 Ibid. 

https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20122013-eng.pdf
https://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20122013-eng.pdf
https://www.oci-bec.gc.ca/cnt/rpt/pdf/oth-aut/oth-aut20131126-eng.pdf
https://www.oci-bec.gc.ca/cnt/rpt/pdf/oth-aut/oth-aut20131126-eng.pdf
http://canlii.ca/t/hrm8w
http://canlii.ca/t/1c062
https://canlii.ca/t/1c062#par32
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communities that have been the subject of centuries long discrimination (Appellant’s 

factum, para. 21). This includes, of course, the Black community.  

17. Given this Court’s jurisprudence, the Appellant’s acknowledgement, and the

significant overrepresentation of Black people in the prison system, judges should be 

obligated to consider the relevant social context evidence when sentencing a Black 

person; namely the reality of anti-Black racism. This information is of significant 

relevance, as it allows the court to better understand how a specific Black offender’s 

racialization might factor into how he/she/they came to be before the courts.18 This 

context may ultimately bear on the sentencing principles to be prioritized and/or the moral 

blameworthiness of the offender.19 

18. This could result in the jail term for a Black offender being less than the term

imposed on a non-Black offender for the same offence, an outcome the justice system has 

deemed both acceptable and appropriate for Indigenous offenders. There is no reason why 

this principle should not apply to Black offenders as well. 

19. Such an approach in sentencing Black offenders accords with s. 718.2(e) of the

Criminal Code, which is remedial in nature and is designed to ameliorate the serious 

problem of overrepresentation in prisons – in this instance, the overrepresentation of the 

Black community – and to encourage sentencing judges to have recourse to a restorative 

approach to sentencing. The principle of restraint also helps to further what a 

18 Jackson, supra note 15. 
19 R. v. F.H.L., 2018 ONCA 83 (CanLII). 

http://canlii.ca/t/hrm8w
http://canlii.ca/t/hq2qs
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proportionate and just sentence should look like, and there is a judicial duty to give the 

provision’s remedial purpose real force.20 

20. The social context to be considered must include a recognition of the current

lived experience of Black Canadians. The Black community continues to be subjected to 

significant discrimination that results in constrained choices and an increased likelihood 

of engagement with the criminal justice system. Black children are more likely to be 

investigated by children’s aid societies in comparison to their white counterparts, and they 

are overrepresented among the children in care.21 In schools, Black children are more 

likely to be streamed into non-university tract programs, and are also subject to harsher 

discipline.22 Within the employment sector, Black people face discrimination in hiring, 

and experience higher unemployment rates and larger wage gaps than the average for all 

racialized workers (differences are also gendered).23 Black people are also 

overrepresented in Toronto neighbourhoods most afflicted by poverty and other forms of 

disadvantage.24  

21. Given this social context, the sentencing judge should consider the following,

non-exhaustive list of questions prior to passing sentence: 

• Has the offender lived in or was he/she/they arrested in a highly policed
community?

• Was the offender streamed in school towards less academically rigorous
programs?

20 Gladue, supra note 2. 
21Expert Report on Crime, supra note 3, at p. 134. 
22 Ibid at p. 146. 
23 Sheila Block & Grace-Edward Galabuzi, “Persistent Inequality: Ontario’s Colour-coded Labour Market”, Canadian 
Centre for Policy Alternatives, (December 2018), at p. 19. 
24 Expert Report on Crime, supra note 3, at p. 139. 

https://canlii.ca/t/1fqp2
https://www.policyalternatives.ca/sites/default/files/uploads/publications/Ontario%20Office/2018/12/Persistent%20inequality.pdf
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• Was the offender ever suspended or expelled from school, or did he/she/they
ultimately decide to drop out?

• Was the offender underemployed or unemployed for a significant period of
time?

• Has the offender or any of their primary caregivers experienced serious mental
health challenges?

• Did the offender experience child poverty or come from a family reliant on
social assistance?

• Was the offender ever a Crown ward within the child welfare system?

• Did the offender grow up in or do they still live in a low-income household?

• Does the offender have an incarcerated or absentee parent?

• Was the offender on restrictive bail conditions?

• Did the offender or their family arrive in Canada as refugees or through some
form of forced displacement?25

• Has the offender been the subject of discrimination by police (i.e. carding,
harassment, violence)?

• Has the offender been the subject of discrimination in any context?

• Do any of the “constrained circumstances” noted above or others exist? And,
if so, do they diminish (not remove) the offender’s moral culpability or
suggest consideration of certain principles of sentencing?

22. Each of the above-noted questions is undoubtedly a question that sentencing

judges across Canada have asked previously, in relation to many different offenders from 

varied backgrounds. However, in the absence of a specific, standardized framework for 

Black offenders, there can be no certainty that these factors will be considered and/or 

applied with any consistency. Thus, to arrive at a fair and just sentence for Black 

offenders, and also to achieve parity in sentencing, such questions should be considered 

each and every time a Black person is sentenced.  

25 Adapted from Anthony Morgan, “An Africentric principle could right some wrongs”, Policy Options (April, 2019). 

https://policyoptions.irpp.org/magazines/april-2019/an-africentric-principle-could-right-some-wrongs/
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C. Social context evidence of anti-Black racism should be admissible at sentencing

23. A sentencing judge is entitled to consider any evidence that is relevant to the

sentence, including hearsay evidence and evidence from the accused.26  In the case at bar, 

the Appellant produced two separate reports. Such reports, often referred to as “Impact of 

Race and Cultural Assessments” or “Cultural Impact Assessments”, have been admitted 

and relied on previously in Nova Scotia and Ontario.27 The reports were admitted by the 

sentencing judge without the requirement of a voir dire. However, the Crown was 

permitted to cross-examine the authors of the reports. 

24. On appeal, the Appellant argues that the Sentencing Judge erred in admitting the

evidence in the absence of a voir dire. BLAC/CABL respectfully submit that to impose 

such a requirement in relation to Black offenders would create an unfair and 

disproportionate burden.  Pre-sentence reports and Gladue reports are regularly tendered 

to the court and admitted without the requirement of a voir dire (or even any challenge 

whatsoever). Similar to Impact of Race and Cultural Assessments, Pre-sentence and 

Gladue reports often rely on information provided by the individual offender, family 

members and/or members of the individual’s community. They also often include 

opinions, such as whether the individual is likely to comply with probationary orders 

and/or whether the individual’s Indigenous background played a role in the offending 

behavior. 

26 Criminal Code, R.S.C., 1985, c. C-46, ss. 723(1), (2), (5); also s. 726.1. 
27 For example, see: R. v. “X”, 2014 NSPC 95 (CanLII); R. v. Gabriel, 2017 NSSC 90 (CanLII); R. v. Riley, 2019 
NSSC 92 (CanLII). For Ontario, see Jackson, supra note 15. 

https://laws-lois.justice.gc.ca/eng/acts/C-46/page-188.html?txthl=723#s-723
https://laws-lois.justice.gc.ca/eng/acts/C-46/page-189.html?txthl=726.1#s-726.1
https://canlii.ca/t/gfddx
http://canlii.ca/t/h376v
http://canlii.ca/t/hz720
http://canlii.ca/t/hz720
http://canlii.ca/t/hrm8w


12 

25. To impose a different and higher threshold for admissibility for similar reports

with similar content for members of the Black community would create a double 

standard. A higher threshold will only aggravate the disadvantage already experienced by 

members of the Black community within the criminal justice system. Accordingly, should 

such a report be tendered by a Black offender, it should be admitted without the 

requirement of a voir dire. As in every case, the sentencing judge would be entitled to 

determine the weight to be applied to the report and the information contained therein. 

26. While Impact of Race and Cultural Assessments may be of assistance to the

sentencing judge, they should not be compulsory. Mandating such reports will create at 

least two significant problems: i) it will create a double standard for Black offenders in 

that they will be obligated to produce a report when non-Black offenders are under no 

such burden; and ii) it may unfairly preclude low and no-income members of the Black 

community from the benefit of producing a report as a result of the prohibitive cost. 

Accordingly, while such reports may be produced, they should not be mandatory. 

D. The sentencing judge should consider the systemic issue of anti-Black racism in
police stops when considering the sentence to be imposed

27. The Appellant further alleges that the Sentencing Judge erred in his

consideration of the race of the Respondent when analyzing whether the sentence should 

be reduced on the basis that the Respondent was stopped by police and bumped by the 

police car on arrest. More specifically, the Appellant alleges that the Sentencing Judge did 

not have sufficient evidence that the stop was related to the race of the Respondent to 

justify a reduction in sentence. At trial, the Judge dismissed an application under s. 9 of 

the Charter that the accused had been arbitrarily detained and/or intentionally struck by 

the police car as he was being detained. 
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28. On sentencing, the Judge considered the specific facts and then situated the

arrest and detention of the Respondent in the broader context of the relationship between 

the police and the Black community (i.e. disproportionate policing and stops of Black 

people by police).  

29. BLAC/CABL submit that the approach taken by the Sentencing Judge was

correct. Studies and empirical research have repeatedly demonstrated that members of the 

Black community are stopped by police at a disproportionate rate. This was recognized 

most recently by the majority of the Supreme Court of Canada in R. v. Le.28  Thus, before 

automatically deeming flight from police to be an aggravating factor on sentence, judges 

should consider this broader social context and how it may apply on the facts of each 

particular case. Taking into account social context evidence of systemic anti-Black racism 

and police stops in no way takes away from the gravity of an offence or the degree of 

responsibility of an offender – it merely puts it into a larger historical and current context. 

30. Simply put, there may very well be some cases where flight from police should

be considered an aggravating factor. In other cases, based on the social context of racism 

and/or the specific facts, it may be neutral or even a factor that reduces the sentence. 

Should the latter situation arise on the facts of a particular case, a reduction in sentence 

may be an appropriate response to the fact that, but for the individual’s race and the 

impact of anti-Black racism, they would not be involved in the justice system or before 

the courts. 

28 Supra note 7. 

http://canlii.ca/t/j0nvf
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31. Based on the above, BLAC/CABL submit that an alleged flight from police by a

Black person should not be presumed to be an aggravating factor on sentencing. Rather, 

the sentencing judge should make a determination regarding any flight based on the 

relevant social context evidence and on a case by case basis.  

E. The framework proposed by the Appellant places an undue burden on Black
offenders

“Within the sentencing principles that currently exist, I believe there is room to build a 
framework of analysis that can begin to address the issue of disproportionate 
incarceration of African Canadians.”29  

32. BLAC/CABL agree with and welcome the Appellant’s position that an

analytical framework should be implemented when sentencing Black offenders. However, 

BLAC/CABL respectfully disagree with the Appellant’s submission that the offender 

must prove some relationship between their race and the conduct that brings them before 

the Court. As stated by the Appellant, there must be “specific evidence … that racial 

disadvantage is linked to constraint of a particular offender’s choices and life experience 

in bringing him before the court.” (Appellant’s factum, para. 51).  

33. Our courts have consistently rejected such an approach in the context of the

sentencing of Aboriginal offenders as placing an undue evidentiary burden on the 

accused. In R. v. Ipeelee, the Supreme Court held that it was an error to require an 

Aboriginal offender to establish a causal link between their background factors and the 

commission of the offence(s) in question before they are entitled to have those factors 

29 Jackson, supra note 15, at para. 73. 

http://canlii.ca/t/hrm8w
https://canlii.ca/t/hrm8w#par73
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considered by the sentencing judge.30 A similar conclusion was reached by this Court in 

multiple cases, including R. v. Collins31, R. v. Kreko32, R. v. Monckton33 and R. v. F.H.L.34 

34. BLAC/CABL submit that there should not be a higher burden placed on Black

offenders than Aboriginal offenders. Namely, for an offender’s racialized background to 

influence his/ her ultimate sentence, the systemic and background factors affecting Black 

people in Canadian society must have impacted the offender’s life in a way that (1) bears 

on moral blameworthiness, or (2) indicates which types of sentencing objectives should 

be prioritized in the offender’s case.35 

PART IV – ORDER REQUESTED 

35. BLAC/CABL take no position on the ultimate disposition of this appeal.

Pursuant to the order of Strathy C.J.O. dated June 18, 2019, BLAC/CABL do not seek 

costs and no costs are to be ordered against them.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of July, 2019 

_______________________________ 
Nana Yanful  
The Black Legal Action Centre  

_______________________________ 
Jonathan Shime 
COOPER, SANDLER, SHIME & BERGMAN LLP 

Counsel for the Interveners, 
The Black Legal Action Centre and 

The Canadian Association of Black Lawyers 

30 2012 SCC 13 (CanLII), [2012] 1 S.C.R. 433 . 
31 2011 ONCA 182 (CanLII). 
32 2016 ONCA 367 (CanLII). 
33 2017 ONCA 450 (CanLII). 
34 Supra note 19. 
35 Ibid at para. 40. 

http://canlii.ca/t/fqq00
http://canlii.ca/t/fkdrs
http://canlii.ca/t/grq16
http://canlii.ca/t/h42q4
http://canlii.ca/t/hq2qs
https://canlii.ca/t/hq2qs#par40
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PART VI – LEGISLATION 

Criminal Code, R.S.C., 1985, c. C-46, ss. 718, 718.2(e), 723(1), 723(2), 723(5), s. 726.1 

Purpose 

718 The fundamental purpose of sentencing is to protect society and to contribute, along 
with crime prevention initiatives, to respect for the law and the maintenance of a just, 
peaceful and safe society by imposing just sanctions that have one or more of the 
following objectives: 

(a) to denounce unlawful conduct and the harm done to victims or to the
community that is caused by unlawful conduct;

(b) to deter the offender and other persons from committing offences;

(c) to separate offenders from society, where necessary;

(d) to assist in rehabilitating offenders;

(e) to provide reparations for harm done to victims or to the community; and

(f) to promote a sense of responsibility in offenders, and acknowledgment of the
harm done to victims or to the community.

Other sentencing principles 

718.2 A court that imposes a sentence shall also take into consideration the following 
principles: 

… 

(e) all available sanctions, other than imprisonment, that are reasonable in the
circumstances and consistent with the harm done to victims or to the
community should be considered for all offenders, with particular attention to
the circumstances of Aboriginal offenders.

Submissions on facts 

723 (1) Before determining the sentence, a court shall give the prosecutor and the 
offender an opportunity to make submissions with respect to any facts relevant to the 
sentence to be imposed. 

Submission of evidence 

(2) The court shall hear any relevant evidence presented by the prosecutor or the offender.

https://laws-lois.justice.gc.ca/eng/acts/C-46/page-186.html?txthl=718#s-718
https://laws-lois.justice.gc.ca/eng/acts/C-46/page-186.html?txthl=718.2#s-718.2
https://laws-lois.justice.gc.ca/eng/acts/C-46/page-188.html?txthl=723#s-723
https://laws-lois.justice.gc.ca/eng/acts/C-46/page-189.html?txthl=726.1#s-726.1
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Hearsay evidence 

(5) Hearsay evidence is admissible at sentencing proceedings, but the court may, if the
court considers it to be in the interests of justice, compel a person to testify where the
person

(a) has personal knowledge of the matter;
(b) is reasonably available; and
(c) is a compellable witness.

Relevant information 

726.1 In determining the sentence, a court shall consider any relevant information placed 
before it, including any representations or submissions made by or on behalf of the 
prosecutor or the offender. 
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The


Commission's


Frameworl<


The


Consultation


Process


The Commission on Systemic Racism in the Ontario Criminal Justice


System was estabhshed in October 1 992 to investigate and make


recommendations about policies, procedures, and practices of the


criminal justice system that may result in systemic racism. Our Terms


of Reference direct us to examine the experiences and vulnerabilities of


all racial minority communities, with a main focus on systemic racism


as experienced by black people, women, and youth.


By "systemic racism" we mean the values, practices, and procedures


that result in black and other racial minority people receiving worse


treatment than white people. Systemic racism does not necessarily


depend on intention. Those with the power to make decisions may not


consciously choose to treat white people better than black and other


racial minority people. Even if there is no intention, however, the rules,


values, and policies that shape institutions and processes may have


discriminatory consequences.


The general constitutional and legal framework for relationships


between the state and citizens asserts that all government services ought


to be delivered with fairness and equality. Our laws emphasize genuine


equality rather than "formal similarity" of treatment. In the context of


this Interim Report on corrections, "genuine equality" means


recognising that prisoners from diverse racial and cultural communities


are disadvantaged and may suffer real hardship when the only programs


and services available to them are based on the needs of white Euro-


Canadians. Genuine equality demands that programs which reflect the


racial, religious, and linguistic diversity of prisoners should be seen as


standard prison services and not be viewed as "special treatment."


The Commission developed an extensive consultation process,


including formal interviews, both individual and collective; observation


and informal discussions at federal and provincial prisons; and analysis


of written materials, including Ministry and institutional policies,


practices, and procedures, and corrections research literature.


Our research drew on the experiences of as many people with personal


knowledge of prisons as possible in the time available. At the same


time, it was recognized that there may be substantial differences among


the 85 institutions that make up the adult and youth prison system in


Ontario.
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The


Commission's


Findings


Accordingly, formal and informal interviews were conducted with:


• Prisoners, including adult and young male and female prisoners


from black communities, other racial minority communities,


and white communities;


• Prison officials, including correctional officers, classification


officers, prison managers and superintendents;


• Ministry officials, including policy makers and employees


responsible for making placement decisions;


• Professionals who work with prisoners, including defence


lawyers, prison chaplains, and other spiritual advisors; and


• Staff, volunteers, and members of service and advocacy groups


in the corrections field.


Three issues surfaced as consistent themes throughout the


consultations:


• Racial hostility and intolerance in prison environments;


• Racial segregation of prisoners within and among prisons; and


• Racial inequality in the delivery of prison services.


In our investigation we found both overt and systemic racism in


Ontario prisons.


• It is clear from the evidence that racist language and attitudes plague


the environments of many Ontario prisons. It is not a few individuals


but the culture of corrections that must change.


• The disregard of the problem by managers, their silence, and their


failure to take preventive action contribute to the maintenance of


racially poisoned environments.


• One of the limitations of existing management practice is that racism


is simply not defined as a significant problem. Instead, it is tolerated


as an assumed price that must be paid in order to maintain peace and


order.


• There is no evidence that racist practices are necessary to maintain


order in prisons. On the contrary, the negative feelings, adversarial


relationships, and hostility generated by such practices can only


contribute to dissension, conflict, unrest, and instability.


• In spite of these findings we believe that among the existing


management of the prisons in Ontario, there are women and men who
are capable of rising to the challenge of eliminating racism. What is


required is an "aggressive commitment" to this goal.


u
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Recommendations


• Some prisons in Ontario tolerate and encourage racial segregation in


the allocation of prisoners among living units. In many prisons for


sentenced offenders this practice is linked to rehabilitation programs.


• The rehabilitation services available to black and other racial


minority prisoners are inadequate. Too many Ministry staff need to


be reminded that rehabilitation is supposed to meet the programming


and treatment needs of individual prisoners. It is incorrect to believe


that equality means that all prisoners, whatever their race or cultural


heritage, should receive identical services.


• The Ontario prison system principally caters to white, Euro-Canadian


norms, and many of the service needs of black and other racial


minority prisoners remain either unacknowledged or dismissed.


• Many institutions operated by the Correctional Ministries in Ontario


fail to recognize the "inherent dignity and worth" of prisoners or to


"treat prisoners as individuals." Available services are often


inaccessible to black and other racial minority or linguistic minority


prisoners, or are inappropriate to their needs. Prisoners from these


communities who struggle to receive services that match those


routinely provided for white prisoners of Euro-Canadian heritage face


the risk that they will be viewed as over-assertive or as "trouble-


makers."


In light of these findings, the Commission makes ten interim


recommendations that will begin a process of eliminating systemic


racism in Ontario's prisons:


1. The appointment of an Anti-Racism Co-ordinator for adult


offenders.


(A) An Anti-Racism Co-ordinator with jurisdiction over adult


corrections should be appointed immediately with a broad


mandate to effect change,


(i) This mandate and corresponding authority should be


specifically documented and made public,


(ii) The Co-ordinator should report directly to the Deputy


Minister responsible for adult corrections,


(iii) The Co-ordinator should not be seconded from the Ministry


responsible for adult corrections.


m
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2.


(A)


(B)


(iv) The Ministry responsible for adult corrections should ensure


that the Anti-Racism Co-ordinator is provided with


sufficient resources to perform the necessary functions.


(v) The Minister responsible for adult corrections should direct


Ministry officials to co-operate fully with the Co-ordinator,


to provide all relevant information upon request, to facilitate


access to prisoners and staff, and to exercise their discretion


under the Freedom ofInformation and Protection ofPrivacy


Act in a way that assists the work of the Co-ordinator.


Anti-Racism Co-ordination for Youth Corrections.


The Office of Child and Family Service Advocacy should be


designated to act as Anti-Racism Co-ordinator for all young


offenders.


The current memoranda of agreement between the Correctional


Ministries and the Office of Child and Family Service Advocacy


should be amended to reflect a similar mandate, authority,


reporting structure, co-operation, and resources as that of the


Anti-Racism Co-ordinator for adult offenders.


3. The functions of the Office of the Anti-Racism Co-ordinators.


The Office of the Anti-Racism Co-ordinator for adult corrections


and the Office of Child and Family Service Advocacy should


include the following functions:


(i) Ensuring and overseeing the development and


implementation of strategies for ongoing community


involvement in corrections;


(ii) Recommending anti-racism strategies to the Correctional


Ministries for implementation in institutions;


(iii) Conducting systematic reviews of ministry-wide programs


and policies;


Conducting periodic and random audits of prison


conditions, programs, practices, and services;


Investigating complaints of racism from staff or prisoners;


Receiving periodic reports on anti-racism initiatives and


records of racist incidents from superintendents;


(vii) Publishing reports on their activities, progress and


requirements on a periodic basis and in Ministry annual


reports.


(iv)


(V)


(vi)


IV
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4. The role of the institutional superintendent.


The elimination of racism should be specified as a responsibility


in each superintendent's job description and should form a


principal element in his/her performance appraisal.


5. Racial segregation of prisoners.


(A) Racial segregation of prisoners, as currently practiced in Ontario


correctional facilities, must be abolished.


(B) To further this objective:


(i) The gathering of statistics by race in relation to Ontario


prisoners should be improved by establishing greater


uniformity and adopting a more refined self-identification


process.


(ii) Each superintendent should collect and report at least


monthly to the Anti-Racism Co-ordinators, the racial


composition of the prisoner population by range (or


equivalent) and by program involvement.


(iii) Each superintendent should forward quarterly reports of


classification decisions to the Co-ordinators.


(iv) The reporting format should be established by the Anti-


Racism Co-ordinators following consultation with each


superintendent.


(v) The Anti-Racism Co-ordinators should be entitled to receive


further elaboration or an explanation from a superintendent


on request.


6. Classification staff qualifications and training.


(A) Standard qualifications should be established for all post-sentence


classification staff.


(B) The Correctional Ministries should develop and maintain


standardized training for all staff involved in post-sentence


classification and placement.


7. Pre-trial and post-sentence policies.


By May 1, 1994, the Correctional Ministries should establish and
implement province-wide non-discriminatory policies for:


(A) Pre-Trial


(i) Placing prisoners in units within jails and detenfion centres;


(ii) Moving prisoners from one unit to another within jails and
detention centres; and


(iii) Moving prisoners among jails and detention centres.
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(A)


(B)


(C)


(B) Post-Sentence


(i) Classifying prisoners for assignment to correctional centres;


(ii) Classifying prisoners for placement within correctional


centres;


(iii) Reclassifying prisoners for transfers between institutions.


Culturally appropriate programs and services.


The Initial Placement Report (IPR) form currently used in adult


corrections should be modified to identify cultural, linguistic,


religious, and personal care needs of black and other racial


minority prisoners.


By May 1, 1994, institutional superintendents should have


completed a needs analysis of all racial minority prisoners and


should have established action plans to provide culturally


appropriate programs and services.


By May 1 , 1 994, institutional superintendents should have in


place additional mechanisms to assess linguistic, religious, and


dietary needs of prisoners at the point of entry into a correctional


facility.


9. Black and other racial minority women prisoners.


(A) The Anti-Racism Co-ordinators should address the needs of black


and other racial minority women prisoners as being additional to


and distinct from those of male prisoners.


(B) The racially differential treatment of pregnant prisoners should be


eliminated immediately, particularly in relation to physical


labour, rest periods, medication, clothing, and nutrition.


10. The transfer of black remand prisoners.


(A) The superintendents of the adult male jails and detention centres


in Metropolitan Toronto and the Hamilton-Wentworth Detention


Centre should immediately review the selection criteria for the


transfer of pre-trial detainees from Toronto to Hamilton as well as


the application of those criteria in practice. By May 1 , 1 994, the


superintendents should implement a plan to eliminate the


disproportionate numbers of black prisoners who are placed in


Hamilton while awaiting their trials in Toronto.


VI
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(B) As an interim measure these superintendents should immediately


impose a temporary quota system for such transfers, under which


the proportion of black prisoners transferred to Hamilton would


be no higher than the proportion of black prisoners in the


Metropolitan Toronto jails and detention centres.


(C) The steps taken by these superintendents should be reviewed by


the Anti-Racism Co-ordinator for adult corrections, who should


also monitor the operation of the quota system and ultimately


recommend its termination.


Future


Investigations


The Commission has a large task. Where previous official inquiries into


the operation of the criminal justice system in Ontario have


concentrated on racism in policing, our mandate extends from arrest to


release following incarceration, including bail, legal aid, prosecutorial


discretion, plea-bargaining, jury selection, sentencing, probation, and


parole.


As directed by our Terms of Reference, the Commission has limited


this interim report to the treatment of black and other racial minority


prisoners in the correctional system.


Vll
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SUPERIOR COURT OF JUSTICE 


CANADA ) 
) 


PROVINCE OF ONTARIO ) 
) 


TORONTO REGION ) 


HER MAJESTY THE QUEEN 


against 


KEVIN MORRIS 


I. KEVIN MORRIS stands charged that he, on or about the 13th day of 


December in the year 2014, at the City of Toronto, in the Toronto Region, did without 


lawful excuse, possess a prohibited firearm, namely a handgun that has a barrel equal to 


or less than I OSmm in length, without being the holder of a licence· permitting such 


possession and the holder of registration certificate for the said firearm, contrary to 


Section 91 (I) ofthe Criminal Code. 


2. KEVIN MORRIS ·stands charged that he, on or about the 13th day of 
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for the said firearm, contrary to Section 95 (I) of the Criminal Code. 







·. 
'·.· 


4. . KEVIN MORRIS stands charged that he, on or about the 13th, day of 


December in the year 20 14, at the City of Toronto, in the Toronto Region, without being 


authorized under the Firearms Act to do so, carry a concealed weapon, namely a handgun 
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Bryon FADUCK with intent to resist or prevent the lawful arrest or detention of himself, 


contrary to Section 270 (I) (b) of the Criminal Code. 


DATED at Toronto this 21st day of April2016. 


;:)U!J r1 c61tl/1l-l 
Crown Attorney 


and 
Agent for the Attorney General Ontario 
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JUDGMENT/DISPOSITION 


DATE: 


NAME OF ACCUSED: 


CR:, 


DEF: 


JUDGMENT: 


Ct (I) 
Ct (2) 
Ct (3) 
Ct (4) 


DATE: 


NAME OF ACCUSED: 


CR: 


DEF: 


DISPOSIT,JON 


Ct(J) 
Ct (2) 
Ct (3) 
Ct (4) 


-------~ .. ----.. -------------------------
Justice 


SUPERIOR COURT OF JUSTICE 


THE QUEEN 


v 


KEVIN MORRIS 


Possess Restricted Firearm without Licence 
Possess Restricted Firearm knowingly with Licence 


Tampering with Serial Number of a Fire11rm 
Possess Firearm Knowing Serial Number Tampered 


Carry Concealed Weapon 
Assault with Intent to Resist Arrest 


Andrew Pilla 
Crbwn Attorney 
Toronto Region , 
(Scarborough) 


INDICTMENT 


DOB: 14 January 1992 


O.I.C. !lson 9357 
DIV: 41 


Scarborough Crown 
Attorney's Office 


2l 







REPLACES INFO #14·35005447 22 
Information of ' .. ·~ANADA, 


~ <~.IlNCE OF ONTARIO 
PROVINCE QE' L'ONTAR/0 


D~nonciation de:------------· ------------------


.. '........ _T.()~,~N.'!:() _______ ··-----


of THE CITY OF TORONTO 
de 


PEACE_ OFFICER 
· (occupation I prOtess/On) 


(Region/ Rl§glotl) The infonnant says that he/she believes on reasonable grounds that 
Le denonciateur d~clare qu'i/a des motifs ra/sonnables de croire que 


14-35005610 


(1)MORRIS, Kevin DOB: 14 Jan. 1992 
1406-5 BRAHMS AV, NORTH YORK, ON 


COUNT l 


Kevin MORRIS 


on or about the 13th day of December in the year 2014 at the City of Toronto in tj1e·· 


Toronto Region did, without lawful excuse, possess a prohibited firearm, namely a 


handgun that has a barrel equal to or less than 105 mm in length, without being the 


holder of a licence permitting such possession and the holder of registration 


certificate for the said firearm, contrary to Section 91, subsection (1) of the 


Criminal Code of canada. 


COUNT 2 AND FURTHER THAT 


Kevin MORR:tS 


on or about the 13th day of December in the year 2014 at the City of Toronto .in -the 


Toronto Region did, without lawful excuse, possess a prohibited firearm, namely a 


handgun that has a barrel equal to or less than 105 mm in length, while knowingly not 


being the holder of a licence permitting such possession and the holder of a 


registration certificate for the said firearm, contrary to Section 92, subsection (1) 


of the Criminal Code of Canada. 


COUNT 3 AND FURTHER THAT 


Kevin MORRIS 


on or about the 13th day of December in the year 2014 at the City of Toronto in the 


Toronto Region did, without lawful excuse, possess a loaded prohibited firearm, namely 


a handgun that has a barrel length-equal to or less than 105 mm in length, at 23 


Craigton Drive, Toronto, without being the holder of an authorization or licence 


permitting such possession at that place and the holder of a registration certificate 


for the said firearm, contrary to Section 95, subsection (l) of the Criminal Code of 


Canada. 


Locked Down Date• December 23, 2014 10:36 AM 


(Long Form- One or More Accused. I ~nnulelnt6gra/e- Un ou plus/eurs ace,) 
CC0·2·000·4 (rev. 09/13) CSD 


continued .... 







'. , •. ·- '•}- i_ 
D Language Notification Issued l Lang@ de notification 


D Interpreter 1/nterprete 


t&~~~~~~fo~s -=.';fJt>Jf~E~lJis 
:, ~ ,I , ..• : 


!.' 


Page "A"-


Dale 
Date 


Accused 
Accus6(e) 


0 5 JAI~ ?G 5 f1orr t'7 


'JAN 2 1 ~01S\-\o~\\s 
• fFR i 0 Q(}15 'J-Lo,t.11-ts 


"/ Ho ~.;..~.S 
MAR n 9 2o15 rr orn~ s 


Adjournment 
Ajoumement 


Appearance Delat~ 
D6tans de/a compatu«on 


til J fl t\J 9o/ x ~ D it; 14- l 0 If (It·/ S'T 


~ \:q, ( ~- L ~ lf. (1':\- U:' e_ I ~CVWJ 
(!9 
q 'f;1 J IS' ,/ ;.{:0.:1- #'If- /OCI.M.. 


., 


1.1~ (} llX:t )'~!!. $.6~ fi't '( 
,s~~ AuF 


' 


·•· Jusllce's 
Date 
Date 


Cletk 
Greffie_r 


Repor)er 
stenograplle 


'fi ~ J!!.N 21 {j S~a:~Y.<: (ll.v~~lo 
:JAN 2 1 2015 \ :ft . . ~~it lL(,.J-f:N.-0e.v · 


I FEB 1 0 1.015 ;@~,{! ~)lit.l9.,'1'G....:fo...k 


FcirCrown 
POur lit Coiir:cmne 


MAR 0 f ~0 5 f':-.1-.. IJ.Jly ~· f ·~L/V\ u ~~ 


For Accused 
Pout J'accUS6(~) 


G' • Sti-U 1-6 
~- Sitmrth 


,/ q . ;s-.,. ·.:fl. 
u 


lnlti~ls 
JJJitlates 
du}IJge 


Accused I Accuse(e) No!l•.e Gwen.UncterH.T,A. 
Avis .en vedu Meade de l.aroule 


D suspen~lon 
su_sp'ehsum 


D Impoundment 
Mise en foumore 


Accused/ Acc!lse(e): __ ~----------------;====;----r===;,----~-----~---
515(9.1) Detained In custody prtmarily ~ecause ora previous conviction Yes I No I Date: ----------
D6t6ntton sous·garde fond6e pifnclpall>(llent sur une condamnattcn ant6/leure 0111 Non Dote : 


Co'nfi~'Eld and lt:~!UaU_ed by the JUd~e/JtiStlce Of lhC.PeaCO.In th·e approprhile bOX above-/ 
CotJfl~ et parepfl6 pafiJn(e)'jugeljli~e de pafX dans Ia case approprlOO cf-llaut 


At the Ball Review dated:"""'=====-=----·· 515(9.1) w~s . . D corifirnied . D resclnd.ed D made (see application) 
Au moment.del• r6vJslon du caultonnement,lo: , 515 (9.1) a 616 confinn6· r6voqu6 execute (vofrlo requeto) 


Accused/ Accuse(o): ----~------·--~---~r=====,-~-;==;==j--------~-----'" 
515(9.1) Detained In custody primarily because of a previous convlclion Yes I I No I . Dale: 
Dt§t~ntfon sous g;;itde fand8e prfflCfpalement.surune condamnatfon-.anterfeure Oul Non b8t8: 


COJ)tlrtned 8nd·ihlllaOed by thO JudgO{Jusllce of1he Peace In llle-approjlrlate bbX above I 
.connm/6 e_tpsrepM parmi(e) jufJeljug9. d6 PfiiXdDns-Ia .case epproprlOOcl·lmut 


At lhe Bail Review dated: , 515(9.1) was D confi;me.d b res.cJnded D made (see application). 
Au moment del• revision du,c0ultonnement, to: , 515 (9.1) a et6 cotifitm6 r6voqu6 exe.cute (voir Ia roque/e) 


Accused'! Accuse(e): __________________ r====;---,====;----~---------


515(9,1) Detained In custody primarily because of a previous. conviction Yes I I No / .I Date: 
D8t~ntlon SOus.garde {OI)d6e prfnclp'al~mMt surune condamn·auon ant6rleure Oul Non oat"S: 


Confirmed ari~ l~!lla!led. by~h9 JUdQeMUstlce Ofth9 Peace Itl'the'apprQjli"iate b'OX above I 
Ci::m/1uoo·et pardpM.par ull(e) Juoel}uge de palx dans Ia elise approprtOO cl-luwt 


At the Ball Review dated: , 515(9.1) was 0 connrmed D rescinded D made. (see appllcaUort) 
. Au moment de Ia r6'1ision:-:dr.uc:c::cau"'t'-';o-::cnn::e:;;m::;ec::nt', tr;;e-;:-----, 515 (9.1) a ot6 confirm6 reyoqu6 ~~~~cute (ito/ria ;equete) 


CC0-2·000-4 (rev. 0~/13) CSD 
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, . q~tJhT 4. AND F!JRT!IER THAT 


Kevin !~ORRIS 


25 


on or about tbe 13th day of D¢cember in th¢ YE!ar 2014 at thE! Gity of Toronto in the j) 
Toront.o Region dicl., without. lawful excuse, remove a ser-ial number on a f-frearm, namely 


a handgun, contrary to Section 10..8, subsection (l), clause (a) of the Criminal Code of: 


Canada. 


COUNT 5 liND FURTHER THAT' 


Keyin MORRIS 


on or about the 13th day of December in the·year 2024 at the City of Toronto in the 


Toronto RE!gion did, without lawful excuse, possess a firearm 1, 11amely \lail:dgun; know.ing 


that. the serial nufuber thereon had been removed, contrary to Section 208·, subsection 


(1} , .. clause (b) of the Criminal Code. of Canada. 


COUNT 6 AND, FURTHER THAT 


!<evin MORRIS 


on or about the 13 tl;t day of December in the ·year 2014 at. the City o£· Toronto in .the 


Toronto Region did, without being authorized under the Firearms Act to do so, carry 


concealed a weapon, namely handgun, contrary t,o Section 90, subsection (1) of the 


criminal Code of canada;. 


COUNT 7 AND FURTHER THAT 


Kevin MORRIS 


. . 


on or about the 13th day of December in the year 2014 at the City of Toronto in the 


Toronto Region did assault Bryon FADUCK with intent to resi'st or preyE!nt the lawful 


arrest or detention of himself., contrary to Section 270, subs.ectiori (l}, clause (bl. of 


the criminal Code of can~>;;· •. ~, 


~./ 
\ . 
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0 Appearance Notice D Promise to. Appear D Recognizance for , 20 __ 
Citation 8 comparaltre promesse ·dB Comparaf(re t;ngagemel)f poUr le (day, month 1 }our,. mols) 


CHECK ONE OF THE FOLLOWING I COCHEZ LA CASE QUI DECRJTVOTRE 13/TUAT/ON 


0 Cancelled, Police to notify defendant ' D Cancelled', suminons D confirmed on • 20 
Annul~(e)- La pollceln/ormerala partie d6fonderosso Annulo(o)- Sommatlon Conflrmo(e).le (day, monlll/ }>llr, mol~) 


0 Cancolled, Warrant Issued -' 
Annul6(e)- Mandai d61/vr6 --nEt -\ ~ zti\$Jstlce ollhePeace/ Juge dopalx 


20 ' ~ Publication ban (>Ursuantto 65Cf ' --. Jusllce ofthe Peace/ Juga de paix (d.y, I lnl9rdlctlon c$e-pu/J/Ic8tlon en_vettu.d~ 
/ 


· g~·· gr~f;d,,.,:tol 0 I ''I· -~B) '" . 0 ~ 
~r. 1119 1n11i ,_,..,. . 1.~~ •·. 3;.;,.,en 


I par 


. 
El_e:~·.~: ::~ ... ,, Prer.::~~ring PJea_ds I P)atdoyer-


' 
enqwte f)r(llriii>Wro JUs\it:G'S Abs. 


Dale ' Accused lrtiii.SIS: J.uriS. Gu!lly to Counl$: Not GuHtyto ... _counls 
Dat9 Accu~(e) 


(lelriaiKlOO 
tn!llale:S C9mp. Non·c~upable pOur 


Judge J=~tu:: Yes No CfUJUOIJ abr;o(y,s I 'J:t:'dbfae,p ~<,r,es · ltis cl!Sfs 
Jug_s '"": ,, ·~~ .. Otl/ .Non _d'at:eiiSBI/on 


Dii.C l (U1! NDrr\"'-. 1--7 
'AaJ rJ. ' ~w,_./ arlto'iM I,J. 


An 'ri /, tJI ,ad ypJ},J/A ' pj ,P)f? I .J-1 >I\ 
() • 


Accused Comm~led'(<><) Ord, Sid. Trial 'OtlCounts Dls~h~rge:CI 01.1 ,C:,Qul'lls 
fo4~0':;i~~ on 


Nbl GUllly o~ Counts-Date lnteri~(e) (oo) '"""'~) d 80n ~ ''p<iut Ltlxlro(eJ pour t•• N® coupabfe p_ourte~r.chets Date· Accus~(e) · les'cliels.tracwsat/On cfiefs d'ticcusa~(Jn ~~··~;.;,,, d'acCu8atton 


DEC i 6 2015 M()rri '::-.. 1:1.5 


MJIP I) 1 ~~ 11/l, J(/ Is /, _2 '5 c. -{; ?-
•.or"J.v';;, /.,', ,.,~C. 'L 


, 
/ 


./ ' 


\C~~~ri~~-~b~~ m ·o I ""·~~ .. ·~·YO . I 0 (a) any evidence (or) d (b)rurther evidence 
j recqeifJir ou_ c.o.nslgn~r a) de preuve (ou) ' b) de preuve supp/emen/alre 


-,_, ur~u .. _ll'f 


SUPERIOR COURT OF JUSTICE 
361 UNIVERSITY AVE., TOR.ONTO . L 
~ COURT1 .-1-ShJI"'"" ,..,/!- Lou.Jr" 


AT2JQA.M. ON .---?w· /,;2~ .;;k:J;6 


0 Victim Surcharge $ Tlme.to pay 
Suramende comp_erisatoire $ D8/al de paiement 


!~~~:<,:.~:c~~·rJd wi-IMSbes ~ 
A 1 ...:) Judge! J1ige 
n- f~e.r . 







,/...._ 
<'>.I 


No. <;f•lni'ormation tN•. de Ia den.onciation 


U-35oos6:i.O 
RE\~n Date rDate·iHaquel/eJe·document est rapporle 


' .• ,20 -···-


IN~ORMAJlONAga!rtsff DENONCIAT/ON visant 
· MORRrs-, ;KevJ.:n·. 


No. of lni'ortriati<1niH',cfe /a•ilei'u~nciation · 


Return Date•t·Da~·iifa.t[ue!Je·Je documentestrappr:>rte 
,2p 


INFORMATION•AgainStf··DENONC/AT/ON visaiit 


Address/Adress~ 
1466-s-:BIWIMS A.v 
NORTH YORK, ON 


, · · ·. ·· _Md~e!ih'i(fdresSe ... -


01SCLOSURE 
CHARGE/ ACCIJSAT!QN 


-~0-~SESS uSTuC:TED.- ;()~~· -P'R0B~~~ FI: 
~OSSEss· _lU'!Snl:~TED: Qlt::::J;IROBUITED_ F 
POSSESS. LOADEI) 1tEGOLA'l'ED- .F:otEAJUl 
·:R:e~e;r-:t.O::_&on·t- PQe ;.0! ·:tn:fOr:u.t'iori !Or :ie.-a. 


JAN 2 1 L~')§ARG"ftACCU~Aiyqf,i 
~Qlri' BOi:.P:ING·- ~- :ti 


·. "'G~EN e:t4 
Occ#:14•347630':1. 


:i.ng e.g.._ ..... 


FOR:ADMINISTRA-TIVE:-Pl:IRPOSE:S ONLY -_ 
ADESFJiiS-ADMINISTRA'T1VEs-SEULEMENT '·~ 


' Re'laid 0 summons D Shtwtcause 0 Warrant 1=t D lnfOrrilation-
Sommatton --~Ce "Mandaten. ~ 1 


~rion 1"'inStance ~ .. 
. """"""' 


Repcdable_M.v. . . c.v.O.R. No (Commercial vehicles Only) 
d 'j:ff:::J:J/!;11'/"'! N_umerb C,E;C;V.I/. (vOhic/Jies.utititairos 


=r•deta seut•r I I I l J l 
Sex- Birth oate::/ bate.d.e naiSsanC!' Vfas·tfefendant owner? 
SeXe oay I MOfith·J Yeaf/ La:partieJiffjfende"msse·.et;Ht-


Jour MbiS Annee .eJJe-propri6taire? 


M i4 Oi 19!12 0 Yes/Oui 0 No/Non i 


nnvers_ucenSe ~-um.ber:t Numero· .d_U pelri)jS -de-conduire 


Ml61slsl 11 ·•I 3J312 I 9I2J QJ:Lj ~141 
Plate No./ Num~ro'de'p/aq~al 0 Involves." Collis··.'ori 


1 . tnfrar;licrire!ieeauniicCiiient 1 


lnfonnant 
Denon·clateut 


Date·swom .. 
Date d'assorment;;tton DEC. , 2 o 14 1 


officer LAgent ctepoffc:e tlo; IN" I' 


.ILSON, DJINIEL 9357 


Div. Dist. I 
41 DIYJ;S:J:ON I 


COurtiO'OiTi I Salle 'd'tii.ldiBnce 
Ro.om: \!c12 


AtiA(Au) I 


~ORONTO EAST COURTS - f;C . 
1911 EGL!NTON AVE E, ~ORONTO ON MlL 4P .. 


CC0:.2..Q00.4 (r'eV. 091.13) CSD 


..\b~~~:~"JJ{tiJ!'f:f=~;ij[}~'fN.r-. 
0 


. --c · . · Re.laid 
s.ummOI)S 0 show:c...,.. 0 \iitammii• 0 r~· 
SOmmarion Aud'encedo. Manda!.., _,.. 


·.- . '.· 1"'it:SiiJncO _ .. )W'N•_ICaliC!IJ_ . noiNiJ,ju 


RepOOable M,V. . . C.lf;O.R: No· (Commercial Vehicles Ortlyi 
-0 'f:i='f;Jf!:~''ffl Ni!f1l'!rri~C.E.ccv.U.:(Vehicutes wutaires 
· _ _ _ _ .- _ :seulemenf) 


:l.~rde'• I .. I I I I I I I 
-$ex [-B~-D!if,~-/~de.ijaisS_anCe 
Sexa Day 1 1 Montnl 1 Year 1 


Jour . Mois -Annee 


Was·Oefendant-Owrier? 
4a.Paftie dtrttenaereSs~. 6taif:.. 
elfe proprietai«#? 


0 Yes!Oiii 0 NoJNi>n: 
D~V~r's-ucense_ N4illbet (Numeto.du·pefmis de cOnduiie -


I I I I I I I I I I I I I I . I 
Plate NoJNuni~ro cfe plaqu ... "l D Involves a ·collision 


·· InfraCtion re/iee ~ un accident 


lnforinarit 
~OOnciateur 


Date.$wom 
'Dite ·cfa~tmentat1oi'i 
Officer/Agent de pd!ice; 


Div. 


COurtroom I Salfe--d'audience 


At!A(Au) 


No;/ /I? 


Dist 


No. oflnftirmation1 fir de ta'den<'!Miation 


Return·Oate fDate a/aqtiellefe docum<iptestrapporle 


'20 


INFORMATION Against'i:DENONC/ATION Visailt 


Address lAd/esse 
~: . 


CHARGE/ACCiJSAfl6~ 


-' 


·< 
·-


--A~~-~~~~:~~~;:;:,'Ek 
~--- ::' .-. . ~d 


D Si,Jmmons · D snoW _Ca~o c;_O ~Warrant ;-•, D lnf'OJ!I:l<lfion 
soriunafl0t1. AUt:ieflce-{b? -:- . CMani:Jaf:eh D6tlonciD!ic!n 


}ustiriCatlon- ~ 1"'-!ristarlce-- depo®t,-de ,,_ ·-· nouvoou 


Report:aille.:MV. C;V.ci.Rd>!o (cornmeo;ial vehicles Only) 
01fence·(H.TA:199)' NumeroC£C. V;U. (vehicu/es utiOtaires 


01-VM.~ 
seut~efo I I I I I I · d!cJanlr;JCode de Ia 


_I"QUle ·19!!) 


-sex Birth_Oafuf-Dafe de riciisSaiJce-· was~defeodant.ownen 
·sexe oayJ Moirtht Yeari La partie 1;/~fendiu·esse etaft· 


Jour ·Mois Ann~ ef!B ptoprietair~? 


. O.Yes/Oui 0 Noi/Noil 
- DriVer's Ucense-Num'bet I Nuiritfrci-du jjermiS;-de-collduire 


lllllllllllllfl 
Plate·NoJNumero de plaque I D liJyOive;s a q9m~on 


lnliaction reliee.a un accident 


Informant 
~iJoilci(jreiJT . 


Date sworn 
Date dasse,mentauor~ 
Offi9er LAgepfde pOlice No.I /1? 


biv. Dist 


Courtroom I Salle d'audience 


At/ A{Au) 


-


I 







' l. . 
' .• I • :.._ 


! • ·~~. ·~- \ ; t, .... 
' ll ; ~· ... 


@:, 1f I ::. I 
Ne!d·Court Deite (YYYY·MM·DD) 


2017 ·04-,04 
OIC 


Constable DEMERS. 


I li ' )' .,, I. . ' 


.. · Badg~ Nb. 
2808 


.. '{ " . ; ' 
. . \ '' 


·-... GA~~~-.i)A 
,. 


' PROVINCE \.)F ONTARIO 
.$ PROVINCE DE L'ONTAR/Cl 


. Central West 
(Region I Regldti) 


' Information of 
Denondiatioh. de 
of! de Peel Regional Po lie!! Peace Officer 


(OC:CUpaUon I Prof9ssfbn) 
The Informant says that he/she believes on reasonal11e groun<:!s that 


. ' 


Le denonciateur declare qu'll!qu'elle a des motifs raisonnables de orolra que 
(Address I Adtesse) (Date of birth I date de natssance) 


5 BRAHM$ AV, # 1406fTOR0NTD; ON C.anada 1992/01/14 


2309 WiNLORD PL, OSHAWA, ON Canada 1992/08/31 


. ~ 


• ~~gion on or abo.utthe /le ou V!lrs le 4th day of I jour de April, 2017 a: theia(au) City of Brampt~n in the said regi~~/dans lad/te 


{did use a firearm to wit a handgun, in robbihg sarah RANDY·AKOMI of a quantity ofj~welleJY Contrary to Section 344 of the Criminal Code 
· of Canada .. 


. J~nd further thrJt Kevin MORRIS and ,@tirJJI,opnaf.l·t;iERBiZ on or abo~t 41
h April 2017, .allhe City ofBr?mploil in .the said reg Jon, Uilla;vf~Uy did, 


without lawful·aulhorily, confine Salah,RANDY·AKOMI Contrary to. Sectleiri 279(2) qf the Crimlhal Code of Canada, 


(:'·1 and further that Kevin MORRIS and qprl~.I5P.i.f~t'~J~)§~lon or abqut 4thApt112017, al.the City ofBrampton In the said reglon,did use a 
,\ firea1m to wit a handgun In robbing Janet OKERGRIRI of a quantity of jewellery Contrary. to Secllon.344 of the Criminal Code of Ca;jada , 


· ',\ (4.) and further that Kevin MOR. RIS and ~!1f:ls'*pli'~TP.§~~~.On or ab'o. ut4th Apri12017, altha City .. of Bram. pion in the said region, unlawfully'c!icl, 
'l'~'ilhout: lawful authority confine Janet OK~RCRIRl Contrary to section 279(2) of the Crlmlhal Code of Canada 
'. .. 


(ti) and furttier tbal Kevin MORRIS on or .about 4th Aprll2017, at the·City. of Brampton, wiih· intent to cominiUm Indictable offence did hove his 
face masked, with a mask, Contrary to Section 351 (2) of lhe.CrlmihalCode or Cahada. 


J iG} and further that §@§~~~tf~~al'l.Z..c:ln or about 4th Apri12017, atl~a City of srampton In the said region , with intent to commit an Indictable 
~. llffence, did have his !nee masked with a mask, Co'ntrary to section 35.1 (2} ·aflhe Criminal Code of. Canada 


I (7) and further that Kevin MORRIS on or about 4th April2017, at the City of Brampton In !he said region, did being at large on his Recognizance j ••nlere<! into before a Justice and being bo~nd.lo comply with a condition of that Recognizance directed by the said Justice fall without lawful 
~\-1 excuse lo comply with that condition, to wn:·Remaln In your residence between the hours of .1 Opm and 7am except fo rthe purposes of travrlllir,g 


1 directly to, from and while at medical appointments, medical emergencies, court, work, school, appointments with counsel andunless you are In 
'!he immediate presence of your surety. · · 
r;onlrary to Section 145(3} of the 0rirt11nal Code of Canada.' 


) - . '-~ 


H
, 3)and fUrtl1er. that ~~.llJ.is:b)i.lie'F.P..J'>RE.·'ltol) o.r abo .. u14t. h.·.Ap. ril 201.7,.at the G.·. iiy. o. f 13ra. m .. p. ton. in the said. re·g·· i.on, did. haVe In his .. posses.sion a. 


1andgun, while hewas prohibited from doing so by reason of an order made o~ Decemb~~ 19th 2013 'll 1\le ToV{h of Newmarket,Ontario 
•ursuant to Soction 109(3) of the Criminal Code, c.onlrary to section 117.01(1} ollhe Criminal Code of Canada. ) ' 


~ 
1 
\·, 


}\ 
I , 


·-·--
! 


f 


1, (Lona Fofin- One·or More. Accsd., Mullt, Chatg~ I Fommie fn/Bgta/6._ Un ou plusieurs a_ec.) 
l CC0"2~000-4 CSO (rev. 05/05) {pos\ed /arfich6& 06ff6/US) · 
··, :Jt'lt/13 . 
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' . 0 Language Notification Issued I Langue de notification 
D lhtetpniter/ /nterprale 


AP~P;::E;:-A=-:R"'A'"'N"'C:::.B"'S~--,A:-=D:-;JO"'U"'R"'N"'M"'.B"'N"'T=s---
COMPAR.UTIONS- AJOURNiiMENTS 
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I 


it tl ml ll ·n 
8H · ~.,.~ ~.·~ !!~ U ~~ 


Date 
Date 


Accused Adjoumme_nt -~' ~ 1!.:. Appeiu.a:n'ce Det~ils Rea~on -~.-.o~ Adjo .. umme .... nt._ ~::li ~-a. eq~- ~ ~-
Accus~(e) A]oumement ,; tl 2 D~taUs de/aoomparotlon Raison de/'ajd!Jmi}JTiant .li> ~ 15 &:i ~ ;'!!. ~ ,~ 


APR 0 4 2017 


i APR Z 4Z017 f\:;J:<.e-z_ 1_. \V\C.h \-r 1/ -::.J..{J{o @., ;;L (I( v'"t-) D..t ,\'"' ~t~ J 


APR Z 4 2017 o\)\'{\ ',o;:.. &lb II. '-,_., tl\ v So~<St2- & !~"' . (J;--,"'"' 
Date 
Date 


Clerk 
Greffier 


APR 0 4 2017 ~,~ Nell A+l 


Reporter 
·st~iiographe 


FOr Crown 
Pouna couronne 


For Accuse~f 
Pour /'aocus~(e) 


Justice's InitialS 
tnitlales du jugo 


APR i 2 2017 Pm.~ W ~ . Nl:\ i 'fD L "h;-(> P 


APR 7 I. 2017 IS'& ~ \'"'-. _su,, \. 


Accused./ Acoustl(e) 


Acc.used ! Accuse(e) : 


Nol\ce Given Under H.T.A. ' 
AVis en verlll dU Code de Ia route 


CJ -~I~ It 
\ ) 


0 Suspension · 
suspension 


D f(1lp.oundll'lent 
MISe. enfottrrlere 


515(9.1)Detainedlncustodyprlmarllybecauseofaprevlousconvlction Yes. I I No I l D.ate: ----------
D,jtentibn so us rJarde fond98 prfnGijJafement' sUr une condamnaUO(J_ -antBrieure . oul . . Non· . . Dlllei:: 


conrimted and Initialled by the Judge/Jusuc:e of.'th:e: Peace· in thii·appropriate-bOx.above./ 
Contrrme __ 6tpitrap'M Pai un(e) ju(teljuge d9 ·plJiidiins Ia case·.app"ropri6e'ci-haut 


At the BaH Review dated : ====-,:;--,....,------ , 515(9.1) was 0 conflrmed D res.cihlfed D maqe (se.e appflcallon) 
Au niomonl de larovlslon du cautlonnenjent, le: , 518(9.1)8 tlt~ confirm~ rovoqu~. Exocut~ (voiMa requ~te) 


Accused I Accuse(e) : 


S15(9':1)[)etalnedlncustodyprtmarilybecauseofapreviousconvlcll0n Yes I I No I r . Dale,:---------
OBtention sous garde.fondee principa/ement sur-une conda,mnatlon ant6ifeUr_e Our ·No_n Date:: 


COrlfif-rilei:l aild lrilU~lled by th_e Judge/JUstice Of the_ Peace-hi the apprOptlate ~x.ab.ove I 
Conflrrri6 et panipM par Ut1(e) }ug'eljuge de palX dans Ia case appropri6.e cl~tiaut' 


AI the Ball Review dated: '515(9.1) was D oonfirll'led 0 rescinded 0 rnade (see appflcalion) 
Au moment.qe Ia revision du cautlotinement, Ia: , 515(9.1) a ~ttl conflrme· revoq~~ Executtl (voir Ia requ~te) 


Accused I Accuse(e) : 


515(9.1) Detained lh custody primarily because of a. previous conviction Ye$ I I No I I Date: ----------
OBtention sous gBrde fondBe prinqtj:J.alemfJnt sur une cond~m,natiori anteneu.re Oul Non . Date: 


COnfirmed and hilUSIIed by the Judg"'fJusu~e or the Pea_c~_ln the ~pprppri8te .box aboVe I 
Confirme.ei'parapM par un(e) }IJg,e/juge de paix _(!s(IS Ia p~Se af?pi'Qp}ifJ.e c/-~iJUi' 


At the Ball Review dated.: , 515(9.1) was D confirmed D rescinded· 0 made (see appiicallon) 
Au moment de /anlvis/on du coutlonnemenf, le : , 515(9.1) a ole ~olilirmtl reVoqutl Ekecute (voir Ia requlile) 


(long Form - Ona ot More-Accsd., M_ulil. Chargu/Formuie Jn/6gr8/fi- iJn ou Plusreurs seC:)· 
·cc.0-2-000-4 CSO.(rov. 05105) (posl.ilCI/'~f(lchA' 06/16/05) 
Ded13 







APPEARANe>ES-ADJOURNMENTS 
COMP/l,RU'[JONS-AJOURNEMENTS \·1-tfog~. 


Qale 
Dale 


A'CCUS-ed 
AcC:uSe(C) 


A~pea•rAdjoumment 
(l'{emond !o) 


cp_iJlpariJiiO{i AfO.!Jirief)1erit 
-~envo 


Rea~on .. ror 
-A_dJOGnime_nr 


RarsOn de 
ta·· 


. ' 


AccUsed/Accusd(e) Np~lce·G.iyen Un,de'rH.l.'A: D SuspenslonfProhlbillon!J 0 Impounded' 
.AviS en .verfu' du Code-de.fa rouM: Sus· .enslan I JntettllcliOriS Mis enJoiJn16r&- · 


515(9.1) Detained Jn custody: prima_r:ily ~ecause· of a prevJOus conYJ~ion _ Yes I !: . No .o· Dat~,:·:--------'---
oetention SDUS garde fondCe piinclpalemerif.sur une. condainnation anterleu(e our - '- . Non Oat~·: 


Conlirmed,ancl-1~\U~lje_d bythi!;Jl;Jdge/ J.usl,l~·.of!he pe_aceln AP,proprl8.1!! _box-abov~ 
~Onfinn6:el paraph~ p~r un(e) }u[ie!jugtt .. d~ pa~- ifan_:i'-~a ca1~ appl'dpii~iJ_ cJ..li~u~· 


At the Ball Riwlew dated: , 515W·2)was 0 confirmed 0 tesclnd,~1 0 Made (sJ!e application) . . 
Aumomont de Ia revision dli cauUotmem~nl, Je; , 515 (9:1i a tHe conffrme· revoqwl. execute (votla requ~1a) · 
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·, 


,, ' 


Accused/,4ccus6(e) 


;APPEARANCES ·ADJOURNMENTS 
COMPARUTJiJNS • AJOURNEMENTS 


Appears Adjournment 
(Remand to) 


D D 


51_5(9.1) Detained in custody prlmariiy because of a previous C91;l}rjclion Date:-:---------
Dfitentian .sews gaido fondBe pitncipa/ement sur une cot?damnaUon anl6rieur~ Date·: 


Confirtrled and !i'lllhi.lle_d by the Judge(Jusllce of the Peacafn appropriate box _above· 
Conlirmh et parapM'par_un(t!) juge/jUgtJ _de palx de~s. Ia .CB$e,app{l;.prfSe_ ci-hauf 


At the B•ll Review dated : :;;::====::;-;;:-;--' 515(9.1) was • D confinned 0 resCind.~~ 0 Made (l;"e 'RPiloa!ion) 
Au moment de Ia nt~ision du-caution~em~nt, Je: , 515.(9.1j a ita_ confirmO re.voqu~ -ei6cut6 (voitla tequ~te). 


CG0-2~0DG-1'(Rev.1211.1) CSO- Extra (:Ia~ a ~Nfor.Appearanee.an_d Ad)oumm.enls I P,age-&uppl€mentalre .. A"pOtirCompaM!Dhs et tJ}oume.ments 
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'· 


" ' 
. '. •• 


Qate 
Dale 


Accused 
Accuse(•) 


APPEARANCES -ADJOURNMENTS 
COMPARU'ttCJNS • AJCJURNEMeNTS 


OCilUlUll Y..nf!.eJS.tlTI 10~' . .;?.No-Yl'!f v"' /4.3(<1.lJ():bnG11(~1({,0 ':JthV'-1_. 
.. ocno z01; Pel'2.tE'z.. ·.2., t>Jov 11 / :lOCh e.;;;).~~~ (Vji, '::4.~/\ 
NOV!IZZV17 tt'IO!R.Q\S,, '30Nov' 2Dt4- V'lrooe.. ICI.-4m fcw~ ~Tli.P) .. 
Nuv L J LUll f.l~2- \ ~)ZC:C. \Cl~ 7 1~'8<~-lS V\ , 
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Date 
Da.te 


R.Bporte~ For Crown F.ori.AcCu~::.ed .JU!itlt=:e 
7


. 
St6nog~pha· pour:la·9~uronne pol}ti'Rcc~s_~(e) Jug'! 


SEP 1 9 2017 A-c...s. /.h.D 
SEP 2 6 2017 :A-0\C.., jL-


J;- _.,,., 
·OCT 0 3 za17 ~ (,.[(. 
orr 1 n 1n11 l1tJv --:lw 
ocr 1 o 2011 ViG: 


I . 


ocr JO 2017 c.,c__ f.¥1 M. 1.1 o ... r.·1n ~-rr1 oJJJ ~-7JJ) 
0Cf3 .0 2017 YM k:{ 0W .t-lzJ.-U.P. .lvl' o,.. 1\;_ f\/u_nvri 


Nov o 2 2017 m.1w f'.ti· L.a. -'" ..n "'· 1. t~lzm.. 
NOV 2.7Z~17 \!!·~·' 1 H'> ~~' ~ ~J'i \1i> 


. ,_ r 


Aocused/Acc:llsli(eJ I Notice GiVen Under H.T.A-. D Suspension I Prohibitions D' l_mpounded 
-Avis en veittt dU·ca·cle deJa route SiisJ,etnslon I lnterdictlons MiS en foumere 


515(9.1) Detained in custody primarily because of a previous conyJctlon · Yes I I NO· D Date::-------
DBfentton sous gardt:J fondi!B pfrncfpalementsur uns condamnatfon antBrieut& Oul · Non Data.: 


Confirmed arid ln!lialli!!d by iii~ J.~dge/ Jusii~e of the .Pea~Jn app_roprl~i;e _b.ox-abova 
Cohiiniu! et P&raph8 parun(e) fiJDe/]Ug~ de pal]f dans Ia cas.e: appropril!a c~hapt· 


At the Ball Review dated: '515(lt1j.was D confirmed D ,reScind~~ D Made Cs.!!• application) \. 
Au moment de fa rt!ViSiOn du cautfdimemsht Je : , 515-(9.1) a.Cf6: confirm&- r~voqu~ ·· e,;Ke~tf3-{¥bir JajequBle) 


CC0--2-000---7 (ReV. 12111) CSD- CX1:ra page •P:-for Appearance and AdJoumme_nts I Psge. suppf6ment;J1re. •A•'paur.comparuffon$ et aJoilf!!erilen(S . 


. .. 







, .. 


. . ' . •• AF'PEARANQES-ADJOURNMENTS 
ctoMPARi;hJoilfs ~ AJDUFJN$M5f/TS 


'Date 
Date 


Accused 
.Aocui.i(•! 


DEC 1 5 2017 'V t" JP...e 2--


~ f'l'. t? eR:e'.riw \ I Cl IY-> C, t ':f.
DEC 1 9 2017 'PP r-.P /' - od- o~c." \ 'f' · 


Q. .JMJ 1'6 .f'f=:; .e r:= 7 \b T<>~ A. \ ~ . 
JAN 1 1 2013 , ~ • .-


. f_.;,. .IYloRK\S r1::,.<1l...v~. b\ a· I"' 


Date. 
Dalit 


OEC 0 12017 


Clork 
G¢f!ier 


t I<::_ AP, 
Pr c .. j, (4-~ 


Reporlor 
Bl~n,og~phe' 


\t0ee"Ke..s 
)'-'\· l·hc""\~ ~ 


. ' 


V liD/- q:Q~ml~~~ f\l/f P) 
,...... c<l.V<O ~ '2::fs IJ~ ..,.. , ~ r(J 


. .;..--- :_/ 


(_/'· • t<O~..: [ f'nl -~ ,q;_f It' 


For.Crown 
pa11rl~' .c~uronne 


For.AcCus~d~ 
•' p.oVtJ.'acc[!sll(e}! 
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.tUSUCa·- · 


. Ju§~: 


·DEC 1-2 2017 R<.. . AR .<J~:P.· ...... ~ca M1:>.-\Y\V>Ay., 'DIC "'C. iJ' .. . .. ,.. ~D 
DrrT J ZU'il -J;Jf9.;._ t.u ~"-~ C..6>1<:\<2._ , 67 <2.'$ 


DEC 1 n 1011 l--IG ~ll.d . (] Rrll/;v;a, f-"k'o d. fi.AaH1LIY)ri OC.;..r Cr:>.t!U 1 l)':;l) 


DEC 191017 'RS M/.., M· \t.:Ju-~ Pr\ hi?\r. D b)- v:::?r ~tJ_\.....f;-1 · -&L, 
~.JAN /S A I.e No, I'·L 1-\ESLJP t...,,v..s:MI.J.ssraAJ .'):?c_-< $:Q.t,41 .s,e, 
JAN 11 20\:l ,:::;\?-.- -AP--.. l<::h .lll>,,..,'~QVh..r f'n.lifi:'.. WI r,, r~ L\ ~'"'<ruo~4 ~ . 


JAN 1 6 7n1R ~_\ ~,"') r. ·\n..;f\~ ~Oer)OJL, ·~ . ...f-i:Jf 4MMl<~' 1.!\'tl '\ 
,lil!.J .", : i'.\-\. ~\it< ' k 't-\>=:.C..L ./P . H .6ASSO AGT Pl'l.<! "" c<:>Mrt1-\ N!;,/<. 


I Notice Given unaerH.T.A. 0 Si.JSP,e_~siOJ1 I P'r,ohlbitiOns D lmppund,ed 
AViS ·err .vertu rfu Code d'e fa rouJ, ·_ suS'nensfon llnferdictfons· Mis en routriere. 


515(9.1) Det~irlec{'fn cOstadyprimaljiYb~cau_se:.~faprevlous-cony,l~cm . ~ , ' Y~ I I ~No- C=:J _ba_t~::;---c~----
Dtl-tenUon so us garde:fond~B prfnclpafr;,mrmt sur unr: cr:mcfamnalfon anMcrl~r,r,~ 011[ _ · . Non Date·-: 


Coniirm_ed an~ 'I1JIIi:dle~:-b.Y. ilics Jud~_e/ J~s.fice of-the pe_ae.-:.'!n -~Pi;DP.rii{~-~~iab~Y~ 
CanHnne el/iitliJphi! parun{e) ]llg~uge da pabrdabs ra:_'!Sse-apprcpride-G;r-:~-~~~f-. 


At the Ball Review dated: '5'15(!!.1) was . 0 confirmod 0 rosclnd"~~ o~ Made (i;.!)~.appllcationj 
Au moment cie /a rfoYis/on du caulionne(11ent Ia : ,. 515 (9:1) a t!te confinnt!. , re,voquo eJ>t!Cl!lil (voirlarequo@). 


CCO-Z...DD0--7 (Rev~ 12111) CSD-Exira p_age ~ N for App_ear.mce Bnd Ar:ljciJmme(its./ Page suppJementafre'~~ paurciJmparuffon~ et ajouf!lemc1i~-







APPEARANCES· ADJQUR!'itvlEfi!TS 
CON/PARUT(QNS ·AJdiiRNEM[iNTS 


515(9.1) Defain_ed in:custodY.Primarny·be_pa~$e __ Ofa p~vio~S. cpn'y,i~_tio~_ _ • Date::---------
o6tention so us garde· fondt§e pnnbrpalement-sur une covdamnauon antt:IJ~u.re . . . . .Di:il~·: 


CciCJnr.mecj and· __ lniUS\ted by Ule)4~ge,i JUstJ_c\' pllh~ pj,a_ce_ !~:aPwopp;it~_boX a_bove 
Oarifirnn!:et par<iph6 par 'un(9) )Uge/jUge. d9.pifx d;uis'· /a c_aSe_ appropriSe. dl·hauf 


D confirmed .. D resclnd~d 0 M~d~(s!;• appllca.tlon) 
ccfnfifltl6 'teVoi{f!~ · ~6cute-.:(.Voirki reqilete) 


At the Ball Review dated: ·======:--'' 515(1l.1)was 
Au moment de fa revision du caulfonneth_e_rit; le :· , 515 (g;jj-a·-~(~: 


CCO·b-000-7 (Rev.12111).CSD:- EXtra pagf!! •A" tOr APpearanCe an~ AdjoLimmanls-J-Page.suppfSil'lehtatfe. ~A~PDufcorripanillonset:aj~um·em.anfs 
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,•Pagf3. .. '.'A11 


Dale 
Da.fe 


. Date 
Date 


Accused 
Accuse(o) 


Clerk 
G'reft;er 


APPEARANCES- ADJOURNMENTS 
CDMPARUTfONS- AJOURNEMENTS 


-~:'t: 
~~~ 


Appeam Adjplitliment u·.s ·dj 


(R_E!ITJEIJld _fo)· ·gj- 5 ~ Baii.and/c.i" other ACtiOn· 
CowparuUo'n.l(l.jQUtntiment ~ ~, -~ Qaufioiinein·ent·effou 


tR~nvPn: a.. o ... ~ ·atius:mesiii'B ·· 


Reporter· 
s~e'!og,.ap_ho~ 


For Crown 
pour fa. Couronne 


Reason tOr 
Adjournment 


RBiSon de_. 


For AcCused 
nourl'accus6(8} 


Justice 
j@e 
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APR 1 0 2018 ~v t'C> t·mel'l\eo "'''~;(" (O>':J f"'- 1::-A-m 
~~\'1.1 Q-H PY.. IM.I n;cJ( k'r~n.l:\?nl{() P<- Lf ~;-tt ,(, AA 


,~~'\ \\ l/"e.) t;c ' -0, r 2 -),hr ~p 
Mi\ Y 1 5 2016 l S . V nl.!ellh' N' K ino-r;l cJ'¥\ [) C .,P ~. 0 


( . G':J IY) 
... V 11 · 0 De. Me_®<6. ~'it ~· 1'1 


MAY.J ~ ~U!~ fLY/ Ail- f-l.:pA .JA~A I v () Y" 1M A 1 001(.; fU1 16~~ c . ~/'1 
M,, L uutg t/;f-)1'1. .st3 · L Lo..u..r:o V P,4 o·e.r :SAL J-p,~<b SJ1\d-i C:5 1 


J N 1 Z ~UlU ~ Q . <::: rorN"">.('J, ·"""11· •. .t(DT, FCVCI _0 Z '-" 1:{' hi ·1' ~~~~~~(' M'\t 
JUN 19 2018 V S, ;(\)) It" .<;::',·II;A-r-:1<::. fJeVmJM (") \- hi"' -1- coP TYlill 
JUN 26 2018 !A(I ;), \' .T. ~n1l'\nllk- P.'/3.fUl4Jctk !ldll 5;m;CC.., .. CJ. k:. 


Accused!Accuse(e) I No\lce Given Under H.T.A. 0 Suspension.!Pr.~!11blt10ns D tmpopnded 
Avis ·en vertu du.Code·de-Ja route Suspension I Interdictions Mfs en fourrft}re 


515{9.1) Detained In custody primarily because of a previous conyJctlon ,. Yes I I No 0: Qate: ,--------
OBtention sous gatde fond8e prfncipafement sur une condamnatlon anttirlefire OuT Non Dale : 


Conliimed ·and Initialled by the JUdge! Ju&UCe of the ~eaCe In appro·pnate box above 
Ccinfirm6 Ot peraPM par un(e) jugeljuge de pabt dins fa case approprit!e tl·haut 


At the Ball Review dated : , 51.5(9,)1 was D confirmed 0 rescinded D Made (s~e applli:atton) 
Au momen'l de'la revision du cautionnement, le: , 515. (9~1) .a ate confirme revqqu{j" · ex6'cu.te {vofi'IB re.qu6fe) 


CC0:.2-000-T(RE!v. 12111) p~D- Exlta P:B!Je· "N for Appearanc~ .~nd 'Adjournments· I Page ,o;_uppl6me.rila/re "f.~ P.OU[.C:C!mpan,;_Uons el ajo,u(Tir:menf~ 


.... 







Page "'A" 


APE'EARANCES - AD.,JOURNMENTS 
COMPARUnONS-A40URNEMENTS 


SEP 1 4 2018 l'Y'OeQ,A$ LOt 'a· S.n f- 1 'b ./ .~or, -t<t5(vt) -s+ 


SEP 14 2010 P6"'(2..1;L lO:A .9- 1 .se:o l- 18' v Qolo ;;it~ tv.r:' 6-r 1::1./t '-lC 
Date· 
Data 


.ciedc 
GrBffl9r 


JUL 1 0 2018 ;") E op, \VI Q 
~ ..!( 


JUL 2 4 2018 A· :!}Rn 
JUL 2 7 .2018 lr\ ',...,. ,..\ Q.Ail'()( 


---------- L. lkc;Jrfl..~ 
JUL3 1 ?01~ I u.s I \'X 


AU!i u z fll!n !("')..-.I .PK 


R.BPP.rter 
SMnographo 


A, But+ M.«.' 
~- ''J 


{ :-\Erl( \\· 
Kflj lX1. I 


·u 


j)_ YY\ \ \JV{'9,....,.. .Q 


AUG 0 3 2018 I\') k A K. ,(/, 11 ?_l CL~r. 
AUG 1 4 20m -r~ rc \ , s< (¥b)..)..; 


A!ll:. ·1 flU'/' 6K - '1 \-tt '\\ f'Qh YVl , 


'For' Or'ol¥n FOr At:cUSed JUSt1!:8's lnlt!Sis: 
pour: Ia 'C6uroririe p_'oU( raccU~t;(~J lrJ#faJes· du }ug.B. 


l'i!SS<:l reJ)J 
6::<$C5o 
}~~ .rP~ 1 


1"' · re 'r 


-C:k ,('J(\ ().'9 k 


1) /'. + c'Z eJ[l.. . 1\ r k 
fy lim/#! · nrt n · 


r- ·· r ~~ tiYYlJ+t1. fl.CiJ 


'G r . ,1\ " r. 


.}cc;used}Aqpuse(e) Nci'tlCe Given Under H.T.A. D Suspe~sloriiProhlblltons D Impounded 
1 Avis en vertti du COdS!de JiJ route susDehsio'n I fntert:JIC:tlofls Mis·en fourriere 


l15(~.1)Deta.JnedJn~ustOdyprlqi_ariJybecaus_e·ofaprev!bus·colivittioh . Yes· I I No I I b_ale:~--~---
DrHent/on Solfs g~rdS fondBe.principalement sur unS cOf19ainnatlan ant¢rleu~ Oul ___ _ _ . Noh· _ _ DattJ ::· _ · 


Confirmed and ifl!ilalled by_the Judge/ Justlce of the P~a~ In appr~prietl! box· aboVe 
Canlfrml et pari.PM pariJn(~} jugf!4Ug~ de palx Clans Ia ctslil "apprOpriee cf~haut 


At the Ball Review dated : ,. 515(9, 1)was D conflimed D ·re~clnded D Made (see application) 
Au· moment de Ia. revisfan du cautiohnement; le : , 515 (9.1) a,-Bte oonfirm~ rijv_oq,Uif eXecpt8_(\lb}r Ia _ibq~~tey 
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Date 
Dato 


SEP 2 1 Z01' 
SEP Z 1 201 
OCT 0 5 201' 


Q · Language Notification Issued I Langue do noiifiCaUon 
0 Interpreter Unterprete. 


Accused 
AccuSt!(e) 


APPEA.RANCES- ADJOURNMENT$ 
COMPARUTIONS -AJOURNEM/!!NTS 


Adjoumment di Appearance Details 
,youmellll!lt DO/alii de/a~ Ralion de. · ·! :!! "'5'll 111 u 


P<l]ounmenl lJ '8 . ':&' • .. • 


t\ljoumemonl .il H 1 ~ ,!! !'!· ,~ ~ 
. MOt~\& I'B' (}All{ &0 b (!!_~ I', t'S\- V\H~ft ~ 


' 


f~~ (.f) S''OeJ l't -I"<)()(~ (c) )] I~::, & I( o[f;:p_ ~ ' / 


~~:s w lCJOc+\.¥ ,/ 2.C<o - 2.l IS_,m~ ~ tJ '1)·1:1 k 


1(:1 0 "* IS' I 2..0b- 'Z.:.l I<:. -~~ {'ot'N ~HI (;. 
' 


f?UJ..z_@ 
:I Nr.1 '1uwz .1B ~C\ru-~ CD (")\~\'{ :;r::t:::7\\ ':s"W [;)~,.. 


. 
(....-oc 


'nrr 1 Q ?01 trt~~ t?J I~ (\ c .. \·tt: ..--- ~r~',\;3 • 'Cll<ll.ro 
DC 'T 3 1 2018 


Jusllce's 
Date Clerk ·Repo~er FOtCro;wn, .. For Accused lniOals 
Oats • Greff/flr Sl,nographe Pow Ia Couroirn.e Pour t'accus.i(e) · ln~\~tos .· ' . du ugll· 


s EP Z 1 2018 ~-1~t0vc<-' ' '{:_ ;;.; ~ "'"-~~:~: ':rj l!..-~e:: .::::;, "c.'"'- .... ~ I(?. Jl \v\ cl ,(:!{ 4 ~} ,(D:::. (R T?. b { , ~ Y, ~l 'v_;:tf 3. t;.,Bl 
SEP Z 1 201 0 l(i D .11. 1(1 .~c. bt (?; .Sr/V\" -\ J, 
JCT 0 5 2018 0 
( )" . (I r 20'\3 l, I ..! I 


;;J\ 


.::.rr 
,a s' \I.(;<..( 


\~ s. \4iv 
~Q(\n'\. <D ' . \ 


o C- nOk:... .3m M-, ..- 1\-{1. 11Vl 
AH 


'L>>'> 
-~ t>C... n.C.+-, <li ' e. .. ~-cs lr~ -~; u .. ·t-m 


0 
OCT1H208 (" --r -./'\ ,. lr ~'Moon I ~\'"'' -'{('\ (' \.,"" ,, Gl K ~ lxc 


CT 3 1 1018 /Yil, f{i; 
. 


Accused/ ilocu&t! e NotJCe G.lven Under.H.T .A, Osu~ Otm ndmeirit pod . I .I 
....!..----------..,-----~...:.Avisen.vllrtuou Codedela10ute Suspenolon MlsB •.ri (ollmere 


Accused: I Accuse{e)-: ~~~~---'------------.===:;--:;====;r------'""""-:-..,.--...,.-~-~ 
515(9.1) D<!talned In custody prim.arily beCause of a pnMous conviction· Yes ] ·j tip J I .oate:--~----'--,--'-'" 
Dfltention sou's gar:de.fofKJee prlnciP.ale~nt sur une cont:l~mna_ti~n_amflrleulfl. (Jul,. . . N~ . . D,alfJ·: . 


· ~-~~.and lrltlal~ ~. ~ ~uesgerJUilic4!.of tbl Peace.ln.the·•~-box.abOve.,l 
CD<i6rm~ e/ po<op~:po~ ii~(o}JugffJUgo do prr~ dons !a Cl! .. opproptiH-ut 


AUheBaliRevtewdated: -----.-=----·515(9.1)was a <:onflrmed DleSCin<te<fC Dnia<le.(see#pi!eat!On) 
Au mome~t de /!J rflvWOn du caiJiionnemont, liJ : , ~15.(9, 1) o -~6 ""-".nrm6 18""9~- ex8cut6. (1101(/a f89U6te} 


Accused: I Acc~se(e): ------'-~-,__.. ____ _._-;::==::::;---;:::==:;-----------~-----
515(9.1)D<!Ialnedlncustodyprimarilt1Je0ause<ifapnoV!~useoilviction .. · Yes I I No I !Jate: ______ --;._;_-'-
~~•ntion sou• gardo fond'" prlnolpo/Sf!H'nt ~;Ur u,. CQndamnalionant~u,.OUI · Non Palo :. 


cOnfirme<land ln\llalled.by lhe·~iiilgO/Jtistico olthe P._ lntt•u•JlP!>PIIolil't>ox.•bo>OJ 
Ctlo/irme el parap/16 paiun(o} )UgffJUgo.do pal< dono Ia core~ cl-haul. 


At the Bail RevieW daled: ...,.........,,_===----''- '515(9:1)was . 0 confimled Orescinded Omade (see appliCation) 
Air mome~t da.ia revision du caulionnel1lont, /e: , 515 (9.1) a tll6 oon6~ t&vqqlltl exclcul6 (voir Ia requite) 


Accused:/Acouu(a) '------:-----------.====;---.===:;:--~-------:_ __ 
515(9.1) D<!t.ained In custody primarily beCauSe or a previOus conviction . Yes I "!ri 1· I' Dalet _.;__--~-----
~tenl/orrsous garde fondBe prlnolpa/Smenl wr """ cOr!damnstion aniOrteure OW. Non· . . oriro:: 


Confirmed and lnlti811ed b)' theJud9'fJ~.Dfthe. f;'~ In U.~-~-bt;l~t·aboYe /_ 
COnlirmeli/ prrrop/16 pol un(e))<rgoojugo d<l prrl< d.,. !s~ ~ r:l-houl 


At !hell all RevieW dated: •. 515(9.1) was 0 confim1ed · 0 rescinded Omade (see ~pi>li<;ation) 
Au moment~ /a revision du cautioilnemenl, 18.: , 515 (9.1) a 616 oonnrme · rilvoqui exclcut• (1101(/a teil.""tel 
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. •, , 
o"' ll 


.;s~br.n"b.\lfP're me at tl)e ,.c;.;i"'ty7o::.f:..;B::;r:.:a:;;m"'p::t=o:.:n _________ _ 
. As,sennent~ 'devantm.Oi a(aJI). 
l~ the Province o.f Ontario /,dans Ia province <Jei'Ontario 
thl< 4th . · day of April , -.::2:.::.01-"'7-· -~ 
ce jourde 
Q Appearance·.Notlce 0 PromisetoAppear 0 ·Recogniz.ance 


Justice·. or the'PeaoeiJuge de patx· 
for pouda ~--~----~"'--' Citation d comparartre Promesse ds comperartre· Engegomont 


CHECK ONE OF THE FOL.L.OWiNG I Cdd./iEZ ~A CIJ,SE QUI:DECRIT VOTRE SITUATION 
0 Cancelled,- Pollee to nolifY defendant 0 Cancelled -Summons· 


Annu/6(e)'-' La pollcelnformerala pallia dMenderesse Annul~(•)- Sommst/6n 
0 Cancelled ~ Warrant'iilsued 


Annu/6(e)- Mandai delivr6 
0 Publlcatioriban pursuant io 


D Confirmed on 
Corifi(m6(a) Ia 


interdicilon de publication en"v-=e::'rt"u'""d"'e,.-------- Justli:e of the Peace7 Juga de pe/X· 
Date Crown Elects to D S;ummarlly 0 By lndlclm~nt 
Date. Proceed Pi'oc~du~ Somnl8ire A9ti9 fPa&cusatio;J 


Cllo;xdela 
courimiie' 


Elects Trial by,/ C,IJ.oiX d;liil pro,c4s diyantr 


Superior Court . On~tlo. qourt Datp; Accused COvtsu~rieure Courde.l'bntario Dale Acc~s6(e) 
.J~dg~ Ju~ge &Jufy Judge On Courits 
JuQe Juge.etfo~ Jug~ pOUr fe~ Chefs d'acCU:s'atfoh 


Comn11tt~d (or}.,Ord. S:it;f, 'triaf:•on.Qounts 
Date· Accused 
Date Accuse'( e). tntem6(e) (ou) rerwoy~(e;-A·~·or-proc6:S-t Pour 


fe.s· chefs .. cl'a,ecu_~•tfo~ 


'0 With consent of accused and prosec~tor. witho~t taking,or recording 
Avec /e can·sentement da l'accusfl(e) et du poursufvant sans reouei(ll( aucans/Y!Jer 


D SUmirlary,Co,nyJ~il(llJ Qff~·nc.e(s_l D lndlclal:ile OH8i1CE!(S) · 
lnfi"aCIIiin(•J pun/S.ible(s) •ilr lnfractltm(~) Plinliss9bl8($).par 
d8claratf6n .de .culpablflt6. par p~dure mise en sccuslJf!on 
sommafre 


Pre!lmlneiiy Hearing' Pleads I.Piald!Jyet 
Reqlies~~ Justice's Abs. 


Gumy tb_Cou.nts·. NQt .GuiltY to 
enqtJSt~ ~Rmlnflfre.' . tnruars Juils .. 


Coupabfe pour C.C?unl$ 
dqmandee li1ltla·fes. Comp. NOn coupab/8 


~uj(J,ge .abso/11~ les.ciJefs Yes No d'acGlfs&t!On p:OUtfes' chats 
Oul Noh. 


' 
d'ap_cusatli:m 


i Dlsqharge~ on CounjS_ 'F9,imd GuiltY on counts NofGlillty on Counts 
LlbMl(eJ pour !lis 
chiUs d'accuSation 


! 


D '(a) any evidence 
a) de pre~va 


f?ecor,nu(e) CQUpable Non covp8ble.pour Jes pour fes chefs 
d'8CcuS8tlon chefs d'accusation 


(or) 
(dU) 


0 (b) further, evidence: 
b) de preuve supp/6mMialre 


0 Victim S~rcharge $ .:::o=:c--------. Time to Pay==--~---
Suramende compensatolre $ De/Ill de f)a/emeht Judge/Juga 


{Long Foim "'7 One or More Acesd, Multi._ Charge'/ Formufo ln/t!gra/e.-'Un ou pfusreurs ace.) 
cco~2.ooo"4 esc (rev. 05/0S) (pOst&d 1 amcne.e 0!3/Hi/05) 
C'ecl1~ 
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No. of Information I Jr de Ia din.anciation 


~etum Date-of Summons I SOmniation rapportee le 


, 


INFORMATION Against/ DEHONCIAT/ON visant 


KEVIN MORRIS 
ADDRESS/ADRESSE 
5 BRAHMS AV, # 1406, TORONTO, ON .Canada 
CHARGE/ACCUSATION 


Show Cause .Wallant 1• 
Relayed 


O ~ummons -0 !ludience. cfe 0 MandatM 0~ Sommation justification rm&ance ~~ 


"""""" 
Reportabko M. v. c.v.o.~ ~o (ConmerciafV~ides Only) 


Nurrl~ro-C.E. C:V .U. (vehiculeS _utmtaires O OtTenci> (H.TA 199) 
lhfr9ctioo V;M ~ deckJrer seulefflen._Q · 
(Codedelaroute 199J 


Birlti Date/ Daiette·natssa_nce WaS defendant owner? 
Sex ~- .. , ~~~ La: partie rtetenderesse _etait-:etJe 
Sexe proprietai_re? 


M 1992/01/14 0 Yes/Oui O.No/ Noo 
"DriVer's Ucense Nurnper I Ntfmero du perrnis-de.·canduite 


Pfate No./ Num€ro-_de plaque r _D lr;a,volv~ -~ 90I_Iis_foo 
lnfraclfon renee a tJn. ?CCi<ferit 


h1formant 
Denondateur 
DateSwom 
Date d'assennentation 
Officer ll)gentde pofto: N,o,/ N" 


Dii.t o!St 


eourtroomi satJe d'BiJdierice 


M.l A(Au) 
7755 Hurontario Street; Brampton; ON 


(Long Fomt- ofie _Or MOre Accsd.; ~um. Cha'ge I Formufe kltegra/e.,.. Uri_ ou plusielitS. ace.) 
g~{~~00-4 cs~.(re-.:: ~5) (post~./afli~ 06116105) 


No. of Information llr-de fa dhlotJc(atfon 


Return oate·of Summons 1 sommation r;appottee !e 


I.NFORMATIOI! Against/ DENONCIAT/ON viSant 


CHRISTOPHER PEREZ 
.ADDRESs/ ADRESSE 


2309 WINLQRQ PL, OSHAV)/A, ON Canada 
CHARGE /ACCUSATION 


Show Cause warrantf'1 Relayed 


Summons -0 0 AlJdience:de '0 ldandat"" o-Somil)aliOO 
~ 1'"~ 


_ .. -Reportabl~ M. v. C.V.O.R- No (Comrrieiclal Vehicles OnlY) 


0 O!rence(ff.TA 199) NiJmero_C.Et. V.U: .(WhiCuleS:-ubTJtai'res 
Infraction V,M-tl.dedaiet: seurementJ 
~edelartiuie 199J" 


B'"ll'lh Date 1 Dafe oo naissance . was defendant-owner? 
.s~ y""' I """"' I DOy ~;a:pame.fie~~:S:se ~ta~~l/e 
Sexe tJnnee Mois .far pi'oprififaiteZ 
M 1992108/31 0 Yes/ Oui 0 No/ Noo 


Drtve(s LiCense· NUmber /-Nume_ro du pe_rmis-de c.o.ndu~~ 


Plate No. I Nuimiro depl~que I O Involves aColfiSian . 
ttmaction reli€e·a ut1 accident 


Informant 
Denonciateur 
DateSwom 
. Date d'asserm<!ntatibn 


<J!Iicer I Agent de police No./N" 


Djv. D~ 


COurtroom I Salle t:faucience 
. 


AjlA(Au) 
7755 Hurontario Street; Brampton, ON 


. 
No. of Information I tr ·de Ia dinonclation ,. . ;-... .: -) 


r .. -· -
Retum_Date of Sum.mons I Somma,tion rapportee le .. . . . 


. ~; 
, ,, 


INFORMATION Against I DENONCIATION.visan_i •• 


ADDRESS/ADRESSE 


CHARGE/ ACCUSATION 


Show.Cause Warrant 1,.. 
Relayed 


D SummonS In-0 l'JJdience cfe 0 Mandai en o-SOmmaOOn 
~· 1'" [nSiance 


_ .. 
""""'" ~epor:tableM,v~ C:V.O.R. No (CorivnerdaiVell<:leS Only) 


0 Of!et1Ce (H.T.A 199) Num&o .C£.C.V. U •. {~hfcules utilitaites_ 
J11frac6on V.M. a dedarer. -seulement) 
(Codede·ta toute 199) 


6irt1J Date-l-Date d9 naissance . Was. defendant owner? 
s.,. Y<Br I Monlh I DOy Iii partre · CIBendereSse -~tait--elte 
SeKe- - Mofs Jr:ir 


propiietaire?· - ·- · 


0 Yes/ Oui [] No I Non 
Driver's License NLirnber 1 Numero iJti petmfs·t;te cpfJ(iu_lie_ 


Pl.a~ No.-I NuffJ_Bro de.pl~que 1·o _lnyolyes~-COmsiaij· 
lntiaction·reliee_a un·acci:Jent 


Informant 
·- "" 


DenondateuP 
Date'Swom 
-Date fiasSermentatiOO 
<J!Iicer !Agent de police NoJN' 


Div. Dist. 


COU(Iroam I Safte·t:faudienre 


. NJA(Ari) 
7755 Hurontario'Street, Brilmpton,.ON 


w 
c.o 
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BETWEEN: 


SUPERIOR COURT OF JUSTICE 
(Toronto Region) 


HER MAJESTY THE QUEEN 


-and-


KEVIN MORRIS 


Notice of Expert Testimony 


Respondent 


Defendant 


TAKE NOTICE that the defendant, Kevin Morris, intends to call the following expert 


""" witnesses: 


,.., 


,.. 


,.. 


-
.... 


"" 


... 


AKWASl OWUSU-BEMPA, Ph.D, MA, BA, 


CAMlSHA SlBBLIS, BA, BSW, MSW, C.Hyp, PhDc, RSW and 


CARL JAMES, Ph.D, MA 


THE EXPERT, Akwasi Owusu-Bempa, has experience, among others, in: 


the areas of racial and ethnic relations in both domestic and international contexts, the 


intersection of race, crime and criminal justice, with a particular focus on the experiences of 


African Canadians . 


THE EXPERT, Camisha Sibblis, has experience, among others, in: 


clinical social work practice as well as assessment of the physiological, social, and systemic 


influences on individuals, groups, and communities . 
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.. 


... 


.. 


-
-


1,.. 


-
.... 


.... 


... 


... 


... 


-


THE EXPERT, Carl James, has experience, among others, in: 


research on the experiences of racialized young people, particularly with regard to the affects 


racialization and racism on the lives of Black youth. 


Attached to this notice are a copy of each expert's curriculum vitae, Impact of Discrimination and 
. . 


Racism Report and Report on the Social History of Kevin Morris. 


. DATED at Toronto, Ontario, this 30'h day of April, 20i8. 


Gail D. Smith 
Barrister & Solicitor 
603 Y:z Parliament Street 
Suite 202 
Toronto, ON 
M4K IP9 


Telephone: (416) 299-1803 
Facsimile: I (855) 253-9905 
gail@gailsmithlaw.com 


Counsel for the Defendant 







BETWEEN: 


SUPERIOR COURT OF JUSTICE 
(Toronto Region) 


HER MAJESTY THE QUEEN 
Respondent 


-and-


KEVIN MORRIS 
Applicant 


NOTICE OF RESPONSE 


TAKE NOTICE that the Crown will respond to the Applicant's Notice of Expert 
Testimony before this Honourable Court, in the Superior Court of Justice, 361 University 
Avenue, Toronto, Ontario, on the 19th day of July, 2018, and will request a voir dire with 
respect to the qualification of the proposed experts and the determination of the 
admissibility of the proposed expert evidence. 


THE GROUNDS IN SUPPORT OF THE RESPONSE ARE: 


1) This Honourable Court has a significant role as a gatekeeper when dealing with the 
proposed admission of expert evidence. As per the Court in R. v. Mohan, the criteria 
for the admissibility of expert evidence depends on the following criteria: (a) 
relevance; (b) necessity in assisting the trier of fact; (c) the absence of any 
exclusionary rule; and (d) a properly qualified expert. 


2) Before deciding admissibility, a trial judge must determine the nature and scope of 
the proposed expert evidence. In doing so, the trial judge sets not only the boundaries 
of the proposed expert evidence but also, if necessary, the language in which the 
expert's opinion may be proffered so as to minimize any potential harm to the trial 
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process. A cautious delineation of the scope of the proposed expert evidence and 
strict adherence to those boundaries, if the evidence is admitted, are essential (R. v. 
Abbey, [2009] O.J. No. 3534 (CA) at paragraph 62). 


3) The Crown respectfully submits that the scope of the proposed expert evidence has 
not been defined, nor is it entirely clear what the expert opinion is. 


4) The Crown draws a distinction between Dr. Akwasi Owusu-Bempa and Dr. Carl 
James from Ms. Carnisha Sibblis. Based on the materials provided, it is unclear what 
Ms. Sibblis' expertise is in providing the Court with a "review of Mr. Morris' social 
history, trajectory and an analysis of the impact of systemic racism on Mr. Morris' 
experience in and out of the justice system." 


5) The Crown submits that it is unclear what Ms. Sibblis' "expert opinion" is. This is 
separate and apart from the Crown's concerns with respect to the reliability of her 
report. 


6) The Crown submits that the evidentiary record submitted by the Applicant is not 
complete. The Applicant has not provided the source material relied upon by the 
proposed experts in completing the report with respect to Mr. Morris specifically, 
which is found at Tab F of the Applicant's Sentencing Record. The Crown has 
requested said material. The Crown will require the source material in order to 
properly cross examine the proposed experts. 


IN SUPPORT OF THIS RESPONSE, the Respondent may rely upon the following: 


1) Material in the Applicant's Sentencing Record; 


2) Viva voce evidence of the proposed experts; 


3) Submissions by counsel; 


4) Such further and other materials as counsel may advise and this Honourable 
Court my deem just and appropriate; 


THE RELIEF SOUGHT IS: 


1) A voir dire on the qualification of the proposed experts and the determination of 
the admissibility of the proposed expert evidence. 


2) An order abridging time of service, if necessary. 
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Dated at the City of Toronto, this 51hday of July, 2018 


ANITAKOCULA 
Assistant Crown Attorney 
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SUPERIOR COURT OF JUSTICE 
(Toronto Region) 


BETWEEN: 


HER MAJESTY THE QUEEN 


Respondent 


-and-


KEVIN MORRIS 


Applicant 


NOTICE OF RESPONSE 


Anita Kocula 
Assistant Crown Attorney 


Office to the Crown Attorney 
1911 Eglinton Avenue East 


Toronto, Ontario 
M1L2L8 


Tel: (416) 325-0342 
Fax: (416) 325-0353 
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Revised September 2017 


AKWASI OWUSU-BEMPAH 


ACADEMIC EMPLOYMENT 


University of Toronto 


Department of Sociology 
725 Spadina Avenue 


Toronto, Ontario, Canada 
MSS 2J4 


Assistant Professor Department of Sociology 
2016- Present 


Indiana University, Bloomington 2014- 2016 
Assistant Professor Department of Criminal Justice 
Adjunct Professor Department of African American and African Diaspora Studies 
Faculty Affiliate Center for Research on Race, Ethnicity and Society 
Faculty Affiliate Center for Law, Society and Culture 


EDUCATION 


Ph.D. - Criminology and Sociolegal Studies 
University of Toronto 


M.A. - Criminology 
University of Toronto 


B.A. - Criminology and Criminal Justice 
Carleton University 


PUBLICATIONS 


2008-2014 


2006-2007 


2002-2006 


Owusu-Bempah, A., Williams, P. & Vitale, A. (Forthcoming). Race and Police Authority. Jn H . 
Pontell and G. Ward (Eds.) Oxford Research Encyclopedia of Criminology and Criminal 
Justice. 


Hamilton, H. A., Owusu-Bempah, A., Boak, A., & Mann, R. E. (20 J 7). Ethnoracial differences 
in cannabis use among native-born and foreign-born high school students in Ontario. 
Journal ofEthnicity in Substance Abuse 1-12. 


Unnever, J., Owusu-Bempah, A., & Deryol, R. (2017). A Test of the Differential Involvement 
Hypothesis. Race and Justice 1-32. 


Owusu-Bempah, A. (2017). Race and Policing in Historical Context: Dehumanzation and the 
Policing of Black People in the 21st Century. Theoretical Criminology, 21(1), 23-34. 


Cobbina, J. E., Owusu-Bempah, A., & Bender, K. (2016). Perceptions of Race, Crime, and 
Policing Among Ferguson Protesters. Journal of Crime and Justice, 39(1 ), 210-229. 
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Owusu-Bempah, A., Kanters, S., Druyts, E., Muldoon, K. A., Farquhar, J.W., & Mills, E.J. 
(2014). Life Years Lost to Incarceration: Inequities Between Aboriginal and Non
Aboriginal Canadians. BMC Public Health, 14, 585-591. 


Owusu-Bempah, A., & Wortley, S. (2014). Race, Crime, and Criminal Justice in Canada. InS. 
Bucerius & M. Tonry (Eds.) The Oxford Handbook on Race, Ethnicity, Crime, and 
Immigration. New Y ark: Oxford University Press. · · 


Owusu-Bempah, A. (2014). Cannabis Impaired Driving: An Evaluation of Current Modes of 
Detection. Canadian Journal of Criminology and Criminal Justice, 56(2), 219-240. 


Wortley, S. & Owusu-Bempah, A. (2012). Race, Ethnicity, Crime and Criminal Justice in 
Canada. In A. Kalunta-Crumpton (Ed.) Race, Ethnicity, Crime and Criminal Justice in 
the Americas. New York: Pal grave Macmillan. 


Millar, P., & Owusu-Bempah, A. (2011). Whitewashing Criminal Justice in Canada: 
Preventing Research Through Data Suppression. Canadian Journal of Law and 
Society, 26(3), 653-661. 


Wortley, S., & Owusu-Bempah, A. (2011). The Usual Suspects: Police Stop and Search 
Practices in Canada. Policing and Society, 21(4), 395-407. Reprinted in Weber, L., & 


' Bowling, B. (Eds.) (2012). Stop and Search: Police Power in Global Context. London: 
Routledge. 


Wortley, S., & Owusu-Bempah, A. (2011). Criminal Justice and the Experience of 
Blacks in Canada. In B. Perry (Ed.) Diversity, Crime, and Justice in Canada. 
New York: Oxford University Press. 


Owusu-Bempah, A., & Millar, P. (2010). Research Note: Revisiting the Collection of"Justice 
Statistics by Race" in Canada. Canadian Journal of Law and Society, 25(1), 97-104. 


Wortley, S., & Owusu-Bempah, A. (2009). Unequal Before the Law: Immigrant and 
Racial Minority Perceptions of the Canadian Criminal Justice System. Journal of 
International Migration and Integration, 10(4), 447-473. 


MANUSCRIPTS UNDER REVIEW 


Unnever, J. & Owusu-Bempah, A. A Black Criminology Matters. 


WORKS IN PROGRESS 


Owusu-Bempah, A., Eason, J., Sevell, E., Race, Policing and Drug Arrests: Assessing 
the Impact of Cannabis Decriminalization in Chicago. 
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James, C., Chapman-Nyaho, S. and Owusu-Bempah, A. (Invited Chapter). Social Justice 
and Racism. In M. Hurbert (Ed.) Pursuing Justice. Femwood Publishing . 


Owusu-Bempah, A. ''They Don't Trust Us": Black Officers' Perspectives on Police 
Legitimacy, Procedural Justice, and the Policing of Black Communities . 


SELECTED RESEARCH REPORTS 


Wortley, S. & Owusu-Bempah, A. (2015). Final Report of the Youth Justice Education Program. 
Toronto: African Canadian Legal Clinic. 


Owusu-Bempah, A. (2011). Race-Based Criminal Justice Data in Canada: Suggestions for 
Moving Forward. Ottawa: Public Safety Canada. 


Levi, R., & Owusu-Bempah, A. (2010). Justice, Policing and Security: A Review of the 2009 
Canadian Research Literature. Ottawa: Metropolis. 


Wortley, S., Doiron, J., Owusu-Bempah, A., Marshall, L., Samuels, K., & Roberts, S. (2008). 
Preventing Youth Crime and Violence: A Review of the Literature. Toronto: Queen's 
Printer for Ontario . 


OTHER WRITTEN CONTRIBUTIONS 


Valverde, M. & Owusu-Bempah, A. (2017, Jan 25). The Truth and Post-Truth About Pride and 
Black Lives Matter Toronto. Spacing Magazine. · 
http://spacing.ca/toronto/20 17/0 1/25/truth-post-truth-pride-black-lives-matter-toronto/ 


Owusu-Bempah, A. (2017, Jan 18). Ontario's ban on carding isn't really a ban at all. CBC 
Opinion. http://www.cbc.ca/news/opinion/ontario-carding-ban-1.3939558 


Owusu-Bempah, A. (2016, Dec 19). The forgotten victims of Canada's Pot Laws. Spacing 
Magazine. http:/ /spacing.ca/national/20 16/12/19/forgotten-victims-canadas-pot-laws/ 


Owusu-Bempah, A. & Morgan, A. (2016, July 18). A hard truth: Canada's policing style is very 
similar to the U.S. The Globe and Mail. http://www.theglobeandmail.com/opinion/a
hard-truth-canadas-policing-style-is-very-similar-to-the-us/article30942053/ 


Owusu-Bempah, A. (20 16, July 11 ). Teaching Police that Black Lives Matter. The Walrus. 
https://thewalrus.ca/teaching-police-that-black-lives-matter/ 


Owusu-Bempah, A. (2016, June 28). Canadian Judge Acknowledges Anti-Black Racism in 
Court. Spacing Magazine. http://spacing.ca/national/20 16/06/28/canadian-judge
acknowledges-anti-black-racism-court/ 
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Owusu-Bempah, A. (2015, June 9). The End of Carding is .lust the Beginning. The Globe and 
Mail. http://www.theglobeandmail.com/globe-debate/end-of-carding-just-a
beginning/article24863721/ 


Owusu-Bempah, A. (2013, March 1). Why We Should Worry About Who We Are Jailing. 
Toronto Star. 
http://www .thestar.com/news/insight/20 13/03/0 !/analysis_ why_ we _should_ worry _about 
_who_ were jailing.html. 


Owusu-Bempah, A. and Adjetey, W. (2012, July 17). Mayor Rob Ford Simplifies Issue of Gun 
Violence. Toronto Star. 
http://www .thestar .com/opinion/editorialopinion/20 12/07/24/mayor JOb _ford _simplifies 
_issue_ of _gun_ violence.html. 


Owusu-Bempah, A. (2011). Ask the Experts: The English Riots of201 1. Ottawa: Metropolis. 
http://canada.metropolis.net/askexperts/answers _ e.html. Invited contribution. 


Owusu-Bempah, A. (2011). Harper Takes Aim. The Origins of Politics. 
http://originsofpolitics.ca/20 II/I 0/27/harper-takes-aim/. Invited contribution. 


GRANTS, FELLOWSHIPS AND AWA.=RD=S _____________ _ 
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ExternalAwards ..., 
Fellow- The Racal Democracy, Crime and Justice Network Summer Research Institute. Funded 
by the Ohio State University and the National Science Foundation 
(Competitively Selected) 2015 "" 


Post-Doctoral Fellow Social Aetiology of Mental Health Training Program, Centre for 
Addiction and Mental Health ($40,000) -A warded but not accepted 2014 


Post-Doctoral Fellow Neighbourhood Change Research Partnership, Faculty of Social Work, 


.... 
! 


University of Toronto ($40,000)- Awarded but not accepted 2014 ..., 


Canadian Institute for Health Research Dissemination Grant. Incarceration among Canadian 
Aboriginals: Sharing findings and taking action ($22,313). ,.. 
(Co-Investigator with Mills, E.J., Nicholson, L., Richardson, R., Hogg, R.) 2013 I 


Black Business and Professionals Association Harry Jerome Legacy Scholarship ($5,000) 2013 ,.. 


Ontario Graduate Scholarship Doctoral Fellowship ($15,000) 


Social Science and Humanities Research Council of Canada 
Doctoral Fellowship ($20,000) 


American Society of Criminology- Graduate Minority Fellowship ($6,000) 


2012 


2011 


2010 


Association of Black Law Enforcers Peter Butler III-Rose Fortune Scholarship ($2,000) 2010 
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Indiana University 
Mellon Short Term Faculty Fellowship for International Research 
Differences in Police Use of Force in Ontario, Canada ($19,987 USD) 


- Examining Racial 


2015 


University of Toronto 
Connaught New Researcher A ward ($35,000) 
Doctoral Completion Grant ($9,000) 
CCCJ Fiftieth Anniversary First Families Award ($3,000) 
University of Toronto Fellowship ($13,500 per year) 


2017 
2013 
2010 


Centre of Criminology Travel Grant (Avg. $1,000 per year) 
University of Toronto Fellowship (Master's) ($13,000) 


2008-2010 
2007-2012 


2006 


SELECTED ACADEMIC CONFERENCE PRESENTATIONS 


Owusu-Bempah, A. (20 16, June). Race and Policing: A Contemporary Look at Historical 
Racialization. Paper presented at the annual meetings of the Law and Society 
Association, New Orleans, Louisiana . 


Owusu-Bempah, A., James, C., & Wortley, S. (2015, November). Minority Officer's and the 
Reporting of Police Misconduct. Paper presented at the annual meetings of the American 
Society of Criminology, Washington, D.C. 


Owusu-Bempah, A. (2015, September). Comparative Perspectives on Police Brutality. Annual 
Meeting of the American Society of Comparative Law, Dallas, Texas. 


Owusu-Bempah, A. (2015, March). Black Officers' Views on the Policing of Black Males in 
Toronto, Canada. Paper presented at the annual meetings of the Academy of Criminal 
Justice Sciences, Orlando, Florida. 


Owusu-Bempah, A. (2014, November). Democratic Racism and Police Discrimination: 
Conducting Research on Race in a Hostile Environment. Paper presented at the annual 
meeting of the American Society of Criminology, San Francisco, California . 


Owusu-Bempah, A. (2013, November). Race and Policing- The Experience of Black Police 
Officers in Toronto Canada. Paper presented at the annual meeting of the American 
Society of Criminology, Atlanta, Georgia. 


Owusu-Bempah, A. (2013, November). Insider Perspectives on Racial Profiling in Canada . 
Paper presented at the annual meeting of the American Society of Criminology, Atlanta, 
Georgia . 
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Owusu-Bempah, A. (20 13, May). On Unequcil Justice cmd the Over-Incarceration of Aji-ican 
Canadian Youth in Ontario. Black Canadian Studies Association Conference, Brock 
University, St. Catharines, Ontario. 


Owusu-Bempah, A. (20 12, May). Racial Minorities and Criminal Justice in Canada: The 
Potentia/Impact of Bill C-10. Paper presented at the Critical Perspectives: Criminology 
and Social Justice Conference, Carleton University, Ottawa, Ontario. 


Owusu-Bempah, A. (2011, November). Towards the Collection of Criminal Justice Statistics by 
Race in Canada: Options for the Policing Sector. Paper presented at the annual meeting 
of the American Society of Criminology, Washington, D.C .. 


Millar, P. & Owusu-Bempah, A. (20 II, March). The Collection of Race-Based Criminal Justice 
Statistics in Canada. Paper presented at the annual meeting of the Academy of Criminal 
Justice Sciences, Toronto, Ontario. 


Owusu-Bempah, A. & Wortley, S. (201 0, November). Hard Knock Life: Black Male Experiences 
with Criminal Justice in Canada. Paper presented at the annual meeting of the American 
Society of Criminology, San Francisco, California. 


Wortley, S. & Owusu-Bempah, A. (2010, November). Public Perceptions of Police Fairness, 
Police Brutality and Racial Profiling: Results from a Canadian Survey. Paper presented 
at the annual meeting of the American Society of Criminology, San Francisco, California. 


Owusu-Bempah, A. (2009, May). Conceptual and Classification Issues in the Collection of 
Race-Crime Statistics. Paper presented at annual meetings of the Canadian Law and 
Society Association. Ottawa, Ontario. 


SELECTED INVITED PUBLIC LECTURES 


Owusu-Bempah, A. (2017. May). Repairing the Harms of Prohibition as Canada Moves 
Towards Cannabis Legalization. Invited Presentation to the Department of Public Health, 
University of Calgary. 


Owusu-Bempah, A. (2017, April). Cannabis Legalization and Marginalized Populations in 
Canada: Addressing Policy Needs in the Move Towards a Legalized Market Place. 
Invited Presentation to the Trudeau Foundation. Ottawa, Ontario. 


Owusu-Bempah, A. (2015, March). The Skin 1 'mIn: The Consequences of Racially Biased 
Policing. Invited presentation at the Indiana Memorial Union. Indiana University, 
Bloomington. 


Owusu-Bempah, A. (2015, March). The Hostile North: Race, Policing and Social Injustice in 
North America. Invited presentation at the Centre for Law Society and Culture. Indiana 
University, Bloomington. 
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Owusu-Bempah, A. (2015, February). First Point o.fContact: Young Black Men and Urban 
Policing in North America. Invited presentation at the Life Long Learning Symposium. 
Indiana University, Bloomington. 


Owusu-Bempah, A. (2015, January). Black Males and Urban Policing, Toronto Style. Invited 
presentation at the Centre for Research on Race, Ethnicity and Society. Indiana 
University, Bloomington. 


Owusu-Bempah, A. (2014, October). Young Black Men and Urban Policing in North America. 
Invited lecture at the 2014 NAACP Indiana State Convention. Bloomington, Indiana. 


Owusu-Bempah, A. (2010, March). How Far We Have Come, How Far We Have Yetta Go. 
Keynote speech, International Day for the Elimination of Racial Discrimination. Toronto 
Police Headquarters, Toronto, Ontario. 


Owusu-Bempah, A. (2009, September). Immigrant and Racial Group Differences in Perceptions 
of Policing in Canada. Toronto Police College, Toronto, Ontario. 


COURSES TAUGHT 


Introduction to Criminology and Socio-Legal Studies (Undergraduate) 
Inequalities and Criminal Justice (Undergraduate) 
Unequal Justice (Undergraduate) 
Introduction to Criminal Justice (Undergraduate) 
Policing (Graduate) 


SELECTED MEDIA APPEARANCES 


Media Interviews 


2016 
TVO- Interview with Steve Paikin (November I 0. 2016) 
The Globe and Mail- Inteniiew with Tavia Grant (September 26. 2016) 
CBC News- Interview with Jody Porter (September 23. 2016) 
The Toronto Star- Interview with Wendy Gillis (July 28. 2016) 
CBC News (July 14. 20 16) 


Appeared across platforms including flagship television news program The National. 
AM 640- Interview with Jeff McArthur (July 14. 2016) 
The Toronto Star- Interview with Wendy Gillis (June 17. 2016) 
The Toronto Star- Interview with Oliver Sachgau (April 14. 20 16) 
The Toronto Stat- Interview with Wend.x..Qillis (AJ)ril 2. 2016) 
The Toronto Star- Interview with Betsy Powell (January 18. 20 16) 


2015 
TVO- Interview with Steve Paikin (September 24. ;20 15) 
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CBC Hamilton- Interview with Samantha .Craggs (September 15. 2015) 
The Toronto Star- Interview with W~n~y Gillis_(October 13. 2015) . 
CBC Thunder Bay- Interview with Jody Porter for CBC (August 7. 2015) 
CBC Thunder Bay- Interview with Jody Porter for CBC News (August 6. 2015) 
WFHB- Interview with Clarence Boone for Bring it On (february 16. 2015) 
Slate- Interview with Leon Neyfakh (January 13, 2015) 


2014 
Lafayette Journal and Courier- Interview with Taya Flores (September 30. 2014) 
WIFU- Interview with Bob Zaltsberg for the Noon Edition (August 22. 2014) 


2013 
The Toronto Star- Interview with Jim Rankin (September 27. 2013) 
CBC Toronto- Interview with Matt Galloway for Metro Morning (March 4. 20 13) 


2012 
The Toronto Star- Interview with Jim Rankin (March I 0. 20 12) 
CBC Toronto- Interview with Matt Galloway for Metro Morning (february 1. 2012) 
Global Television- Interview with Mike Drolet for Global News (February 1. 2012) 


Media Coverage of Research 
2012 
The National Post- Police Routinely Suppress Data on Race (February 1. 2012) 
***The Study Whitewashing Criminal Justice was covered by over 30 television, radio and 
newspaper outlets. 


SELECTED PROFESSIONAL EMPLOYMENT 
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African Canadian Legal Clinic "Youth Justice Education Program" Toronto, ON 2012-2014 r 


Project Evaluator 1 


Ministry of Community Safety and Correctional Services, Toronto, ON ,.. 
Research Analyst/Policing Standards Development Officer 2007- 2008 


National Judicial Institute, Ottawa, ON 2004- 2005 .., 
Research Officer 


PROFESSIONAL SERVICE 


Reviewer 
The Canadian Medical Association Journal 
The Canadian Journal of Law and Society 
Human Behaviour 
Race and Justice 
The Journal of Law and Society 
Routledge 
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Indiana University, Department of Criminal Justice 
Executive Committee 
Merit Committee 


University of Toronto 
Admissions Committee- Massey College 


Present 
President/Chair:- Criminology Graduate Student's Association 


Toronto Police Service 
Black Community Police Consultative Committee 
Recruiting Coalition Advisory Committee 


PROFESSIONAL AFFILIATIONS 


Centre for Addiction and Mental Health -Affiliate Scientist 
American Society of Criminology 
American Sociological Association 
Law and Society Association 
Racial Democracy, Crime and Justice Network 
Massey College, University of Toronto (Alumni) 


REFERENCES 


(Available Upon Request) 


2015 
2014 


2015 


2006-2009 


2009-2012 
2009-2012 
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Camisha Si66{is, 
BA, BSW, MSW, C.Hyp, PhDc, RSW 


16878 Humber Station Rd., Caledon, ON, L7E OZ1 (647) 833-4221 t mailto:camisha@ymail.com 


EDUCATION 
Sep. 2011 York University Toronto, ON 
-Present PhD Candidate- Research Focus: Education and Social Work 


Dissertation Title: Mind and Matter: The Effects of Expulsion Programs on Black Male 
Identity and Trajectory 
Co-Supervisor: Barbara Heron and Carl James 


Sep.2005 
-Jun.2007 


York University Toronto, ON 
Masters of Social Work Program 
Master's Thesis: Removing the Band-Aid: An exploration into the critical perspectives of 
school social workers with regard to the service they provide 


Jul. 2003 
-Jul. 2004 


Sep. 1997 
-May 2001 


Supervisor: Yuk-Lin Renita Wong 


York University 
Bachelor of Social Work Degree 
Honours: Member of Dean's Honour List 


University of Toronto 
Bachelor of Arts Degree/Philosophy 
Award: WPC Millennium Scholarship (awarded for academic merit) 


POST-GRADUATE CERTIFICATIONS 
Oct. 2008 University of Guelph 
-Jul. 201 I Graduate level Certificate in Marriage and Family Therapy 


Graduate level Certificate in Sex Therapy 


OISE/Hinks Delcrest: Cognitive Behavioural Therapy (2008 - 20 I 0) 


Toronto, ON 


Toronto, ON 


Guelph,ON 1 


Factor- Inwentash Faculty of Social Work: Solution-Focused Therapy (2008) 


A WARDS & ACHEIVMENTS 
2013- 2014 Recipient of Ontario Graduate Scholarship Award: $15,000 
20 I 2 - 20 I 3 Recipient of Ontario Graduate Scholarship Award: $15,000 
2000 - 200 I Recipient of Ontario Millennium Scholarship Award: $3000 
1999 - 2000 Recipient of Ontario Millennium Scholarship Award: $3000 


RESEARCH EXPERIENCE 
· Sep. 2012 Assets Coming Together for Youth Project (ACT Youth) 
- Present Research Assistant 


Toronto, ON 
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External Research Funding 
Sep. 2012 SSHRC Insight Grant Project Toronto, ON 
- 20 16 Research Collaborator 


• "Schools, safety and the urban neighbourhood" 
• Grant Amount: $309,648 
• PI: Naomi Nichols 


PUBLICATIONS & PRESENTATIONS 


Refereed Publications 
Sibblis, C. (co-author) (2016). Redefining Borders between Communities and the Classroom: How 


Community-based Social Activists Can Transform Social Work Education. (2015). ESJ Engaged 
Scholar Journal: Community-Engaged Research, Teaching, and Learning, (2). 


Sibblis, C. (2014). Progressive Discipline, Regressive Education: An examination of racism in the 
processes and spaces of school exclusion. In G. Dei & M. McDermott (Eds.), Politics of Anti
Racism Education: In Search of Strategies for Pursuing Transformative Learning. New York: 
Springer. 


Sibblis, C. (2014). Expulsion Programs: Colonizing Spaces of Exception. Race, Gender & Class, 
21(1-2), 64-81.2013 Conference Special Issue, 2013 


Refereed Presentations 
• Presented at Anti-Black Racism Conference 2016. Hosted by Ryerson University and the 


University of Toronto, entitled The Construction of Black Students through Carceral School 
Spaces (February 20, 2016) 


• Presentation and co-facilitated roundtable discussion at CASWE 2014 National Joint Social Work 
Conference, entitled Redefining Borders between Communities and the Classroom: How 
Community-based Social Activists Can Transform Social Work Education (May 27, 2014) 


• Presentation at 2013 Race, Gender & Class (Journal) Conference. Hosted by the University of 
New Orleans - Paper: Expulsion programs as racialized carceral spaces of exception. 


Other Publications 
Sibblis, C. (2007). Removing the Band-Aid: An exploration into the critical perspectives of school social 


workers with regard to the service they provide. Toronto: York University. MSW Thesis 


Sibblis, C. (1995). The Story ofCreation.ln L.S. Kurowski (Ed.), Reflections 1995 (pp. 123-124). 
Mississauga: Our Lady of Mount Carmel SS. 


• Co-authored/developed Black Heritage Co-Curricular Program entitled "Routes to Roots" (2013) 
for the Peel District School Board. 


• Co-authored all text content on suicide prevention website hosted by Peel District School Board 
(2010). . 


• Co-authored Program Manual and Evaluation Tools for service providers, students and parents for 
the Peel District School Board's Fresh Start·Suspension and Expulsion Programs (2009-
currently in use). 
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Invited Presentations 
• Interviewed on CBC Radio show Metro Morning! by Matt Galloway pertaining to Toronto 


District School Board report findings specific to the expulsion of Black youth (April II, 2017) 


• Participated in panel consisting of Board Trustees, Directors, and Superintendents at the Jean 
Augustine Chair's Black History Month Symposium 2017: The Evolving Meaning of Blackness 
in Canada. Panel Presentation: The Education of Black Students and the Inequitable Schooling 
System (February 18, 2017) 


• Participated in panel at Real Talk: Race, Resolution, Redemption, Black History Month Event -
Toronto Public Library (February 15 & February 22, 2014) 


• Presentation afOISE/University of Toronto's Race, Space and Citizenship Annual Conference
Paper: Expulsion programs as colonizing spaces of exception (20 12) 


• Presentation at York University PhD Symposium- Paper: The proof is in the pudding: Expulsion 
programs as racialized spaces (2012). 


• Lead and facilitated open discussion between youth and adult allies- Topic: "Change Makers? 
..., The Struggles of Making Change through Youth Research and Storytelling" at ACT for 


Youth/NOISE Youth-Led Conference: Living in Our World: Exploring the truths in our 
Community-explore, educate and impact youth through research and action (2012) . ... 


... 


COMMUNITY SERVICE 
• Sits on We Rise Together- Action Plan for Black Student Success Advisory Council - School 


Social Work Representative, Peel District School Board (Present) 
o Facilitator of We Rise Together- Black Parent Involvement Committee (Present) 


• Presentations at annual Peel Parent Literacy Conference, hosted by Peel District School Board
Topic: Stress Management in Families (2011 & 2013) 


• Panel Speaker at Shades of You: The Complexion Complex Symposium (November 23, 2013) 


ACADEMIC SERVICE AND SUPERVISION 
• Search Committee, Ph.D. student representative, York University (20 13) 
• Tenure and Promotion Adjudication Committee - Ph.D. student representative, York University 


(20I5) 
• Anti-Oppressive Practice Committee, Peel District School Board (20 15 - 20 17) 
• Field Instructor, Faculty of Social Work, University of Windsor (20I3/20I4) 
• Field Instructor, Faculty of Social Work, Wilfred Laurier University (2014/2015) 
• Field Instructor, Faculty of Social Work, University of Manitoba (2017/2018) 


QUALIFICATIONS 
• Certified ASIST and Safe TALK- Suicide Intervention Trainer 
• Certified Cognitive Behavioural Therapist 
• Certified Clinical Counselling Hypnotherapist 
• Certified Restorative Practitioner 


PROFESSIONAL AFFILIATIONS 
• Member of the Ontario Association of Marriage and Family Therapists 
• Member of the Ontario College of Social Workers and Social Service Workers 
• Chair of Council for Adolescent Suicide Prevention in Peel (CASPP) 
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WORK EXPERIENCE r 
·Teaching Experience 
Aug. 2013 University of Windsor Windsor, ON 
-Present Sessional Instructor, Program: MSW for Working Professionals 


Courses: ,... 
• Academic and Professional Writing (47 -515)-Peel site i 
• Advanced Social Work Research: Program Evaluation (47- 640)- Peel site 
• Advanced Indirect Social Work Practice ( 47 - 611) -Peel site .., 


Jan 2014 Sheridan College Brampton & Oakville, ON 
-May 2014 Contract Professor, Programs: Child and Youth Worker, Social Service Worker ,... 


Courses: 
• Foundations of Child and Youth Work 
• Concepts of Helping ""' 


Sep. 2011 
-2016 


Courses: 


York University 
Teaching Assistantship 


• Social Work: Introduction to Critical Social Work (SOWK 1011) 
• Sociology: Sociology of Education (SOC! 3630) 


Toronto, ON 


• Human Rights and Equity Studies: Gender, Violence, and Social Policy (HREQISOCJ 3850) 
• Human Rights and Equity Studies: Global South, Human Rights & Development (HREQJ910) 
• Human Rights and Equity Studies: Male-Female Relationships (HREQ 1920) 
• Human Rights and Equity Studies: Work and Society (HREQ/SOCI 1740) 


Virtual Learning Environments 
• Created and delivered 2 Leaning Modules: Anti-Oppressive Practice and Locating Self in 


Practice/Reflexivity for Youth Research and Evaluation Exchange (YouthRex) Online Learning 
Hub for Youth Outreach Workers (20 17) 


• Taught Academic and Professional Writing for University of Windsor MSW program as a hybrid 
online course 


• Proficient user of SLATE, Moodie, and Blackboard online course management systems 


Professional and Clinical Experience 
Feb. 2007 Peel District School Board Mississauga, ON 
-Present School Social Worker- Mainstream School Settings, Alternative Programs, Fresh Start 


Suspension & Expulsion Programs 
• Supervisor and Case manager in multi-disciplinary team for expelled/suspended students 
• Individual/group counseling and family support 
• Provides links to board and community resources 
• Sits on Alternative Program Review Committee where students are presented for entrance into 


and graduation out of expulsion programs 


June 2007 Lattitude Child and Family Therapy Brampton, ON 
-Present Clinical Investigator/Therapist/Compass Adolescent Development Program 


• Conducts custody and access assessments for the Office of the Children's Lawyer 
• Provides individual, group psychotherapy and crisis intervention for adolescents and their 


families 
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• Works in conjunction with group homes, foster homes and Children's Aid Societies to support 
adolescents' mental health 


• Facilitates anger management and social skills programs with young offenders 


Oct. 2006 
-Feb. 2007 


Peel Children's Aid Society 
Child Protection Worker 


• Conducts investigations of child abuse or neglect 
• Engages and supports families through crisis 
• Works in collaboration/partnership with various community resources 


Mississauga, ON 


Jun. 2005 West End Sexual Abuse Treatment Program (WESAT) Toronto, ON 
-Jan. 2006 Counselor 


• Provided individual therapy for female survivors of child or adolescent sexual abuse/assault 
• Facilitated 12 week closed group therapy for black adolescent survivors of abuse 
• Participated on program planning committee and 


Sept. 2006 
-Dec. 2006 


MSW Practicum - Peel District School Board 
School Social Worker 


Mississauga, ON 


• Assessed needs and provided short-term, goal focused counseling for students and their families 
• Member of Kindergarten Support Program Admissions Committee and the Professional 


Development Committee 
• Referred to alternative programming and community resources to support students 


Aug. 2005 Children's Aid Society of Toronto Toronto, ON 
- Oct. 2007 Intake Worker, Screener- North York Team 


• Conducted investigations of child abuse or neglect 
• Assessed risk of harm and family's service/support needs 
• Liaised with and gained extensive knowledge of community resources 


Aug. 2004 Children's Aid Society of Toronto Toronto, ON 
-Aug. 2005 Children's Service Worker- Adolescent Team 


• Assessed physical, mental, emotional and social needs of youth in care 
• Advocated for, counseled and built relationships with youth 
• Assisted the (re)integration of youth into biological families, adoptive families or independence 
• Selected suitable permanent, long-term and short-term placements based on child's needs 


Jan. 2004 BSW Practicum- Children's Aid Society of Toronto Toronto, ON 
- Apr. 2004 Family Service Worker 


• Conducted child protection investigations 
• Counseled, advocated for and taught life skills to children and their families 


Nov. 1999 Child's Cove Mississauga, ON 
- Sep. 200 I Life Skills Special Events Coordinator 


• Planned and implemented life skills activities for boys aged 12-16 in group home setting 
• Provided residents with venue to practice necessary skills needed to function in society 


Jul. 1995 Fresh Start Windsor, ON 
-Aug. 1995 Assistant Child/Youth Worker 


• Aided Child and Youth Workers during camp sessions for troubled children aged 9-15 
• Participated in parent counseling sessions 
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VOLUNTEER EXPERIENCE 
Mar. 2003 Children's Aid Society of Toronto Toronto, ON 
- Present Saturday Access Program Supervisor 


• Fully/semi supervise visits between children in foster care and their natural parents 
• Carefully observe interactions between parents and children while enforcing agency guidelines 
• Write reports for CAS Workers about each families' greeting, departures, activities and 


interactions 


Mar. 1995 Peel Rape and Crisis Centre Mississauga, ON 
- Mar. 1996 Crisis Helpline Counselor 


• Received direct calls from people of all ages in crisis 
• Counseled and motivated victims of trauma 
• Provided resources for those in need of shelters, food banks, social services, support groups, legal 


services 


Nov. 1994 St. Thomas Aquinas Catholic High School Brampton, ON 
- Jun. I 995 Peer Mediator 


• Advocated and mediated for teenaged students in adversities and conflicts 
• Attended seminars for date rape and counseling on behalf of student body 
• Presented information to student body about courses of action when faced with social issues and 


personal trauma 
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CARL E. JAMES 
Home: Work: 


12 Paisley Avenue Centre for Education & Community 
Toronto, Ontario, M4M 1N3 4700 Keele Street, Tor., ON, M3J 1P3 


Phone: (416) 463-4540 Phone: (416) 736-2100 ex. 20279 
Email: cjames@edu.yorku.ca 


Cell: 647-405-0454 


EDUCATION: 


PH.D. Sociology Department, York University, 1986 


Graduate Social Work, Faculty of Social Work, University ofTororlto, 1980/81 


M.A. Sociology Department, York University, 1980 


EMPLOYMENT: 


(Full-time positions) 


1993- Faculty of Education, York University, Toronto, Ontario 
Professor, 2003 -
Associate Professor, 1997-2003 
Assistant Professor, 1993-1997 
Faculty of Graduate Studies 


o 1993-present Graduate Program in Education 
o 1999-present Graduate Program in Sociology 
o 1995-present Graduate Program in Social Work 


2008- Director, York Centre for Education and Community, York U. 
2007-'08 Director, Graduate Programme in Sociology, York U. 


2003- '06 Affirmative Action Officer, York University, Toronto . 


1986-1993 Instructor, Dept. of Health & Community Services, Sheridan College, 
Brampton and Oakville Campuses, Ontario . 


(Visiting, Associate & Part-Time, positions) 


2015 Course Director, Department of Educational Policy Studies, University of 
Alberta, Edmonton, Alberta. (Summer). 


1997-2012 Visiting Course Director, Dept of Teacher Training, Uppsala University, 
Uppsa1a, Sweden. (each year February '97-'99; April/May'2000-2012). 


2007; 2012 Course Director, Faculty of Education, Mt. St. Vincent University, Halifax (Fall) 
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1996-2009 Faculty Associate, Faculty of Physical Education & Health, Graduate Program, 
University of Toronto, Toronto 


2006 Visiting Scholar, School of Social Work, Dalhousie University, Halifax. N.S. 
(Sabbatical, Fall) 


2003 Visiting Scholar, School of Education, University of Western Sydney, Australia, 


1998 


1992-1995 
& 1997 


(October) 


Visiting Scholar, Department of Teacher Training, Uppsala University, Uppsala, 
Sweden. (Summer/Fall '98). 


Course Director, School of Physical & Health Education, University of Toronto, 
Toronto, Ontario. (Fall terms) 


1988. Instructor, Continuing Education, Ryerson, Polytechnic Institute, Toronto. 


1978-'80. Youth Worker, Central Neighbourhood House, Toronto, Ontario. 


HONOURS & AWARDS: 


Graduate Faculty Teaching Award, Graduate Studies, York University, March, 2017. 


The Jackie Robinson Fortitude Award for Education, 1" Fridays & Toronto Community 
Advisory Board, December, 2014. 


Black History Month Recognition, City of Markham, February, 2014. 


Professional Excellence Award, Harry Jerome Award, Black Business & Professional 
Association, Toronto, April, 2013 .. 


Research Leadership Recognition, York University, Toronto, February, 2013 


Fellow, Royal Society of Canada -Academy of Social Sciences, November 2012. 


Caribbean-Canadian Literary Award, A Different Booklist, Toronto, October, 2012. 


African Canadian Achievement Award (Education), Pride News Magazine, TO, May, 2009. 


William P. Hubbard Award for Race Relations, City of Toronto, November 2008. 


New Pioneer Award, Skills for Change, Toronto, March 2006. 


Honorary Doctorate (Education), Uppsala University, Uppsala, Sweden, January, 2006. 
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Winning Research, "Dropping the Ball," Social Science & Humanities Research Council of 
Canada (SSHRC), htto://www.sshrc.ca/web/winning!stories/jamese.asp Mar'05 


Canadian Who's Who. University of Toronto Press, 1998. 


President's Award of Excellence for "outstanaing contribution to the College's mission .... " 
Sheridan College, December, 1991. 


PUBLICATIONS and PROFESSIONAL CONTRIBUTIONS 


Lifetime summary: 


Books: 


Books, authored and co-authored - I 0 
Books, edited and co-edited- 9; I in press 
Chapters in Books - 64 published; 3 in press; 5 forthcoming 
Papers in Refereed Journals- 37; I forthcoming 
Book Reviews in Refereed Journals - 5 
Papers in Non-Referred Journals, Magazine & Blog- 28. 
Reports - 28 (published- 12; unpublished - 16) 
Educational Resources- 9; Webcast & Videos- 8 
Conference Papers - 112 
Institutes/Workshops at Inter/national Conferences- 19 
Invited Presentations/Lectures - 225+; National- 42; International- 38. 


T. Das Gupta, C.E. James; R. Maaka, G.-E. Galabuzi & C. Andersen (eds.) (in press). Race and 
Racialization: Essential Readings (2"d Edition). Toronto: Canadian Scholars' Press. 


F. Henry, E. Dua, C.E. James, A. Kobayashi, P. Li, H. Ramos, M.S. Smith, (2017). The Equity 
Myth: Racialization and Jndigeneity at Canadian Universities, Vancouver: University of. 
British Columbia Press . 


C.E. James (2012). Life at the Intersection: Community, Class and Schooling. Halifax: Fernwood 
Publishing . 


C.E. James & A. Davis (Eds.) (2012). Jamaica in the Canadian Experience: A Multiculturalizing 
Presence. Halifax: Fernwood Publishing 


C.E. James (2010). Seeing Ourselves: Exploring Race, Ethnicity and Culture. (41hEdition). 
Toronto: Thompson Educational Publishing, Inc. 


C.E. James, D. Este, W.T. Bernard, A. Benjamin, B. Lloyd & T. T!lrner (2010). Race and well
being: The lives, hopes and activism of African Canadians. Halifax: Fernwood Pub!. 
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T. Das Gupta, C.E. James, R. Maaka, G.-E. Galabuzi & C. Andersen (Eds.) (2007). Race and 
Racialization: Essential Readings. Toronto: Canadian Scholars' Press. 


C.E. James (2005). Race in Play: Understanding the Socio-Cultural Worlds of Student Athletes. 
Toronto: Canadian Scholars' Press. 


CE James (Ed). (2005). Possibilities and Limitations: Multicultural Policies and Programs in 
Canada. Halifax: Fernwood Publishing. [Selected by the Association for the Export of 
Canadian Books for inclusion in the International Listing for the Books on Canada]. 


C. E. James & A. Shadd (eds.) (2001). Talking about Identity: Encounters in Race, Ethnicity and 
Language. Toronto: Between the Lines. (Revised ed'n of Talking about Difference, 1994). 


P. Anisef, P. Axelrod, E. Baichman, C.E. James & T. Turrittin (2000). Opportunity and 
Uncertainty: Life Course Experiences of the Class of '73. Toronto: Univer.ofTor. Press .. 


C.E. James (Ed.). (2000). Experiencing Difference. Halifax: Fernwood Publishing. 


V.R. D'Oyley & C.E. James (eds.) (1998). Re!Visioning: Canadian Perspectives on the 
Education of Africans in the late 20th Century. Toronto: Captus Press. 


C.E. James (Ed.) ( 1996). Perspectives on Racism and the Human Services Sector: A Case for 
Change. Toronto: University of Toronto Press. 


K.S. Brathwaite & C.E. James (Eds.) (1996). Educating African Canadians. Toronto: Our 
Schools/Our Selves & James Lorimer Ltd. 


C.E. James & A. Shadd (Eds.) (1994). Talking about Difference: Encounters in Culture, 
Language and Identities. Toronto: Between the Lines. 


R. Arnold, B. Burke, C. James, B. Thomas & D. Martin (1991). Educating fora Change. 
Toronto: Between the Lines. 


C.E. James (1990). Making It: Black Youth, Racism and Career Aspiration in a Big City. 
Oakville, ON: Mosaic Press. 


P. Anisef & E. Baichman with C.E. James (1984). What Jobs Pay: A Career Guide to Jobs and 
Salaries in Canada. Edmonton: Hurtig Publisher. 


P. Anisef & N. Okihiro with C.E. James (1982). Losers and Winners: The Pursuit of Equity and 
Social Justice in Higher Education. Toronto: Butterworth. 


Chapters in Books (a selection) 


C.E. James (forthcoming). Black leadership and White logic: Models of community engagement. 
In Kitossa T., Howard P. & Lawson E., (eds.) African Canadian Leadership: Paradoxes 
and Crises. Toronto: University of Toronto Press. 
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C. E. James (forthcoming). "What the ... you're going to do with Sociology?" Race, community 
and professional life. InS. H. Riggins & N. McLaughlin (eds). Autobiographies by 
Canadian Sociologists. Vancouver: University of British Columbia Press . 


C.E. James (forthcoming). "Singled out": Being a Black youth in the suburbs. In L. Foster, L. 
Jacobs & B. Siu (eds.) Racial Profiling and Human Rights in Canada: The New Legal 
Landscape. Toronto: Irwin Law. 


C. E. James (forthcoming). Racism, masculinity and belonging: The gendered lives of racialized 
youth. In D. Este, L. Lorenzetti & C. Sato (eds). Canada and Racism: Envisioning the 
End of Racism in Canada. Halifax, N.S.: Fernwood Press 


S. Teele & C.E. James (in press). Could it happen here?: Canada's multicultural oasis and the 
global right-wing drift. In R. Joseph-Salisbury, A. Johnson & B. Kamunge (eds) The Fire 
Now: Anti-Racist Scholarship in Times of Explicit Racial Violence. London: Zed Books . 


C.E. James (in press). "The Jamaicans are here and working": Race and community 
responses. In D. Keyes & L. L.M. Aguiar (Eds). Hinterland of Whiteness: White 
Fantasies in the Okanagan Valley, British Columbia. Vancouver: University of British 
Columbia Press. 


S.E. Barrett & C.E. James (in press). Teacher stories of teaching for social justice in a 
. marginalized community. InS. Singer & M.J. Harkins (eds). Voices from the Margins: 
Conversations about Schooling, Social Justice and Diversity 


C.E. James (2018). Black Life in the Americas: Economic resources, cultural endowment, and 
communal solidarity. In C. Hossein (ed.). The Black Social Economy in the Americas: 
Exploring Diverse Community-Based Markets. New York: Palgrave MacMillan; pp. 187 
201. 


C.E. James (20 18). Race, Racialization and Canadian Children of Immigrant Parents. In S. 
Wilson-Forsberg & A, Robinson (eds.) Immigrant Youth in Canada: Theoretical 
Approaches, Practical Issues, and Professional Perspectives. Toronto: Oxford University 
Press, p.33-48. 


James, C.E. & Samaroo, J. (20 17) Alternative Schooling and Black Students: Opportunities, 
Challenges and Limitations. InN. Bascia, E. Fine & M. Levin (eds.). Alternative 
Schooling: Canadian Stories of Democracy within Bureaucracy. New York: Palgrave 
MacMillan;.pp. 39-54 


C.E. James (20 17). The Schooling of Marginalized Students in Urban Canada: Programs, 
Curricula, and Pedagogies. In C. Reid & J. Major (eds.) Global Teaching: Southern 


.., Perspectives on Working with Diversity. New York: Palgrave Macmillan, pp. 35-57. 
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C.E. James (20 16). The alchemy of sport and the role of media in the education ofBiack youth. 
In A. Abdi & A. Ibrahim (eds.). The education of African Canadian children: Critical 
Perspectives .. Montreal/Kingston: MeGill-Queen's University Press, pp. 164 - 186. 


C.E. James (2016). Wby is the school basketball team predominantly Black? In E. Taylor, D. 
Gillbom & G. Ladson-Billings (Eds.).Foundations of Critical Race Theory in Education 
(2nd Edition). New York: Routledge; p. 63-76. [Republished from Handbook of Research 
in Social Foundations of Education, 20I 1). 


C.E. James. (20 16) Resisting marginalization: Students' conversations about life in 
university. In A. Ibrahim & E, Steinberg (Eds.).The Critical Youth Studies Reader. 
New York: Peter Lang, pp. 71-88. 


C.E. James & S. Chapman-Nyaho (2015). "And they were dancing like no tomorrow": Police 
and youth "getting to know" each other. InS. Guo & L. Wong (Eds.) Revisiting 
Multiculturalism in Canada: Theories, Policies and Debates. Rotterdam: Sense 
Publishers, pp. 221 - 238. 


L. Taylor & C.E. James (20 15). Living Up To Expectations: 1.5 and 2nd Generation Immigrant 
Students' Pursuit of University Education. In G. Man & R. Cohen (Eds.). Engendering 
Transnational Voices: Studies in Families, Work, and Identities. Waterloo, ON: Wilfrid 
Laurier University Press. Pp. 175-192 


C.E. James (2015). Preface: Immigrants and schooling in a neo-liberal context. In Touorizou 
Harve Some & Pierre W. Orelus (Eds. ). Immigration and Schooling: Redefining the 21'' 
century America. Charlotte, NC: Information Age Publishing, pp. vii-xviii. · 


C.E. James (2015). Wbo can/should do this work? The Colour of Critique. In D.E. Lund & P.R. 
Carr (Eds.) Revisiting the Great White North? Reframing Whiteness, Privilege, and 
Identity in Education, 2nd Edition, Rotterdam: Sense Publishers, ppl41-156. 


S. Teele & C.E. James (2014). Refugee students in Canadian schools: Educational issues and 
challenges. In C.A. Brewer & M. McCabe (Eds.), Immigrant and Refugee Students in 
Canada, Edmonton, AB: Brush Education Inc., pp. 147-160. 


C. E. James (20 13). Antigua and Barbuda (The presence, role and activities of the 'established' 
churches). In P. Taylor & F. Case (Eds.), Encyclopaedia of Caribbean Religions, Urbana, 
IL: The University of Illinois Press, pp. 60-67. 


C.E. James (2013). Education (The role of religion in the schooling and education of English
speaking peoples). In P. Taylor & F. Case (Eds.), Encyclopaedia of Caribbean Religions. 
Urbana, IL: The University of Illinois Press, pp. 259-270. 


A. Stienen & C.E. James (2013). Multiculturalism and democratization in Switzerland and 
Canada. In A.A. Abdi & P.R. Carr. (Eds). Educating for democratic consciousness: 
Counter-hegemonic possibilities. New York: Peter Lang Publishing, , pp. 248-261 .. 
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C.E. James, S. Teele & D. Miller (2013). The Game Plan: How The Promise of US athletic 
scholarships shapes the education of Black Canadian youth. In J. Hall (Ed.). Children's 
Human Rights and Public Schooling in the United States, New York: Sense Publisher. 
pp. 159-174 . 


C.E. James & L. Taylor (20 13). "Talk to students about what's really going on": Researching the 
experiences of marginalized youth. In T.M. Kress, C. Malott & B. Porfilio (Eds.). 
Challenging status quo retrenchment: New directions in critical qualitative research. 
Charlotte, NC: Information Age Publishing, pp. 248-261. 


C.E. James, C. C. Cullinan, A. Cruceru (2013). Internationalizing postsecondary education: 
Opportunities, Possibilities and Challenges. In A. Abdi & Y. Hebert (Eds.) Critical 
Perspectives in International Education. Rotterdam: Sense Publishers, pp. 149-164. 


C.E. James (20 12). Class, Race and Schooling in the Performance of Black Male Athleticism. In 
C. J. Greig & W.J. Martino (eds). Canadian men and Masculinities: Historical and 
Contemporary Perspectives. Toronto: Canadians Scholar' Press; pp. 176-190. 


C.E. James, D. Miller & R. Pitter (2012). Charting Jamaica's contributions to Canada's 
successes in sports. In C.E. James & A. Davis (eds.) Jamaica in the Canadian 
Experience: A Multiculturalizing Presence. Halifax: Fernwood Publishing. pp. 133-154. 


C.E. James (20 12). Troubling role models: Seeing racialization in the discourse relating to 
'corrective agents' for Black males. InK. Moffat (ed.) Troubled Masculinities: Rei 
Imagining Urban Men. Toronto: University of Toronto Press, pp. 77-92. 


D. Dippo & C.E. James (20 II). The urbanization of suburbia: Implications for inner suburban 
schools and communities. In D. Young, P.B. Wood & R. Keil (eds.), In-Between 
Infrastructure: Urban Connectivity in an Age of Vulnerability. Praxis( e) Press, pp.ll5 
129. http://onlinelibrarv.wiley.cornldoi/IO.Illlll468-2427.120J6 5/pdf 


C.E. James (20 II). Why is the school basketball team predominantly Black? And what that says 
about educators' role in 'leveling the playing field.' In Handbook of research in Social 


... Foundations of Education. New York: Routledge, pp. 450-459. 


C.E. James (20 II). Multicultural education in a color-blind society. In C.A. Grant & A. Portera 
,... (Eds). Intercultural and Multicultural Education: Enhancing Global Connectedness. 


New York: Routledge, pp. 191-21 0. 


,.. K. Gosine & C.E. James (20 I 0). Racialized students resisting: Hindrance or asset to academic 
success? In B.J. Porfilio & P.R. Carr (Eds.) Youth culture, education and resistance: 
Subverting the commercial ordering of life, pp. 41-56. Rotterdam: Sense Publishers. 
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C.E. James (201 0). Schooling and the university plans of immigrant Black students from urban 
neighborhood. In H. R. Milner (Ed.) Culture, curriculum, and identity in education. New 
York:Palgrave Macmillan, pp. 117-139. 


C.E. James (2009). Masculinity, racialization and schooling: The making of marginalized men. 
In W. Martino, W. Kehler & Marcus Weaver-Hightower (Eds.) The Problem with Boys' 
education: Beyond the Backlash. New York: Routledge, pp. 102-123. 


C.E. James (2009). "It will happen without putting in place special measures": Racially 
diversifying universities. In F. Henry & C. Tator (Eds ). Racism in the Canadian 
University. Toronto: UniversityofToronto Press, pp. 128-159. 


C.E. James (2009). Race and the sociallcultural worlds of student athletes. In M. Wallis & A. 
Fieras (Eds.) The Politics of Race in Canada. TO: Oxford University Press, pp. 181-195. 


C.E. James (2008). Immigrant parents and their educational expectations of their children: 
Struggles, contradictions and paradoxes. In B. Porfilio & C. Malott (Eds ). The 
Destructive Path ofNeoliberalism: An International Examination of Urban Education. 
Rotterdam: Sense Publishers, pp. 103 -123. 


C.E. James (2008). "Armed and dangerous"/"Known to police": Raciaiizing Suspects. (revised) 
In B. Schissel & C. Brooks (Eds.) Marginality and Condemnation: An Introduction to 
Criminology. 2"d edition. Halifax: Fernwood Publishing. 


C. E. James & R. Saul (2007). Exploring the Immigrant Factor in Urban Education. In W. T. 
Pink & G.N. Noblit (Eds). The International Handbook on Urban Education. Dordrecht, 
Neth~<rlands: Springer, pp. 841-858. 


C.E. James (2007). "Reverse racism?" Students' responses to equity programs. InT. Das Gupta 
et a!. (Eds). Race and Racialization: Essential Readings. Toronto: Canadian Scholars' 
Press, pp. 356-362. 


C.E. J.ames (2007). Negotiating School: Marginalized Students Participation in their Education 
Process. In G. Fuji Johnson & R. Enomoto (Eds.), Race, Racialization, and AntiRacism 
in Canada and Beyond. Toronto: University of Toronto Press, pp. 17-36. 


L. Taylor, C.E. James, & R. Saul. (2007). Who Belongs: Exploring Race and Racialization in 
Canada. In G.F. Johnson & R. Enomoto (Eds.), Race, Racialization and Antiracism in 
Canada and Beyond. Toronto: University of Toronto Press, pp. I 51-I 78. 


C.E. James (2007) Who can/should do this work? The Colour of Critique. In P. Carr & D. Lund 
(Eds.) The Great White North? Exploring Whiteness, Privilege and Identity in Education. 
Rotterdam: Sense Publishers, pp. I I9-I31. 
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C.E. James & B. Lloyd (2006). Differentiating the 'Other'/Disaggregating 'Black': On the 
diversity of African Canadian communities. In D, Zinga (Ed). Navigating 
Multiculturalism, Negotiating Change. Newcastle, UK: Cambridge Scholars Press . 


C.E. James (2006). Race, Ethnicity and Cultural Identity. In S.P. Hier & B.S. Bolsaria (Eds.) 
Identity and Belonging: Rethinking Race and Ethnicity in Canadian Society (reprinted 
from Seeing Ourselves). Toronto: Canadian Scholars' Press, pp. 43-55. 


C.E. James (2006). Rasifierad profilering och utbildning av rasifierade ungdomar med 
minoritetsbakgrund [Racial profiling and the schooling ofracialized minority youth]. In 
L. Sawyer & M. Kamali (Eds.) Utbildningens Dilemma: Demokratiska ideal och 
andrafierande praxis. Stockholm: Statens Offentliga Utredningar, pp. 167-187. 


C.E. James (2005). "I feel like a Trini": Narrative of a Generation-and-a-Half Canadian. In V . 
Agnew (Ed.) Diaspora, Memory and Identity: A Search for Home. Toronto: University 
of Toronto Press, pp. 230-253. 


C.E. James (2005). The Ties that Bind: Thinking Through the Praxis of Multicultural and Anti
Racism Education in Canadian Contexts. In L. Karumanchery (ed.). Engaging Equity: 
New Perspectives on Anti-Racist Education. Calgary: Detselig Enterprises Ltd, pp. 41-57 


C.E. James (2005). Constructing Aspirations: The Significance of Community in the Schooling 
Lives of Children of Immigrants. In L. Pease-Alvarez & S. Schecter (Eds.) Learning, 
Teaching and Community. Mahwah, NJ: Lawrence Erlbaum Assoc., Inc., pp. 217-233. 


C.E. James (2005). Meeting the needs of minority and immigrant students in sub/urban Toronto. 
In A. Sjorgren & I. Ramberg (Eds). Quality and Diversity in Higher Education: 
Experiences from intercultural Teacher Education. Multicultural Centre, Tumba, 
Sweden, pp, 180-195 . 


C.E. James & M. Wood (2005). Multicultural Education in Canada: Opportunities, Limitations 
and Contradictions. In C.E. James (Ed.) Possibilities and Limitations: Multicultural 
Policies and Programs in Canada. Halifax: Fernwood Publishing, pp. 93-107. 


C.E. James & B. Burnaby (2003). Immigrant Students and Schooling in Toronto, 1970-1990s . 
In P. Anisef & M. Lamphier (Eds.) The World in a City: Settlement and Integration of 
Immigrants in the Greater Toronto Area. TO: University of Toronto Press, pp. 263-315 . 


C.E. James (2003). Becoming "Insiders": Racialized Students in the Academe. In K. Brathwaite 
(Ed.) Access and Equity in the University. Toronto: Canadian Scholars' Press, 139-164 . 


C.E. James (2002). "Armed and dangerous": Racializing Suspects, Suspecting Race. In B. 
Schissel & C. Brooks (eds.) Marginality and Condemnation: An Introduction to Critical 


,.. Criminology. Halifax: Fernwood Publishing, pp. 289-307 . 
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C.E. James (2001). Multiculturalism, Diversity and Education in the Canadian Context: The 
Search for an Inclusive Pedagogy. In C. Grant & J. Lei (eds.), Global Constructions of 
Multicultural Education: Theories and Realities. Mahwah, NJ: Lawrence Erbaum 
Assoc., Inc., pp. 175-204. [Awarded the 2002 Multicultural Book Award by the National 
Association for Multicultural Education (NAME)]. 


C.E. James (2001). Diversity in the Classroom: Engagement and Resistance. In J. Newton eta!. 
(EdS). Voices from the Classroom: Reflections on Teaching and Learning in Higher 
Education. Toronto: Garamond Press Ltd., pp. 45-53. 


C.E. James (2001). Introduction: Learning from Encounters. In C.E. James & A. Shadd (Eds.), 
Talking about Identity: Encouniers in Race, Ethnicity and Language. Toronto: Between 
the Lines, pp. I-7. 


C. E. James (2001). "I've never had a Black Teacher before." In C.E. James & A. Shadd (Eds.), 
Talking about Identity: Encounters in Race, Ethnicity and Language. Toronto: Between 
the Lines, pp.150-I67. (Revised from an earlier edition in Talking about Difference). 


C.E. James (2000). Introduction -- Grappling with Differences, Identities and Diversity. In C.E. 
James (Ed). Experiencing Difference. Halifax: Fernwood Publishing, pp. I4-24. 


C.E. James (2000). "You're doing it for the students": The Question of Role Modelling. In C.E. 
James (Ed). Experiencing Difference. Halifax: Fernwood Publishing, pp. 294-3I8. 


C.E. James & C. Haig-Brown (2000). Reflecting on Differences: A Conversation. In C.E. 
James (Ed). Experiencing Difference. Halifax: Fernwood Publishing, pp. 89-98. 


C. E. James & J. Mannette (2000). Rethinking Access: The Challenge of Living with Difficult 
Knowledge. In G.S. Dei & A. Calliste (Eds.) Power, Knowledge pnd Anti-Racism 
Education: A Critical Reader. Halifax: Fernwood Publishing, pp. 73-92. 


C.E. James (1998). "Up to no good": Black on the Streets and Encountering Police. In V. 
Satzewich (Ed.) Racism and Social Inequality in Canada: Concepts, Controversies and 
Strategies of Resistance. Toronto: Thompson Education Publishing, Inc., pp.I57-176. 


C.E. James & V.R. D'Oyley (1998). Introduction: ReNisioning Black Education. In V.R. 
D'Oyley & C.E. James (Eds.), Re/Visioning: Canadian Perspectives on the Education of 
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.. 
Africans in the late 20th Century. Toronto: Captus Press, pp. xvii- xxi. .. 


C. E. James (1998). The Long Shot: Chasing the Dream through Basketball. In V.R. D'Oyley & 
C.E. James (Eds.) Re/Visioning: Canadian Perspectives on the Education of Africans in .. 
the late 20th Centwy. Toronto: Captus Press, pp. 92-103. 


C.E. James (1997). The Distorted Images of African Canadians: Impact, Implications and "" 
Responses. In C. Green (Ed.), Globalization and Survival in the Block Diosporo. 
Albany, NY: State University of New York Press, pp 307-327. 
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C.E. James (1996). Introduction: Proposing an Anti-Racism Framework for Change. In C.E. 
James (Ed.), Pe1·spectives on Racism and the Human Services Sector: A Case for Change . 
Toronto: University of Toronto Press, pp. 3-12. 


C.E. James (1996). Race, Culture and Identity. In C.E. James (Ed.) Perspectives on Racism and 
the Human Services Sector. Toronto: University of Toronto Press, pp. 15-35. 


C. E. James & K.S. Brathwaite (1996). Assessing the Educational Experiences of African 
Canadians. In K.S. Brathwaite & C.E. James (Eds.) Educating African Canadians. 
Toronto: Our Schools/Our Selves & James Lorimer Ltd., pp.!3-31. 


C.E. James (1996). The Possibilities of Play: Black Youth, Athletics and Schooling. In K.S. 
Brathwaite & C.E. James (Eds.), Educating African Canadians. Toronto: Our 
Schools/Our Selves & James Lorimer Ltd., pp. 259-283. 


C.E. James (1995). On Immigration, Multiculturalism and Employment Equity. In J.V. Rudnick 
(Ed.). Foundations: Society, Challenge and Change. Toronto: Thompson Education 
Publishing, Inc., pp. 210-226. [Reprinted from Seeing Ourselves: Exploring Race, 
Ethnicity and Culture, First Edition, 1995]. 


C.E. James (1994). Innovations, Initiatives, Strategies: Making the Education Process work for 
Black Students. In V. D'Oyley (ed.) Innovations in Black Education in Canada . 
Toronto: Umbrella Press, pp. 79-93. 


C.E. James (1993). Getting There and Staying There: Blacks' Employment Experience. In P. 
Axelrod & P. Anisef (Eds.), Transition: Schooling and Employment in Canadian 
Society. Toronto: Thompson Educational Publishing, Inc., pp. 3-20. 


Refereed Journal Articles (selected) 


K. Bilodeau-Pandolfi & C.E. James (201 7) Creating Canada: Inclusive education or different 
versions of colonial stories? Journal of Canadian Studies. Vol. 51, No.I, pp. 90-111: 


F. Henry, E. Dua, A. Kobayashi, C James, P. Li, H. Ramos, M.S. Smith, (2016). Race 
Racialization and lndigeneity in Canadian Universities Race, Ethnicity and 
Education. DOI: 10.1080/136!3324.2016.1260226 


E.A.D Cummings & C. E. James (2015). Constructivist approaches to education in Jamaica: 
Challenges, limitations and possibilities" Caribbean Journal of EducatiOIJ. Vol. 36 Nos . 


..., 1 &2, pp. 40-64. 


K. Barkaoui, S.E. Barrett; J. Samaroo, N. Dahya, S. Alidina, C.E. James (2015). Teachers' 
..., Conceptions of Student Engagement in Learning: The Case of Three Urban Schools" 


Alberta Journal of Educational Research (AJER). Vol. 61, No.I, Spring, 80-99 
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C.E. James & A. Davis (2012; published 2015).lnstructive Episodes: The shiftingpositions of 
the Jamaican diaspora in Canada. Journal of Education and Development in the 
Caribbean.Vol. 14, No. I, pp. 17-39. 


C.E. James (2015). Beyond education, brains and hard work: The aspirations and career 
trajectory of two Black young men. Alternate Routes: A Journal of Critical Social 
Research, Vol. 26, pp. 332-353. 


C.E. James & A. Davis (2014). Jamaican males' readings of masculinities and the relationship to 
violence. Caribbean Review of Gender Studies, Issue 8, December, pp. 79 - 112. 


S. Giwa, C.E. James, U. Anucha & K. Schwartz (20 14) Community policing -A shared 
Responsibility: A voice-centered relational method analysis of a police/youth-of-color 
dialogue." Journal ofEthnicity in Criminal Justice, 12:218-245. 
http://www.tandfonline.com/action/showCitFonnats?doi= 1 0.1 080/15377938.2013.837856 


S.R. Schecter, I. G. Parejo, T. Ambadiang, & C.E. James (2014). Schooling speakers of the 
societal language: Language variation, policy-making in Madrid and Toronto. Language 
Policy. Vol. 13, No.2, pp. 121-144. 


S. Schroeter & C.E. James (2014). "We're here because we're Black": The schooling 
experiences of French-speaking African-Canadian students with refugee backgrounds. 
Race, Ethnicity and Education. (online, March 20). 
http://www .tandfonline.com/doi/pdf/1 0.1080/13613324.2014.885419 


C.E. James (2012/2013). Strategies of Engagement: How racialized faculty negotiate the 
university system. Canadian Ethnic Studies Journal, Vol. 44, No.2, 133-152. 


S. Chapman-Nyaho, C.E. James, D. Kwan-Lafond (2011-2012/2013). "We expect much of 
you": Enlisting youth in the policing of marginalized communities. Canadian Ethnic 
Studies, Vols. 43-44, No.3-!), pp. 81-98. 


C.E. James (2012). Students at risk: Stereotyping and the schooling of Black boys. Urban 
Education. Vol. 47, No.2, pp. 464-494. 


C. E. James, L. Marin & S. Kassam (2011). Looking through the cinematic mirror: Film as an 
educational tool. The Review. of Education, Pedagogy and Cultural Studies, Vol. 33, Issue 
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4, 285-305. (Special Issue) ""' 


J.S. Simpson C.E. James & J. Mack (2011). Multiculturalism, colonialism and racialization: 
Conceptual staring points. The Review of Education, Pedagogy andCultural Studies, Vol. "" 
33, Issue 4, 285-305. (Special Issue) 


S. Barrett, D. Ford & C. James (20 I 0). Beyond the lone hero: Providing supports for new ""' 
teachers in high needs schools. In High-needs Schools: Preparing teachers for today 's i 
world. Bank Street College of Education, Occasional Papers, #25, pp. 67-80. 
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C.E. James (20 I 0) "I really wasn't ready": Expectation and dilemmas of a university student in 
an access program, Journal of Critical Race Inquby. Vol. I, No. I, 49-89. 
www.criticalraceinguiry.com 


C. E. James (2009). Media accounts of the integration and settlement of 'island' immigrants in 
Anglophone Caribbean States. Journal of Eastern Caribbean Studies, V. 34, N.l, 41-69. 


C.E. James. (2009). Working "harder" to attain their immigrant dreams: Context, strategies and 
consequences. Wadabagie: Journal of the Caribbean and its Diaspora, Vol. 12, No. I, 
pp.92-108 


C. E. James & L. Taylor (2008). "Education will get you to the station": Marginalized students' 
experiences and perceptions of merit in accessing university. Canadian Journal of 
Education, Vol. 31, No.3, pp. 567-590 


C. E. James & L. Taylor (2008). 'Beating the odds' and making their way in university: The 
case of three females of immigrant parents. Interchange: A Quarterly Review of 
Education, Vol.39, No.2, pp. 221-244. 


R. Saul & C.E. James (2006). "Framing possibilities: representations of black student athletes in 
Toronto media." Canadian and International Education, Vol. 35, No. I, pp. 63-79. 


C.E. James (2004). Urban Education: An approach to community-based education . 
Intercultural Education, Vol. 15, No. I, March, pp.l5-32. 


C.E. James (2003). Schooling, basketball and U.S. scholarship aspirations of Canadian student 
athletes. Race, Ethnicity and Education. Vol. 6, No.2, July, pp.123-144. 


C. E. James (2002). "You can't understand me": Negotiating teacher-student relationships in 
urban schools. Contact (Special Journal Edition of the Association of Teachers of 
English as a Second Language of Ontario). Vol. 28, No.2, pp. 8-20 . 


C.E. James (2002). Achieving Desire: Narrative of a Black Male Teacher. International Journal 
of Qualitative Studies in Education. Vol. 15, No. 2, pp. 171-186. 


C.E. James (2001). Making Teaching Relevant: Toward an understanding of students' 
experiences in a culturally 'different' Sweden. Pedagogy, Culture and Society, Vol. 9, 


""' No. 3, pp. 407-426. 


C.E. James & C. Haig-Brown (2001). "Returning the Dues":. Community and the Personal in a 
,.., University/School Partnership. Urban Education. Vol. 36, No. 2, pp. 226-255. 


,.., 


C.E. James & S. Schecter (2000). Mainstreaming and Marginalization: Two National Strategies 
in the Circumscription of Difference." Pedagogy, Culture and Society. V. 8, N. I, 23-41. 
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C.E. James, D. Plaza & C. Jansen (1999).lssues of Race in Employment Experiences of 
Caribbean Women in Toronto. Canadian Women's Studies Journal. Vol. 19, No.3, Fall, 
pp. 129-133. 


C.E. James (1999). "Them foreigners taking over": Caribbean Discourses on Immigrants -The 
Case of Antigua." Wadabagie: Journal of the Caribbean and its Diaspora. Vol. 2, No. I, 
Winter/Spring, pp.145-189. 


C.E. James (1998). Cultural Interpreters, Service Providers and Accessible Social Services: An 
Exploration of the Complex, Problematic and Ethical Issues and Questions." Canadian 
Journal of Community Mental Health. Vol. 17, No.2, Fall, pp. 51-66. 


C.E. James (1997). "Surviving the Teacher Education Process: Contradictory Tensions in the 
Experience of African Canadians in Higher Education." Canadian Journal of Education. 
Vol. 22, No.2. Spring, pp. 158-174. 


C.E. James (1995). "Reverse Racism': Students' Response to Equity Programs." Journal of 
. Professional Studies. Vol. 3, Issue I, Fall/Winter, pp. 48-54. 


C.E. James (1995). "Negotiating School through Sports: African Canadian Youth Strive for 
Academic Success." Avante (Journal of the Council of University Professors and 
Researchers, Canadian Association for Health, Physical Education, Recreation & Dance). 
Vol. 1, No. 1, pp. 20-36. 


C.E. James (1995). "Multicultural and Anti-Racism Education in Canada." Race, Gender & 
Class: An Interdisciplinary & Multicultural Journal. Vol. 2, No.3, pp. 31-48. 


C.E. James (1994). "The Paradox of Power and Privilege: Race, Gender and Occupational 
Position." Canadian Woman Studies Journal. Vol. 14, No 2, Spring, pp. 47-51. 


Book Reviews in Refereed Journals (Invited) 


C.E. James (2014). Review of: Youth Education, and Marginalization: Local and Global 
expressions. K. Tilleczek & B. Ferguson, eds. (2013). In Education Canada, Vol. 54, No. 
4, p. 52. htto://www.cea-ace.ca/education-canada/artic1e/youth-education-and-marginalitv-loca! 
and-global-experssions-edited-kate-ti 


C.E. James (2013). Review of: Race on Trial: Black Defendants in Ontario's Criminal Courts, 
1858-1958, by Barrington Walker 2010. In Canadian Ethnic Studies, Vol. 45, Nos 1-2, 
pp. 279-282. 


C.E. James (2008). Review of: Teaching International Students: Improving learningfor all, by 
J. Carroll & J. Ryan (eds.) 2005. In Canadian Journal of Higher Education. Vol. 28, No. 
I, pp. 126 - 129. (Invited). 
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C.E. James (1999). Review of: Opening the Classroom Do.or: Teacher, Researcher, Learner by 
John Loughran & Jeff Northfield, 1996. In Journal of Professional Studies. Vol. 7, Issue 
I, December, pp. 56-59. (Invited). 


C.E. James (1994). Review of: Nurturing Young Black Males: Challenges to Agencies, 
.Programs, and Social Policy edited by Ronald B. Mincy, 1994. Canadian Journal of 
Urban Research. Vol. 4, No. I, pp. 164~165. (Invited). 


Non-Refereed Journai!Magazine/Blog Articles (a selection): 


C.E. James, K. Robson & K. Gallagher-MacKay (2017). Universities have a serious data gap on 
race: How can we tell if there's a problem if we don't measure it? University 
Affairs/ Affaires Universitaires, May 19. 
http://www.universityaffairs.ca/opinion/in-my-opinion/universities-serious-data-gap-race/ 


C.E. James (2017). "Singled out": Being Black in the suburbs. Canadian Diversity: Racial 
profiling and Human Rights. Ontario Human Rights Commission Vol4; No. I, pp.17-19. 


C. E. James (20 16) How might the long form census help universities become really diverse and 
inclusive Bulletin of the Academy of Social Sciences//Bulletin de l'Academie des sciences 
sociales, Royal Society of Canada (RSC). January. httns://rsc-src.ca/en/about-us/our 
academies/academy-social-sciences/december-20 IS# James 


C.E. James (2013). Equity, Social Justice, and the Inclusive Classroom. ETFO Voice. Vol.l6, 
No.2, Winter, pp. 38-39. Originally published online: 
(2012). #10. Research for Teachers- Part ofETFO series related to teaching in 
elementary schools"). 
httn://www.etfo.ca/Resources/ForTeachers/Documents/Research%20for"/o20Teachers%2 
0-%20Number%20 I 0%20-
%20Equity,%20Social%20Justice.%20and%20the%20Inclusive%20Classroom.pdf 


C.E. James (2012). Making it, but still working twice as hard to get half as far. Canadian 
Diversity. (Winter). Vol. 9, No. I, pp. 44-47. 


D. Este, W. Thomas Bernard, C.E. James & A. Benjamin (2012). African Canadians: 
Employment and racism in the workplace. Canadian Diversity. (Winter). Vol. 9, No. I, 
pp. 40 - 43. http://www.acs-aec.ca/en/publications/canadian-diversity/best practices-in 
countering-racism-in-the-workplace/buy-now/ 


C.E. James (2011). Isn't it about time we admit that race matters? Education Canada, CEA Blog, 
December 2. http://www.cea-ace.ca/blog/carl james/2011/12/5/isn%E2%80%99t-it-about 
time-we-admit-race-matters 
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C.E. James (2011). Welcoming 'visible minorities': Paradoxes of equity in Canadian 
universities. Canadian Social Justice Blog, (Reprint from FedCan Blog) 


C.E. James {2011). Welcoming 'visible minorities': Paradoxes of equity in Canadian 
universities. CAPDHHE Newsletter (Canadian Association for the Prevention of 
Discrimination & Harassment in Higher Education, Spring.(Reprint FedCan Blog) 


C.E. James (2011). Canada: Paradoxes of 'visible minorities' in job ads. University World News, 
Issue 171, June, pp. 1-4. (Reprinted version of FedCan Blog). 
http://www.universitvworldnews.com/article.pho?story= 20 II 0513185935312 


C.E. James (2011). Welcoming 'visible minorities': Paradoxes of equity in Canadian 
universities, pp.l-5, April. Equity Matters, FedCan B/og. 
http:/lblog.fedcan.ca/2011/04/29/ 


C.E. James & L. Taylor(2010). The making of at risk students: How youth see teachers 
thwarting their education. In C. C. Smith (ed.). Anti-racism in Education: Missing in 
Action. Our Schools/Our Selves, Vol. 19, No.3. Ottawa: Canadian Centre for Policy 
Alternatives (CCPA). 


C.E. James (2009). Multiculturalism in a colour-blind society and the education of Black 
students. Canada Watch- Robarts Center for Canadian Studies, York University, pp.26 
27. htto://robarts.info.yorku.ca/files/20 12/03/CW 2009 Multiculturalism.pdf 


C.E. James (2007). Les Canadiens d'origine caribeenne a Toronto: Analyse des freins au reve 
migratoire. (Caribbean-Canadians in Toronto: An examination of the obstacles to their 
migration dreams). Dynamiques migratories de Ia Carai"be, Geode Caraibe -publication 
ofL'Universite de Ia Guyane et des Antilles, Martinique, pp. 158-168. (Invited). 


C.E. James (2006). GUEST EDITOR, Directions: Research and Policy on Eliminating Racism. (Journal 
of the Canadian Race Relations Foundation) with Editorial Comment - "Towards Anti-Racism 
Policies: Making the Case for Social Justice". Vol. 3, No 2, pp. 4-8. 


B. Lloyd & C.E. James (2006). Sampling the Other: Representing the Diversity of a 
Population. Directions: Research & Policy on Eliminating Racism. V. 3, N. 2, pp. 79-88. 


C.E. James (2004). Stereotyping and its consequence for racial minority youth. Canadian 
Diversity/Diversite Canadienne. Vol. 3:3, Fall, pp. 40-42. 


C.E. James (2004). Assimilation to Accommodation: Immigrants and the changing patterns of 
schooling. Education Canada. Vol. 44, No. 4, Fall, pp. 43-45. 


C.E. James (2003). It can't just be sports! Instituting equitable opportunities in education for 
student athletes. Orbit- Anti-Racism Practices and Inclusive Schooling. Vol. 33, No.3, 
pp. 33-35. 
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C.E. James (2002). Rattvisan kan se olika ut (Meeting the needs of immigrant students). I & M: 
Invandrare & Minorieteter. Fittja gard, Vardshusvagen, Norsborg, Sweden. December 
6, pp. 16-20. (Invited paper). 


C.E. James (2002). Reading Students/Reading Teachers: Confronting the challenges of teaching 
in a diverse setting. Contact (Newsletter of the Association of Teachers of English as a 
Second Language of Ontario), Vol. 28, No.3, pp. I, 3-9 (Summer). 


C.E. James (2001). Dialogue and Resistance in the Classroom. CORE (York's Newsletter on 
University Teaching), York University, Toronto. Vol. II, No. I, pp. 3-5. 


C.E. James & B. Spowe (2000). Multicultural Education in Canada & Sweden: A Conversation. 
Multiethnica. Centre for Multiethnic Studies, Uppsala University, Sweden. Nr. 26-27, 
Juli, pp. 8-13. 


C. E. James (2000). Cultural Interpreters: An Exploration of their Complex, Contradictory and 
Enigmatic Roles. Multiculturalism!Interculturalisme. Vol. XVIII, No.2, pp. 19-25. 


C.E. James (1996). What are students saying about Black Studies courses in high school 
Our Schools/Our Selves. Vol. 7, No.4 (#47), May/June, pp. 130-145. 


C.E. James (1994). "'I don't want to talk about it': Silencing Students in Today's Classrooms." 
Orbit- Anti-Racist Education: Working Across Differences. Vol. 25, No.2. pp. 26-29 .. 


Published Conference Papers 


C. Haig-Brown with C.E. James (2004). Supporting Respectful Relations: Community school 
interface and youth 'at risk.' In J. Phillips & B. Kidd (Eds). From Enforcement and 
Prevention to Civic Engagement: Research Colloquium on Community Safety. Centre of 
Criminology. University ofToronto, pp. 216-234. 


P. Anisef, R. Sweet, Z. Lin & C. James (2001). Higher Education and Labour Market Outcomes 
for Non-traditional Students in Canada: The Case of Racial Minorities and Immigrants. 
In HG Schuetze (ed.) 'And the Walls Came Tumbling Down' -Higher Education and 
Non-Traditional Students, pp.J91-206. Papers from the International Symposium on 
Non-Traditional Learners in Higher Education, August 16-17, 1999. Vancouver: Centre 
for Policy Studies in Higher Education and Training, University of British Columbia. 


C.E. James (1981). "Working with Immigrant Black Youths in Toronto." Conference Report 
Working with Families: Innovative Strategies in a Multicultural Context. Toronto: The 
Multicultural Workers Network, Social Work Department, University of Toronto. 


Published Research Reports 
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C.E. James, T. Turner, S. Teele & R. George -. Towards Race Equity in Education: The 
schooling of Black students in the GTA. The Jean Augustine Chair In Education, 
Community & Diaspora, Faculty of Education, York University (April, 20 17) 
http://edu.yorku.ca/files/20 17 /04fr owards-Race-Equity-in-Education-April-20 17 .pdf 


C. E. James & T. Turner (2014, November) Fighting an Uphill battle: Report on the 
Consultations into the Well-Being of Black Youth in Peel Region. Tana Turner 
Consulting, FACES of Peel Collaborative, Peel Social Planning Council. 


C.E. James (2005). Race, sport and schooling. Policy Matters. A publication of the Centre for 
Excellence in Research on Immigration and settlement. (CERIS) 


B. Burnaby, C. James & S. Regier (2000). Education for the Accommodation of Diversity related 
to Immigration in the Greater Toronto Area from the 1960s to the 1990s. Working 
Paper. Centre of Excellence in Research on Immigrant Settlement (CERIS). Metropolis 
Project Working Paper Series. 


W. Boxhill, C. James & C. Mulder(l997, February). Social and Historical Context of Blacks in 
Canada. In Diversity, Mobility & Change: The Dynamics of Black Communities in 
Canada. Montreal: Consortium for Ethnicity & Strategic Social Planning, McGill Univ. 


C.E. James & H. Mohammed (1992, January). "A Study of Children in Childcare Centres: 
Perceptions of Race and Race Related Issues." Research Report. In Toward a New 
Response: Race Relations in Childcare Programs. Conference Report prepared for the 
Children's Services and Multicultural & Race Relations Divisions, Municipality of 
Metropolitan Toronto. 


C.E. James (1989). Reflection on Youth and Race in Canada. In Visible Minority Youth. Project 
Report. Child, Youth and Family Policy Research Centre. Prepared for the Ministry of 
Citizenship, Appendix pp. 1-8. 


C.E. James (1985, Fall). Foreign Students Access to the Canadian Post-Secondary Education 
System, pp. 38-44; and Accessibility to Post-Secondary Education in Ontario, pp. 72-118. 
In P. Anisef et a!. Accessibility Ia Higher Education in Canada. Ottawa: Department of 
Secretary of State. 


P. Anisef, N. Okihiro & C. James (1982). The Pursuit of Equality: Evaluating and Monitoring 
Accessibility to Post-Secondary Education in Ontario. Toronto: Ministry of Education & 
Ministry of Colleges and Universities. 


Educational Resources (selected) 


Resource- Voices of Diversity/equity: Transforming University Curriculum. Video clips as 
catalysts for discussion. Faculty of Environmental Studies & the Centre for the Support 
of Teaching, York University, 2002-2003. 
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The Coalition for the Advancement of Aboriginal Studies (CAAS). (2002). Learning About 
Walking in Beauty: Placing Aboriginal Perspectives in Canadian Classrooms. Canadian 
Race Relations Foundations, November. [Member of the writing team] 


C. E. James ( 1997). "Welcome to Sweden": New teachers' introductions to themselves and their 
Country. Uppsala, Sweden: Dept. of Teacher Training, Uppsala University. (20 pp.) 


C.E. James (1993). A Literature Review and Search for Strategies: Career Equity for Youth. In 
Kit -- "Career Equity for Youth: Career Counselling with Diverse Populations." Toronto: 
Guidance Centre, The Ontario Institute for Studies in Education, (97pp ). 


C.E. James (1989). Seeing Ourselves: Exploring Race, Ethnicity and Cull!lre. Oakville, ON: 
Instructional Resources Dept., Sheridan College, (155pp). (Became a book). 


Webcast, Videos 


Video Interview- UBC Website & Y ouTube re: Department of Language and Literacy 
Education, Faculty of Education, University of British Columbia. Interviewed by Prof. A. Henry. 
February 8, 2013. http://educ.ubc.ca/dr-carl-e-james-video-interview/; 
Direct link to video: htto://www.youtube.com/watch?v=3-Ta15I6cFI 


Making It, National Film Board (NFB), one of Citizenshift series of short videos: "Work for All" 
project. Adopted from my book. Fall, 2006.- httos://www.nfb.ca/film/making it 


Guest on Webcast for teachers, "Successful practices in the education of Black students" put on 
by the Literacy and Numeracy Secretariat, Ministry of Education, Curriculum Services Canada, 
WindowsMedia.com, February 23, 2005. - http://curriculum.org/secretariatlvideofeed.html, 


Resource "expert" for Video presentation to accompany course: Immigrant Communities. A 
project of the Educational Media Partnership on Immigration and Refugee Issues for Computer 
Assisted Learning (EMPIRICAL). Sponsored by Citizenship and Immigration Canada & the 
Centre of Excellence in Research on Immigrant Settlement. November, 2001. 


Discussant in "Multicultural Access to City Services -- "A Shared Vision. " ( 1989). Multicultural 
Access Programme, City of Toronto. A 30 minute video about city services and programmes; 
and discussion of the importance of initiatives that would respond to the diversity of the city's 
population. 


Cross Cultural Awareness (Winter, 1988)- A 5 part training video for police officers, developed 
from workshops conducted with officers. Training Unit, Halton Regional Police, Halton, ON . 


UNPUBLISHED PROFESSIONAL REPORTS 


Reports: 
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D. Quan with C.E. James (2017). Unlocking student potentia/through data. Report 
submitted to Ministry of Education, Ontario Government. 
http://news.yorku.ca/files/Feasibility-Study-Unlocking-Student-Potential-through-Data
F!NAL-REPORT-Feb-2017.pdf 


C. E. James, P. Howard, J. Samaroo, R. Brown & G. Parekh (2015, November). Africentric 
Alternative School Research Project; Year 3· (2013-2014 Report. York Centre for 
Education & Community (YCEC) & Toronto District School Board (TDSB) Research & 
Information Services. 


C.E. James, S. Barrett, K. Barkaoui, D. Dippo, D. Ford & L. Gormley (2014). School and 
Community Engaged Education (S.C.E.E.) Final Report. York Centre for Education & 
Community (YCEC), Faculty of Education, York University & Toronto District School 
Board, Toronto 


L. McCready, C. James, R. San Vicente. R. Nicholls, R. Peart, & 0. Strohschein (2014, April). 
School Community Programs for Vulnerable Boys, Centre for Urban Schooling, O!SE, & 
York Centre for Education & Community (YCEC). Research Briefs, Issue 2. 
http://cus.oise.utoronto.ca/UserFiles/File/CUS-4-mccready-research brief.pdf 


L. McCready, C. James, V. Chavannes, N. Foster, Y. Tewelde, A. Kellen, B. Hay, & C. Eugene 
(2014). Gathering Our Voices: The lived experiences of Black fathers in the City of 
Toronto. Black Daddies Club, Centre for Urban Schooling OISE, & York Centre for 
Education & Community, York, Toronto. 
http://cus.oise.utoronto.ca/UserFiles/File/Gathering Our Voices - BDC Research Project.pdf 


· C.E. James, S. Chapman Nyaho & A. Kwan-Lafond (2011). Assessing the effectiveness of the 
Toronto Police Services Board's Youth Initiatives. Submitted to the TPSB .. 


C.E. James (2000, February). Teachers' Experiences and Perceptions of the Issues Facing 
Students. Report of Workshop conducted with Brookview Middle School Teachers. 
Toronto District School Board. 


Z. Akande, C.E. James el al (1994, November). EffectiVe Schooling for Racial Minority 
Students: A Working Paper. A Submission to the Asst. Deputy Minister, Anti-Racism, 
Access & Equity, Ministry of Education, Ontario. 


C.E. James, A. Mukheljee, G. Posen, B. Thomas & A. Minors (1992, March). Anti-Racist Train
the-Trainer Programs: A Model. (Doris Marshall Institute and Minors & Associates) for 
The Ontario Anti-Racism Secretariat, Ministry of Citizenship. 


C.E. James (1991, May). Addressing the Needs and Issues of Black MTHA Residents: A 
Consultation Report. Prepared for Metropolitan Toronto Housing Authority (MTHA) 
Board of Directors, Toronto. 


C.E. James (1985). Programming/or Youth in Multicultural, Multiracial Sellings: The Role of 
Community Centres. Research Report. TO: Multiculturalism Branch, Secretary of State. 


20 


1"1 


1"1 


... 


... 


r 


r 
r 
r 
... 
I 


... 
,... 


,... 


,... 


,... 


r 
' 







.... 


.... 


... 


.... 


""' 


.... 


.... 


.... 


.... 


.... 


... 


P. Anisef, M.A. Bertrand, U. Hortian, & C. James (1985). Accessibility to postsecondaiJ' 
education in Canada: A Review of the Literature. Ottawa: Secretary of State. 


Conference Papers/Presentations: 


C.E. James (20 15, June) The Future of Canadian Multiculturalism: Sociologicallyspeaking. 
Planned, presented and moderated panel at the Canadian Sociological Association (CSA) 
Annual Conference at Congress, University of Ottawa. 


D. Kwan-Lafond & C.E. James (2015, June). 'If everything is ok, why would I go to your 
school?' Rethinking first generation parents' involvement in a suburban area school. 
Paper presented at Canadian Sociological Association (CSA) Annual Conference at 
Congress, University of Ottawa, Ottawa . 


C.E. James (2015, May). Racing research/researching race: Examining the biases against 
conducting social science studies on race. Panel Presentation at the 28'h Annual National 
Conference on Race & Ethnicity in American Higher Education (NCORE), Washington 
DC, U.S.A. 


C.E. James (20 15, May). Black leadership and White logic: Paradoxes, contradictions and 
conflicts. Paper presented at the Black Canadian Studies Association Conference; 
"Community, Empowerment and Leadership in Black Canada." Dalhousie University, 
Halifax, Nova Scotia. 


C.E. James & A. Davis (May, 20 15) Instructive Episodes: The Shifting Positions of the Jamaican 
Diaspora in Canada. Paper presented at "Contesting Canada" Conference, Canadian 
Studies, Trent University, Peterborough, Ontario . 


C.E. James (2015, April). 'Someone like me would never be hired these days': Roles and 
responsibilities of racialized faculty in the academy. Paper presented at the British 
Sociological Association: "Society in Transition: Progression or Regression," 
Glasgow Caledonian University, Glasgow, Scotland. 


C.E. James (20 14, October). The alchemy of sport and the role of media in the education of 
Black youth. Paper presented at the 14ih Annual Critical Race & Anticolonial Studies 
Conference -by Researchers & Academics of Colour for Equity (RACE) University of 
Alberta & Athabasca University, Edmonton. 


C.E. James (20 14, May). Racing research/researching race: Examining the dynamics of 
conducting and reporting social science studies on race. Panel Presentation at the 27'h 
Annual National Conference on Race & Ethnicity in American Higher Education 
(NCORE), Indianapolis, U.S.A . 


C. E. James (20 14, March). The aspirations and career trajectory of two Black Canadian young 
men. Paper presented at the 161


h National Conference of Metropolis, Ottawa. 
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S. Chapman-Nyaho, L. Galen, R. Rehal, D. Kwan-Lafond & C.E. James (2014, February). "If 
everything is ok, why would I go to your school?": Understanding parental engagement 
in a diverse suburban school. Workshop presentation at the 2014 Ontario Education 
Research Symposium, Toronto. 


L. McCready & C.E. James (2014, February). School Community Programs for vulnerable boys. 
Workshop presentation at the 2014 Ontario Education Research Symposium, Toronto. 


C.E. James (20 14, February). Jamaican males' readings of masculinities and theirrelationship to 
violence. Paper present at Congress on "El significado de lanegritude/El significado de 
ser negro/The Meaning of Blackness/Significance of Being Black." Universidad de Costa 
Rica, San Pedro, Costa Rica. 


C.E. James (20 13, June). "The Jamaicans are here and working": Kelowna-Canadians' 
responses to the presence of Jamaicans in their community. Paper presented at the38'h 
Annual Conference of the Caribbean Studies Assoc., Georgetown, Grenada. 


P. Howard, C.E. James, J. Samaroo & S. Teele (2013, May). The Africentric Alternative School 
in the TDSB: Ambivalence, Paradoxes, and Challenges. Paper presented atthe Black 
Studies Association Conference, Brock University, St. Catharine. 


C.E. James (2013, April). Critical Participants: Racializedfaculty members in university. Paper 
presented at the 3nl Biennial Conference on Race, Manmouth University, New Jersey. 


C. E. James (2013, March). Parental expectations, suburban life, and second generation 
Canadian students. Paper presented at the 151h National Conference of Metropolis, 
Ottawa. (Part of a panel with Grad Students/RAs) 


C.E. James & S. Chapman-Nyaho (2012, November). "Your choices are lawyer, doctor, 
engineer": Parental expectations, suburban life, and second-generation Canadian 
students. Paper presented at the Association of Canadian Studies & Society for Canadian 
Ethnic Studies Association Conference, Niagara-n-the-Lake. 


H. Ramos & C.E. James (2012, November). Who writes race and does it matter? Paper 
presented at the Association of Canadian Studies & Society for Canadian Ethnic Studies 
Association Conference, Niagara-n-the-Lake, Ontario. 


C.E. James (20 12, June). How racialized faculty negotiate the university system. Paper presented 
· at the Canadian Sociological Association Annual Meeting, Congress 2012, Wilfrid 


Laurier University, Kitchener, Ontario. 


C.E. James (20 11, October). Strategies of engagement: Racializedfacul1y members negotiation 
of the university. Paper presented at the Association of Canadian Studies & Society for 
Canadian Ethnic Studies Association Conference, Ottawa. 
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S. Chapman Nyaho, C.E. James & D. Lafond (2011, September); Getting to "know" police: 
Youth's perceptions and experiences with police through summer employment. Paper 
presented at the Association of Canadian Studies & Society for Canadian Ethnic Studies 
Conference, Ottawa . 


F. Henry, C. Tator & C.E. James (2011, June). Race, Racialization, and the University. Paper 
presented at the Canadian Sociological Association Annual Meeting, Congress 20 11, 
Fredericton, University of New Brunswick 


F. Henry & C. James (20 I 0, November). Racialization and the university. Paper presented at the 
· Canadian Ethnic Studies Association Conference, Toronto. 


C.E. James (2009, September) Multiculturalism in a colour-blind society and the education of 
Black students. Paper presented at the Robarts Centre for Canadian Studies Conference: 
Multiculturalism and its Discontents, September 24-25. 


C.E. James (2009, May). "You know why you were hired, don'tyou?" The challenges in 
meeting the expectations of university appointment. Paper on panel: A More Equitable 
and Inclusive Academy? Rhetoric and Reality" Canadian Federation for the Humanities 
and Social Sciences. Congress, Carlton University, Ottawa. 


C.E. James ( 2008, November). Getting appointed: An exploration of how policies and practices 
in University affect diversity among faculty members. Eighth annual R.A.C.E. 
Conference. Toronto: Ryerson University 


C.E. James (2008, October). The argument (with reservations) for an Afrocentric school. Paper 
presented at the Annual Conference of Association for Canadian Studies, Quebec City. 


C.E. James (2008, June). Naming and exposing racialized privilege in Canada: A structural 
perspective response. Response to papers essays presented at the 36th Annual Conference 
of the Canadian Society for the Study of Education (CSSE),University of British 
Columbia, Vancouver. 


C.E. James & L. Taylor (2008, June). "You 'vejust got to believe in yourself": Students' 
conversations about their marginalization in university. Paper presented at the 36'h 
Annual Conference of the Canadian Society for the Study of Education (CSSE), 
University of British Columbia, Vancouver . 


C.E. James (2007, September). Colouring universities: Faculty of colour accessing universities. 
Paper presented at the Canadian Ethnic Studies Association !91


h Biennial Conference. 
Winnipeg . 


C.E. James (2007, May). Life in the Suburbs: The consequences of'social mobility' for 
Caribbean immigrants. Paper presented at the 32"d Annual Conference of the Caribbean 
Studies Association. Bahia, Brazil 
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C.E. James (2007, April). The Education of African Canadians: Toward a community 
participatory approach to meeting their needs. Paper presented at The American 
Educational Research Association, Annual Meeting, Chicago, USA. 


C.E. James (2006, June). "/feel/ike a Trini": Narrative of a generation-and-a-half Canadian. 
Paper presented at 31" Annual Conference of the Caribbean Studies Association. Port of 
Spain, Trinidad. 


C.E. James & L. Taylor (2006, May). "Education will get you to the station": Marginalized 
students experiences and perceptions of merit in accessing university. Paper presented at 
the 34th Annual Conference of the Canadian Society for the Study of Education (CSSE), 
York University, Toronto. 


C.E. James & R. Saul (2006, May). Masculinity and the schooling of "at risk" students. Paper 
presented at the 34th Annual Conference of the Canadian Society for the Study of 
Education (CSSE), York University, Toronto. 


C.E. James (2005, June). The Myth of Merit: Examining generational differences in the 
education of Black Canadians. Paper presented at conference, Multicultural Days: An 
International Perspective. Brock University, St. Catharine, Ontario. 


C.E. James (2005, June). Caribbean-Canadians in Toronto: An examination of the obstacles to 
· their migration dreams. Paper presented at 30th Annual Conference of the Caribbean 


Studies Association. Santo Domingo,. The Dominican Republic. 


C.E. James & R. Saul (2005, May). Why is the school basketball team predominantly Black? · 
Understanding Race, Sport and Schooling. The 33'd Annual Conference of the Canadian 
Society for the Study of Education (CSSE), University of Western Ontario, London. 


C.E. James & L. Taylor (2004, November). University Experiences, Immigrant Ambitions: The 
Case of Three Female Students. Paper presented at Conference -Shared Learning and 
Dialogue: Educating for Human Rights and Global. Edmonton, Alberta. 


C.E. James (2004, October). "]really wasn't ready": Postsecondary education opportunities, 
promises and limitations. Paper presented at Bridging the Solitude Colloquium. York 
University, Toronto. 


C.E. James (2004, June). On. the right track? Sport, race and schooling of Caribbean-Canadian 
students. Paper presented at 29th Annual Conference of the Caribbean Studies 
Association. Basseterre, St. Kitts. 


C. E. James (2004, June). The presence, role and activities of the 'established' churches in 
Antigua and Barbuda. Paper to be presented at 29th Annual Conference of the Caribbean 
Studies Association. Basseterre, St. Kitts. 
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C.E. James & L. Taylor (2003, October). Negotiating University through a 'scholarship' 
program: The experiences of four first year university students. Presented at the 
International Society for Educational Biography Conference, Metropolitan Hotel, 
Toronto. 


C.E. James & L. Taylor (2003, September). 'Managing university life': The Experiences of First 
Year Students of Immigrant Backgrounds. Paper presented at the Work and Learning 
Network (WLN) Conference: "The Changing Face of Work & Learning." The University 
of Alberta, Edmonton. 


C.E. James (2003, May). "You have to work twice as hard": Second generation Canadian 
students responses to their parents admonition and why. Paper presented at the 28th 
Annual Conference of the Caribbean Studies Association. Belize City, Belize. 


C.E. James (2003, March). The absent presence of marginalized students in today 's university 
classes. Paper presented at the Excellence through Equity conference University of 
Toronto. 


C.E. James (2002, May). Living with Difference: Caribbeans in Toronto. Paper presented at the 
27th Annual Conference of the Caribbean Studies Association, Nassau, Bahamas . 


C.E. James (2002, May). Policing race, racing suspects: Black "Jamaican" bodies in Toronto. 
Paper presented at the 27th Annual Conference of the Caribbean Studies Association, 
Nassau, Bahamas. 


C.E. James (200 I, November). Constructing Aspirations: The Significance of Community, Class 
and Race in the Lives of Children of Immigrants. Paper presented at the Sixth 
International Metropolis Conference, Rotterdam, The Netherlands. 


C. E. James (2001, June). Theorizing the Experiences of Second-Generation Caribbean
Canadians. Paper presented at the 26th Annual Conference of the Caribbean Studies 
Association, Maho Hotel, St. Maarten. 


C.E. James (2001, May). Roots of Identity, Routes to Knowing: Explorations in race, ethnicily 
and teaching. Paper presented at the 29th Annual Conference of the Canadian Society 
for the Study of Education (CSSE), The Congress of Social Sciences and Humanities, 
Laval University, Quebec City . 


C.E. James (2001, February). The Policing of Cultural Difference: The "Jamaicanization" of 
Crime in Toronto. Paper presented at the 2nd International Conference on Crime and 
Criminal Justice in the Caribbean. The University of the West Indies, Kingston, Jamaica. 


C.E. James (2001, January). After class ends: Taking up diversity issues thru computer 
conferencing. Paper presented at the session: "Teaching Diversity with Technology: The 
Globalization of Higher Education" at the 87'h Annual Conference of the Association of 
American Colleges and Universities. New Orleans, U.S.A. 
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C.E. James (2001, January). School, Community, University Partnership as Equity Initiatives: 
The York/Westview Experience. Paper presented at the 14'h International Congress for 
School Effectiveness and Improvement (ICSEI). Toronto. 


C.E. James (2001, January). Teaching about Diversity in a Swedish Multicultural Programme. 
Paper presented at the 14'h International Congress for School Effectiveness and 
Improvement (ICSEI). Toronto. 


C.E. James (2000, October). Experiencing University: The Paradox of "Access" to University 
for Racia/ized Students. Transitional Year Programme (TYP) 30th Anniversary 
Conference -"Access and Equity in University Education: Lessons from TYP and Other 
Programmes." University of Toronto. 


C.E. James (2000, June). "Immigrants," Political Culture, and the Goal of Integration in 
Anglophone Caribbean. Paper presented at the 25th Annual Conference of the Caribbean 
Studies Association, Castries, St. Lucia. 


C.E. James & M. Bramble (2000, June). Cultural and Racial Identity and Achievement of 
Success: The Case of Second-Generation Caribbean-Canadians. Paper presented at the 
25th Annual Conference of the Caribbean Studies Association, Castries, St. Lucia. 


C.E. James (2000, May). Grappling with Diflerence. Experiences in physical, social and 
cultural diflerences. Paper presented at a RoundTable discussion at the 28th Annual 
Conference of the Canadian Society for the Study of Education (CSSE}, The Congress of 
Social Sciences and Humanities, University of Edmonton, Edmonton. 


C.E. James (2000, March). Ensuring Access or Re/lnscribing Barriers? The Role of Cultural 
Interpreters in the Provision of Services for a Diverse Population of Service Recipients. 
Paper presented at the 4th National Metropolis Conference, CERIS. Toronto. 


C.E. James (2000, March). Social and Cultural Issues in the Education of Immigrant Students, 
!970s-!990s. Paper presented at the Fourth National Metropolis Conference, CERIS. 
Toronto. 


C. E. James & P. Anisef (1999, December). The Role of Family and Social Context on the 
Settlement Experiences of the Children of European and Caribbean Immigrants. Paper 
presented at the 4th International Metropolis Conference, Carnegie Endowment for 
International Peace, Washington, DC. 


P. Anisef, R. Sweet, C. James & Z. Lin (1999, August). Higher Education, Racial Minorities 
and Labour Market Outcomes in Canada. Paper presented at the Non-Traditional 
Student Conference, University of British Columbia, B.C. 


C. E. James & M. Bramble (1999, June). Immigrant Children and Parents: ·Working through 
their diflerences in Aspirations and Expectations. Paper presented at the 4th Conference 
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of Caribbean and International Social Work Educators -- "Caribbean Peoples on the 
World Stage- Mobilizing Social Workers for Action in the New Millennium." The 
University of the West Indies, Mona, Jamaica. 


C.E. James (1999, May). Despite the Odds: The Educational Experiences and Outcomes of 
Second Generation Canadians. Paper presented at the 24th Annual Conference of the 
Caribbean Studies Association, Panama City, Panama. 


C.E. James (1999, March). Paying back: Immigrant and Refugee Students' Conceptions of 
Education as a Means of helping their Communities. Paper presented at the Immigrant 
Settlement Adaptation Programmes (ISAP) Conference - "Bridging the Future: 
Settlement, Youth and Technology." Toronto. 


C.E. James & C. Haig-Brown (1998, March). Opportunities and Possibilities: School 
Board/University Partnership as a Means of Enhancing the Educational Experiences of 
Immigrant and Refugee Students. Paper presented at the 19th Annual Ethnography in 
Education Research Forum, University of Pennsylvania, Philadelphia. 


C.E. James et al (I 998, February). Paying Attention to Context: An Urban Education Course 
Example. Presentation with Teaching Associates: S. lsoki & J. Handscombe; Students: 
V. DiMeglio & W. Cardosa; and School Partner: I. Applebaum. OTF/OADE Conference 
on Teacher Education -- New Models and Future Directions. 


C.E. James (1997, November). Black Student Athletes' Aspirations for Postsecondary 
Education: The Case of Toronto Youth. Paper presented at the North American Society 
for the Sociology of Sport Conference -- "Border Crossings: Sports, Bodies and the Third 
Millennium." University of Toronto. Toronto 


C.E. James (1997, August). The Long Shot: Chasing the dream through Basketball. Paper 
presented at the 92nd Annual Meeting of the American Sociological Association, the 
Association of Black Sociologists Session, Toronto. 


C.E. James (1997, July). "Them Foreigners Taking Over": Islanders' discourses on and 
responses to immigrants. Paper presented at the 3rd Conference of Caribbean and 
International Social Work Educators -- "Effecting Change and Social Transformation for 
the 21st Century: Challenges for Social Work Education." The University of the West 
Indies & York University. Trinidad Hilton and Conference Centre, Port of Spain, 
Trinidad. 


C.E. James (1997, March). "Who is this research for anyway?" Tensions, Conflicts, and 
Contradictions in the Research Process. Paper presented at the 18th Annual 
Ethnography in Education Forum, University of Pennsylvania, Philadelphia. 


C.E. James (1997, March}. Perspectives on Diversity and Identity Formation. Discussant. The 
18th Annual Ethnography Conference, University of Pennsylvania, Philadelphia .. 
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C.E. James (1996, January). The Winning Shot? The Role of Basketball in the Achievement 
Dreams of Toronto High School Students. Paper presented at the 19th University College 
Symposium- "Sport and Society," University of Toronto, Toronto. 


C.E. James (1996, October). Going South: Student Athletes' U.S. Scholarship Aspirations. 
Paper presented at the 32nd Annual Conference of the Canadian Association for 
American Studies. York University, Toronto. 


C.E. James & J. Mannette (1996, June). 'Treat us the same but treat us different'-- Black 
students give meaning to their experiences in teacher education. Paper presented at the 
XXIV Annual Conference of the Canadian Society for the Study of Education, The 
Learned Societies Congress, Brock University, St Catharines, Ontario. 


C.E. James & J. Handscombe (1996, June). Beyond the divide: Research in a Board/University 
Partnership within Urban Schools. Paper presented at the XXIV Annual Conference of 
the Canadian Society for the Study of Education (CSSE), The Learned Societies 
Congress, Brock University, St Catharines, Ontario. 


C.E. James & J. Mannette (1996, June). "So close to the fire": Problematizing diversity in 
university. Paper presented at the 31st Annual Meeting of the Canadian Sociology and 
Anthropology Association, The Learned Societies Congress, Brock University, St. 
Catharines, Ontario. 


C.E. James & R. Walcott (1996, April). Towards a Philosophy of Anti-racism: Uncoupling 
Bodies from Politics. Paper presented at SSHRC sponsored Workshop: "Cultural 
Negotiation in the Lives of Minority Students and Teachers," Faculty of Education, 
University ofWestem Ontario, London. 


C.E. James (1996, March). Living through "Access": The case of Aji-ican Canadian Teacher 
Candidates. Paper presented at the 17th Annual Ethnography in Education Conference 
University, of Pennsylvania, Philadelphia. 


C.E. James (1995, October). Narratives of Caribbean Canadian Youth Experiences with Police 
in Ontario. Paper presented at the International Conference. Caribbean Research Centre, 
Medgar Evers College of City University of New York (CUNY) & The University of the 
West Indies. Held at Medgar Evers College, New York. 


C.E. James (1995, June). Toward the Production of Equity in Schools: Pedagogical 
Considerations. Paper presented at 23rd Annual Conference of The Canadian Society for 
the Study of Education, The Learned Societies Congress, University of Quebec, 
Montreal. 


C.E. James (1995, June). "Up to no good": The Street, Racial Minority Youth and Police. Paper 
presented at the 30th Annual Meeting of the Canadian Sociology and Anthropology 
Association, Learned Societies Congress, University of Quebec, Montreal. 
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C.E. James (1995, June). Educational Initiatives to Address Institutional Transformation in 
Post-Secondary Institutions. Paper presented at Roundtable, Canadian Sociology and 
Anthropology Association 30th Annual Meeting, Learned Societies Congress, University 
of Quebec, Montreal. 


C.E. James (1995, February). Walking a Tight Rope: Racial Minorities within Post-Seconda1y 
Institutions. Paper presented at the Third Annual Conference of the National Association 
of African-American Studies, Virginia State University, Petersburg, Virginia. 


C.E. James (1994, December). "Access Students": Experiences of Racial Minorities in a 
Canadian University. Paper presented at the Society for Research into Higher Education 
1994 Annual Conference -- "The Student Experience." University of York, York, 
England . 


C.E. James (1994, November). Accessing University: Black Teacher Candidates and the 
Admissions Process. Paper Presented at the 1994 African Studies Association Annual 
Meeting, Toronto. 


C.E. James (1994, June). Initiatives to Promote Diversity: The Case of a Canadian NGO. Paper 
presented at The International Society for Intercultural Education Training and Research 
(SIETAR International), XXth Congress, Ottawa. 


C.E. James (1994, June). Principles and Practices in Anti-Racism Education. Paper presented 
at the Canadian Critical Pedagogy Association Meeting, The Learned Societies Congress, 
University of Calgary, Calgary. 


F. Ashbury, C. James, G. Paasche & E. Anisef(l994, June). Life Transitions: Twenty Years 
Later. Paper presented at the Canadian Sociology and Anthropology Association 
Meeting, The Learned Societies Congress, University of Calgary, Calgary. 


C.E. James (1993, November). Rethinking Multiculturalism: Proposing Anti-racism Education. 
Paper presented at the American Education Studies Association Convention, Chicago. 


C.E. James (1993, June). Teaching Aji-ican Studies in Canada. Roundtable, the Comparative 
and International Education Society of Canada Meeting, The Leameds Societies 
Congress, Carlton University, Ottawa. 


C.E. James & G. Paasche (1992, May). Side-Stepping the Setbacks: Black Youth Strategizefor 
Success in the Work World. Paper presented at the Qualitative Research Conference, 
Carleton University, Ottawa. 


Conferences Institutes/Workshops 


C.E. James (2017, June). Changing the Discourse/Mobilizing Action: The national and 
international influences of the Black Lives Mauer movement in Higher Education. Panel 
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Chair Presentation at 30'11 Annual National Conference on Race & Ethnicity in American 
Higher Education (NCORE), Fort Worth Texas, U.S.A. 


C.E. James (2016, June). Racing Research/Researching Race Ill: Conducting Social Science 
Studies. Panel Presentation at 29'11 Annual National Conference on Race & Ethnicity in 
American Higher Education (NCORE), San Francisco, U.S.A. 


C.E. James (2016, March). "Colour mailers": Suburban life as social mobility and its high cost 
for Black youth. Paper presented at the 18'11 National Metropolis Conference, Toronto. 


C. Cullinan, A. Henry, C. E. James & R. Paredes (2015, May), Can the academy develop global 
citizenship?: A dynamic examination of an "Ideal Program." l-112day Institute given at 
the 28°' Annual National Conference on Race & Ethnicity in American Higher Education 
(NCORE), Washington, DC., U.S.A. 


C. E. James, C. Cullinan & A. Henry (2014, May). Multicultural spaces in Higher Education: 
Are we still invested in equity in the academy? Workshop given at the 27th Annual 
National Conference on Race & Ethnicity in American Higher Education (NCORE), 
Indianapolis, U.S.A. 


C. E. James, C. Cullinan & A. Henry (2014, May). Examining the impacts of internationalization 
on equity in the academy: Plans, promises and costs. 1-1/2 day Institute given at the 2711t 
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Annual National Conference on Race & Ethnicity in American Higher Education r 
(NCORE), Indianapolis, U.S.A. , 


C. E. James & C. Cullinan (20 13, May). Including the "New Insiders": Exploring the challenges !'"' 
and possibilities for effective and inclusive programming and curriculum. Workshop 
given at the 26'11 Annual National Conference on Race & Ethnicity in American Higher 
Education (NCORE), New Orleans, U.S.A. ""' 


Z.E. Airall, C.E. James & C. Cullinan (2013, May). Internationalization and multiculturalism in 
Higher Education: Making critical connections to realize opportunities. 1-112 day ""' 
Institute given at the 261


h Annual National Conference on Race & Ethnicity in American 
Higher Education (NCORE), New Orleans, US. 


C.E. James, P. Favaro, R. Brown, R. Basu, L. Gormley (2012, May). Data Collection, Equity 
and Public Education: Challenges and Opportunities. Presentation at the Toronto District 
School Board (TDSB) Futures Conference, Toronto. 


C.E. James, R. San Vicente & R. Nicholls (2012, May, 2012). School and community programs 
for vulnerable Black boys. Presentation at the Toronto District School Board (TDSB) 
Futures Conference, Toronto. 


C. Cullinan & C.E. James (2011, June). Internationalization and multiculturalism in higher 
education: Connections, contradictions and potential opportunities. 1-112 day Institute 
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given at the 24'h Annual National Conference on Race & Ethnicityin American Higher 
Education (NCORE), San Francisco, U.S.A . 


C. E. James (20 I 0, May). Exploring masculinities among Caribbean males. Workshop 
presentation at 35'h Annual Conference of the Caribbean Studies Association, St. Peter, 
Barbados. 


C.E. James, R. San Vincente, J. Samaroo & D. Jones (2010, February) Working with teachers to 
create an inclusive approach to education: Opportunities and challenges. Workshop 
presentation at the 20 I 0 Ontario Education Research Symposium, Toronto. . 


C. E. James & C. Cullinan (2010, June). Negotiation membership and belonging on 
campus: Identity, privilege and the dynamics of community in the academy. 
Workshop given at the 23'd Annual National Conference on Race & Ethnicity in 
American Higher Education (NCORE), Washington, DC, U.S.A. 


C. Cullinan, C. E. James & M. Shirzadegan (2010, June). Internationalizing and higher 
education: Expectation, contradictions, and potential. l-112day Institute given at the 
23rd Annual National Conference on Race & Ethnicity in American HlgherEducation 
(NCORE), Washington, DC, U.S.A . 


C. Cullinan & C. E. James, (2009, May). Community in Context: Race, privilege and the 
dynamics of belonging in the academy. 3-hour workshop given at the 22"d Annual 
National Conference on Race & Ethnicity in American Higher Education (NCORE), 
San Diego, U.S.A. 


C. Cullinan, C. E. James, J.D.M Mitchell, & M. Shirzadegan (2009, May). Teaching and 
studying across national and cultural boundaries: Exploring tensions, ambivalence and 
understandings regarding race, ethnicity and identity. 1-1/2 day Institute given at the 
zznd Annual National Conference on Race & Ethnicity in American Higher Education 
(NCORE), San Diego, U.S.A. 


C. Cullinan, C. E. James, J.D.M Mitchell, & V. Savicki (2008, May). Educating beyond our 
borders: Race, ethnici/y, identity and privilege in a Not-so-Flat World. I Yl-day Institute 
given at the 21 51 Annual National Conference on Race & Ethnicity in American Higher 
Education (NCORE), Orlando, Florida. 


C. Cullinan, C. E. James, J.D.M Mitchell, & M. Shirzadegan (2007, May). Educating beyond 
our Borders: Race, Ethnicity, Identity and Privilege in a Not-so-Flat World. 1-112-day 
Institute given at the 20~' Annual National Conference on Race & Ethnicity in American 
Higher Education (NCORE), San Francisco. 


M. Shirzadegan, J.D. Mitchell, C.E. James & C. Clifford Cullinan, (2006, May). Identity and 
Privilege in a Not-so-flat World. All-day Workshop given at the Annual Conference & 
Expo, NAFSA (National Association of Foreign Student Advisors)- Association of 
International Educators. Montreal. 
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Invited Conference/Symposia Papers/Presentations 


2015 April, Racial1nequity without race: Canada's colour-blind multiculturalism. KEYNOTE 
at Conference: "Diversity, Inequity, Integration." Department of Sociology, McGill 
University, Montreal. April2015. 


2015 May, Employment equity and postsecondary institution faculty: Strategies and actions. 
KEYNOTE Panel Presentation at the Canadian Association for the Prevention of 
Discrimination & Harassment in Higher Education (CAPPHHE) Annual Conference, TO 


2014 November, Inclusive Projects and Canada's multicultural claims. Opening KEYNOTE 
Speaker at the 8'h Annual "Strangers in New Homelands" Conference, Faculty of Social 
Work, University of Manitoba, Winnipeg. 


2013 November, Equitable teaching: It's as much about who's in the classroom as our firm 
commitment to inclusivity. KEYNOTE Presentation at Equity, Engagement, Teaching and 
Learning Conference, Faculty of Education, Brock University. 


2013 November, Status of Education in Canada. KEYNOTE Panel Presentation at Educating 
[in] Canada: Inequalities, Controversies, Debates, Possibilities Conference, The Centre 
for Canadian Studies, Brock University. 


20 12 June, Conforming to Expectations: Racialized faculty members in the Academy. Paper 
presented at the 12tl' Annual Critical Race and Anti-Colonial Studies Conference, 
Researchers and Academic of Colour for Equality/Equity (R.A.C.E. ), Canadian 
Congress, Wilfrid Laurier University, Kitchener, Ontario. 


2012 May, We welcome 'visible minorities': Paradoxes of equity in Canadian universities. 
Paper presented on the Panel: "Walking the Talk: Human Rights in Higher education" at 
CAPDHHE (Canadian Association for the Prevention of Discrimination and Harassment 
in Higher Education) Conference. 


2010 March, Starting with access: Marginalized students' pursuit of and engagement with 
university. Paper presented at the Symposium de Researcher JuenesseN outh Research 
Symposium. Sponsored by the Institut canadien de recherche sur les minorites 
linguistiques, University of Moncton, Moncton, New Brunswick. 


2008 October, "Who am 1": Social identity in Canada and why 1 see it this way." Presentation 
at Symposium -Identity and polarization: Implications for our ability to live well 
together, the Sheldon Chumir Foundation for Ethics in Leadership, Calgary. 


2008 June, Working in/with community as researchers. Panel Presentation at the Symposium: 
"Settlement without Borders." Ontario Council of Agencies serving Immigrants 
(OCASI), Toronto .. 
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2008 June, Examination of concerns in caring for Black foster children. Foster Parents Society 
of Ontario Annual Conference, Richmond Hill . 


2007 November, Knowledge, Power & the Iv01y Tower: Moving beyond exclusion in higher 
education. Presenter, The Legacy of Slavery in Canada Conference, Queen's University, 
Kingston. 


2007 June, Examining the Conditions for Equitable Teaching and Learning. Presentation at the 
Symposium: Teacher Working Conditions that Matter: An International Perspective. 
ETFO- Elementary Teachers' Federation of Ontario, Toronto . 


2007 May, Examining How a Social Justice Approach can be Responsive to the Schooling Needs 
of Black Students. Presentation at the "Architects for Social Justice" Conference, Nova 
Scotia School Board -Race Relations, Cross Cultural Understanding and Human Rights 
Department. & the Nova Scotia Educational Leadership Consortium, Halifax. 


2007 April, Racialized Experiences of Immigrant Students in Sub/urban schools. KEYNOTE 
Presentation, Conference on Equity and social Justice in Education, The Richard 
Stockton College of New Jersey, New Jersey. 


2006 May, On the question of belonging: The case of marginalizated youth in Canadian society. 
Paper presented at the Plenary Session of the Annual Meeting of the Canadian Sociology 
and Anthropology Association (CSAA). Sponsored by the Metroplis Project, Citizenship 
and Immigration Canada. York University, Toronto. 


2006 April, The Schooling of Black males: The making of marginalized men. KEYNOTE 
Presentation, The Second International Symposium examining Intercultural Learning and 
Urban Education, D'Youville College, Buffalo. 


2006 March, Perspectives on Multiculturalism in the 21 century. Paper presented at the s•h 
National Metropolis Conference, Heritage Canada panel, Vancouver, March 2006. 


2006 January, Parent/Family and Community Involvement in Schools. KEYNOTE Presentation 
at the Ontario Education Research Symposium, Ministry of Education, Toronto . 


2005 November, Pedagogy and Practice for Diverse and Inclusive Classroom. KEYNOTE 
Presentation: One Vision/Many Voices: Cross-Cultural/Anti-Racism Education 
Conference, University of Alberta, Edmonton, Alberta. 


2005 November, Addressing Racism, Hatred and Violence in Schools. Panel Presentation at 
conference- Strategies for Combating Hatred in the 21" Century: Our Canadian Legal 
Community Responds. 


2005 November, Education and Youth: Racism and Discrimination. Discussant Presentation at 
Multiculturalism Issues in Canada conference, Heritage Canada and Social Science & 
Humanities Research Council of CaJ?ada, Ottawa . 
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2005 July, Racism and the economics of caring for mind, body and soul. Workshop at The Third 
International Conference on Afro-Anglicanism, the Anglican Church held at the 
University of Toronto. July, 2005. 


2005 June, Learning and work in the context of equity and social justice. Closing Keynote at the 
International Conference on: The Future of Lifelong Learning and Work. Ontario 
Institute of Education/ University of Toronto, Toronto. 


2005 May, Understanding Diversity. Children and Youth at Risk Forum: Understanding Factors 
and Exploring Creative Interventions. Faculty of Education. York University, Toronto. 


2005 April, Exercising Agency, Negotiating School: Marginalized students' role in their 
teaching/learning process in urban schools. Keynote Presentation. International 
Symposium on Urban Education & Intercultural Learning, D'Youville College, Buffalo. 


2004 October, Stereotyping of racial minority youth. Race Policy Dialogue. Ontario Human 
Rights Commission. 


2004 June, Respectful Relations: Community-school interface and youth 'at risk.' Paper 
presented with C. Haig-Brown at Research Colloquium on Community Safety: From 
Enforcement and Prevention to Civic Engagement. Centre of Criminology, University of 
Toronto, Toronto. 


2002 June, Urban Education: Linking teaching and learning to community. Paper presented at 
International Symposium -"Intercultural Teacher Education: The Challenges of 
Diversity: Institutional Obstacles and Possibilities." The Multicultural Centre & 
University College of Sodertorns hOgskola, Fittja gard, Botkyrka, Stockholm, Sweden. 
(Published in conference proceedings resource). 


2002 April, The Colour of Access: The racialization of students in university. Paper presented at 
the Critical Race Scholarship Conference. Centre for Integrative Anti-Racism Studies. 
Ontario Institute for Studies in Education/University of Toronto, Toronto. 


2001 November, "You don't understand": Negotiating the Social and Imagined Spaces of 
Marginalized Students. Paper presented at the TESL (Teachers of English as a Second 
Language) Ontario Conference. Toronto. (Published in Contact journal 28 (2), 2002). 


2001 November, Reading Students/Reading Teachers: Corifronting the Challenges and 
Paradoxes a,{ Teaching in a Diverse Setting. Opening Plenary Paper/Talk, TESL 
(Teachers of English as a Second Language) Ontario Conference. (Published in Contact 
newsletter 23 (3 ), 2002). 


2001 September. The Issue of Multiculturalism, Diversity and Race in a Canadian Community. 
Talk at the Conference- "Democracy and Racism." Sponsored by the Multicultural 
Centre, Fittja giird, Stockholm, Sweden .. 


34 


~ 
' ' 


... 


... 


-
-
-
-
... 


-I 


-I 
-
-
-
-







.... 


.... 


""' 


... 


... 


.., 


""' 


200 I September, Race, Sports and the American Dream: Black Canadian Youth and their 
Dream of Sports Scholarship to American Universities. Paper presented at Conference 
"Perspectives on Social Inequalities: Issues of Race, Gender, and Class Worldwide. 


200 I September, Negotiating Schools: Immigrant Canadian Students' Experiences, Aspirations 
and Search for Opportunities. Paper presented at Symposium on Minority Students' 
Experiences in Schools. Sponsored by the Multicultural Centre & Sodertoms Hogskola 
University College, Fittja gard, Stockholm, Sweden. 


2000 November, "Outsiders inside": Immigrant and Refugee Students Negotiation of Identity, 
Family and Community once in University. Paper presented at the "End Racism! 
Activism for the 21" Century" Conference. Vancouver. 


1997 June, Opportunities and Possibilities: Experiences of Immigrants (Caribbean) and 
Refugees (Somalis) Settlement in Toronto. Paper presented Joint Centre of Excellence 
for Research on Immigrant and Settlement (CERIS) special session -"The Role of 
Education in the Integration of Immigrants" at the Annual Canadian Society for the Study 
of Education (CSSE) Conference. St. John's, Memorial University of Newfoundland. 


1994 June, Resisting Exclusion in Academia: The Dynamics of Race, Class and Gender. 
RoundTable, The Canadian Sociology and Anthropology Association Meeting, The 
Learned Societies Congress, University of Calgary, Calgary. 


PROFESSIONAL SERVICE: 


REVIEWER: 
Journals 


Atlantis: A Women's Studies Journal 
Canadian Ethnic Studies Journal 
Canadian Review of Sociology 
Canadian Journal of<;:ommunication 
Canadian Journal of Education 
Canadian Journal of Native Education 
Canadian Journal of Urban Research 
Canadian Public Policy 
Caribbean Journal of Education 
Critical Race Inquiry 
Canadian Journal of Higher Education 
Critical Literacy: Theories and Practices 
Curriculum Inquiry 
Educational Review 
European Journal Social Theory 
International Review .for the Sociology o,f Sport 
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Journal of Canadian Studies 
Journal of Curriculum Studies 
Journal of Curriculum Theorizing 
Journal of International Migration and Integration 
Journal of Professional Studies 
Journal of Teacher Education 
McGill Journal of Education 
Multicultural Perspectives 
Race, Ethnicity and Education 
Review of Educational Research 
Social Identities journal 
Sociology of Sport Journal 
Teaching Education 
The Annals of the Association of American Geographers 
The Canadian Modern Language Review 
Urban Education 


Publishing Houses/Presses (manuscripts) 
Canadian Scholars' Press 
Captus Press Inc., Captus University Publications Division 


Fernwood Press 
Garamond Press, Toronto 
James Lorimer & Company Ltd., Publishers 


McGraw-Hill Ryerson 
New York State University Press 


Palgrave Macmillan 
University of Toronto Press 


National Granting Agencies 
Canadian Federation for the Humanities and Social Sciences (CFHSS), Aid to 


Scholarly Publications Programme 
Canada Research Chairs (CRC), Reviewer of Application 


Humanities and Social Science Federation of Canada (SSHRC), Grant 


Assessment. 


Editorial/Review Boards - Membership 
Race, Ethnicity and Education, 2000-
Journal of Contemporary Issues in Education, 2006-
Journal of Critical Race Inquiry, 20 II - 2015 


~ Journal of Teacher Education, 2002 - 2005 
Journal of Professional Studies, 1995-1998. 
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Resource/Consultant (selected) 


Canadian Haman Rights Commission, Ottawa, June, 20 I 3 
Part of panel of 'experts' meeting with the D.eputy Minister of Education and Senior Policy 
Advisors at the Ministry regarding "disciplinary policies in schools." November 1, 2005 
Ontario Human Rights Commission, Legal Services Branch, Expert Witness, Aug./Sept. '05 .. 
Ontario Human Rights Commission, Regional Services and Systemic Investigation Branch, 


investigation of discrimination cases, I 994- I 996. 
Community Service Division, Metropolitan Toronto Government. Research on Youth Social 


Networks in Metropolitan Toronto. Summer/Fall, I 995. 
Josifovski Law Firm, Expert advice in juror selection case, June, 1995. 
Human Resources Department, Prudential Life Insurance Company, Scarborough, Ontario. 


Research on the impact of diversity initiative in the company, I 994. 
Race Relations Unit, North York Board of Education, North York. Prepared paper: "The 


case for collecting race and ethnic statistics in the education system." November, I 992. 


LECTURES/TALKS/PRESENTATIONS (Invited)- selected 


University/college community/students 
Local 
What about race -the race variable that is?: The significance of race data: KEYNOTE at the 


First Annual Meeting of the Sociology of Education Cluster, Canadian Sociological 
Association. York University, January, 2016. 


Bodies in Sports: The role of race in who gains access and plays.- Panel Presentation at 
Decolonizing our Minds conference by Equity Student Union, University of Toronto, 
February, 2015. 


Why are Black high school student athletes not pursuing postsecondary education, particularly 
in physical education and/or kinesiology? Panel presentation at Black History Month 
Celebration, Faculty of Physical Health and Education, University of Toronto, Feb. 2010. 


Working though issues of violence in the education of students, Presentation at the Symposi1.1m 
on Violence and Learning, Assaulted Women's and Children's Counsellor/ Advocate 
Program, George Brown College; Toronto, September, 2008. 


Access, Equity and Jnc/usivity in Education. Presentation at the Festival of Learning, Staff 
Development, George Brown College, Toronto, February, 2008. 


Making Access Real: The Role of Postsecondary Education Institution in Addressing the Needs 
Interests and Aspirations of immigrant & Racialized Youth. Talk at Seneca College as 
part of the Equity and Diversity Centre Black History Month Programme. February 2006. 


The Angry Eye- Presentation/facilitation of discussion of video exploring issues ofrace by Jane 
Elliott with faculty members, George Brown College, Toronto. February, 2005 
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Schooling, Multiculturalism and Anti-Racism Education. Graduate Program in Education 
Conference: "Expanding the Paradigms: What is Education Anyway," York University, 
March, 2003. 


Teaching, Learning and Resisting Race in the Academy: The University as a Site of Possibilities 
and Limitations. RoundTable. Transitional Year Programme (TYP) 30th Anniversary 
Conference -"Access and Equity in University Education: Lessons from TYP and Other 
Programmes." University of Toronto, Toronto. October, 2000. 


Living and Working with Diversity: The Challenges for Canadians. Lecture. University 
Lunchtime Lecture Series, School of Continuing Studies, (held at AGO), University of 
Toronto, October, 1993. 


Making the College and University Curriculum Responsive to the Needs and Interests of 
Students. Conference on Remedies for Racism and Sexism in Colleges and Universities. 
Ontario Anti-Racism Secretariat (London Region), Ministry of Citizenship, Franshawe 
College, May, 1991. 


National 
Celebration of Black History Month in a colourblind society. Presentation at Black History 


Month dinner at Algoma University, Sault Ste. Marie, On., February, 20 I 0 


Stop racism? What are the possibilities? Public Presentation, University of Calgary, Calgary, 
March 21, 2!)06. 


Re/presentation of Race and Racism in the Multicultural Discourse of Canada. Lecture in the 
Department of Sociology, Dalhousie University, Halifax, March 2006. 


What does it mean to be Canadian? Citizenship, Identities and Belonging. Presentation at the 
Annual Conference of the McGill Institute for the Study of Canada - "Citizenship 2020: 
Assuming Responsibility for our Future." Session on 'Immigration, Education and 
Cultural Cohesion.' Renaissance Hotel du Pare, Montreal, Quebec, October, 2000. 


Whatever Happened to Social Class. Roundtable. The North American Society for the 
Sociology of Sport Conference -- "Border Crossings: Sports, Bodies and the Third 
Millennium." University of Toronto. Toronto. November, 1997. 


Racial Minorities and the Media. LECTURE. Part of Series sponsored by the group Critical: 
Students for Socially Responsible Communication Study, Department of 
Communication, University of Ottawa. September, 1994. 


International 
How media help shape US athletic scholarship ambitions of Canadian Black male students. 


KEYNOTE at the First Annual Conference on Critical Media Literacy. Lewis 
University, Romeoville (Chicago), April, 2013. 
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The Contributions of Jamaicans to Canada: Talk at Launch of book, Jamaica in the Canadian 
Experience, at the Sir Arthur Lewis Institute, University of the West Indies, Mona, 
Jamaica, February, 2013 . 


Finding our way: Initiatives of the Faculty of Education (York University) in addressing the 
needs of culturally diverse communities. Seminar for administrators, faculty members 
and the Intercultural Working Group of University College Siidertoms (hOgskola), Fittja 
gard, Stockholm, Sweden. June, 2002. 


Educatorsffeachers 
Local 
Culturally responsive and relevant Educational Programs: Schooling, Curriculum and 


Pedagogy. KEYNOTE Presentation to the Durham Secondary (School Board) 
Administrators' Association (DSAA) Annual Conference with Durham Black Educators' 
Network (DBEN). Kingbridge Conference Centre, King City, November 2014. 


The limits to culture: Relevant and Inclusive teaching in Canadian classrooms. Public Lecture, 
at The William Waters Symposium on Urban Education. Ontario Institute for Studies in 
Education (OISE), University of Toronto, April 2014. 


Issues and experiences ofToronto Black Community members interactions with Toronto Police 
Service members, Panel Presentation at the Toronto Police College'Staff(trainers) 
Development Day, Toronto. January 2014 . 


(I) Equitable Teaching: A Discussion; & (2) Equitable Teaching and Mental Well-Being 
Workshop Presentation at Equity, Engagement, Teaching and Learning Conference, 
Faculty of Education, Brock University, November 2013. 


Data Collection, Equity and Public Education: Challenges and Opportunities. Workshop 
Presentation with P. Favaro, R. Brown, C. Turner & Joan Oracheski at Ontario Education 
Research Symposium, Toronto, February, 2012 


Promoting equity through an understanding of socio-demographic diversity. Panel Presentation 
at AERO (Association of Educational Researchers of Ontario) Spring Conference, 
Toronto, June 20 II. · 


What research is telling us about where we should be going. KEYNOTE Panel Presentation at 
the OTF (Ontario Teachers' Federation) Conference- "Creativity, Community, 
Citizenship and Critical Thinking in the 21 51 century," Toronto, May, 2011. 


Putting Equity into Practice through Curriculum Practice. Workshop with teachers of the 
Elementary Teachers Federation of Ontario (ETFO). Toronto. November, 2009. 


Critical reflections of the wisdom that 'elders' pass on to today 's youth. Panel presentation at 
the 271


h Anniversary Conference of the Canadian Alliance of Black Educators, Toronto, 
June, 2007. 
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Perspectives on Inclusion and Equity- Meeting the needs of African Canadian students. 
Presentation at the New Teachers' Equity Conference, Westview & Jefferys Family of 
Schools, Toronto District School Board, February, 2007. 


Issues and Challenges for Teachers of Colour. KEYNOTE Speaker at the Teachers of Colour 
Conference. Toronto District School Board. November 2005. 


Becoming 'literate': Does the cultural background of the teacher matter? R.I.S.E. Equity 
Conference -Making the Links: Equity and Literacy, York Region School Board, 
Markham, ON. March, 2004. 


Role Modelling: Who says, who decides? Conference on Equity in the Classroom, Equity in the 
Curriculum. York University. Toronto. May, 1999. 


Teachingfor Equity. Workshop with teachers sponsored by OSSTF. Burlington. April1998. 


Is it a matter of class, or ... ? Exploring the significance of class on the educational experiences 
of students and teachers. Conference on Equity in the Classroom, Equity in the 
Curriculum. York University, May, 1997. 


Teachers as Researchers: A way of gaining knowledge about working with a diverse student 
population. Presentation to Staff in the Department of Teacher Education, Uppsala 
University, Uppsala, Sweden. February, 1997. 


"Who's participating?" Physical Education, Access and Equity. Conference on Equity in the 
Classroom, Equity in the Curriculum. York University, May, 1996. 


Sports as Agency: The Case of Racial Minority Students. Conference on Equity in the 
Classroom, Equity in the Curriculum. York University, May, 1995. 


Anti-Racist Practitioners: Confronting the gatekeeping role within organizations. Meeting of 
the Anti-Racist Multicultural Educators Network of Ontario (AMENO), May, 1993. 


Teaching Multiracial, Multicultural Classes. Seminar, Eastern Region College Faculty held at 
Kingston. Sponsored by Algonquin College, Ottawa, January, 1993. 


Teaching Multicultural, Multiracial Classes. Part-time College Teachers' Conferences, 
Continuing Education Departments, Community Colleges of Applied Arts and 
Technology, Ontario, 1990; 1989; !985. 


National 
How successful have we been or can be, given the various strategies we have worked with to 


ensure a more equitable schooling system? Presentation to the Multicultural Education 
Council of Nova Scotia (MECNS). October 2006. 
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Toward the development of strategies to engage parents and community members in schools. 
Workshop with principals in the Annapolis Valley School Board held by the Race 
Relations, Cross Cultural and Human Rights Dept., October, 2006. 


Teaching the Diverse Class. Faculty Development presentation, Algonquin College, Ottawa, 
June, 1993. 


International 
Proftssional development with teachers at Kingston College, Kingston, Jamaica. August 2014. 


Teaching in a Racial and Ethnic Diverse School Setting. Workshop with teachers and support 
staff at Bredbyskolan (school), Bredbyplan Spimga, Stockholm, Sweden, May 2009. 


Approaches to working with Differences and Diversity in the student population. Uppsala 
University (Sweden), Teacher Education Seminar at Glendon College, York University. 
June, 2006. 


Diversity and equity: Making inclusion a reality through collaborative team teaching. 
Workshop with teachers at Bronx Engineering & Technology Academy, Department of 
Education of the City of New York, June, 2006. 


"Could it happen here" [in Canada]? Lessons from the French "riots" with regard to the 
schooling of immigrant/racialized youth. Lecture to faculty and students, Department of 
Teacher Training, Uppsala University, Sweden, on the occasion of the receipt of the 
Honorary Doctorate. January, 25, 2006. 


Approaches to working with Differences and Diversity in the student population. Uppsala 
University (Sweden), Teacher Education Seminar at Glendon College, York University. 
June, 2005. 


The Challenges of Teaching in Culturally Diverse Classrooms: Some insights from Toronto. 
Presentation to teachers, Celsiusskolan High School, Uppsala, Sweden. April, 2003. 


Working with Students' Personal Narratives in a Culturally "Different" and Diverse Language 
Classroom. Lecture to Language Teachers. The National Board of Education Seminar 
Series for Language Teachers, Stockholm, Sweden. May, 200 I. 


Cultural Diversity as an Educational Challenge: Some Comparisons of Canada and Sweden. 
Lecture to Upper Secondary School teachers at Vasterteras. Sponsored by the 
Department of Teacher Training, Uppsala University, Uppsala. September, 1998. 


Reactions to Research Report: "Xenophobia and Racism: From Problems to Possibilities." 
Lecture to Primary and Secondary School Teachers ofStorvreta, Sweden." Sponsored by 
the Storvreta Board of Education. September, 1998 . 
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Anti-Racism and Multicultural Approaches to working with Differences in Education. Uppsala 
University (Sweden), Teacher Education Seminar at Glendon College, York University. 
June, 1995. 


Teaching Subjects or Teaching Students. Teacher Training Workshop-- New Majority 2000: 
Empowerment for Change, Multi-Cultural Collaborative Committee, Los Angeles, 
California. March, 1994. 


Understanding the Dynamics of Culture. Canadian Studies Seminar for European Teachers. 
School of Continuing Studies, University of Toronto, August, 1992. 


Youth and youth workers 
Local 
Today 's youth: Some sociological insights. Panel Presentation- "Supporting youth in Ontario: 


Insights from Research, Funding and Grassroots Youth-Serving Organizations." 
Couchiching Conversation, at Toronto Baha'i Centre. Toronto, August, 2015. 


School and community: An indispensable link with L. McCready. Conference by Dept of Justice, 
Ministry of Child & Youth Services, YCEC, & TDSB Being Proactive: Supporting 
children & youth mental health in schools & community. February, 2012. 


National 
Youth and the Educational Process: Strategizingfor Success. Youth Conference. Trinidad and 


Tobago Cultural Society of British Columbia. Vancouver, October, 1992. 


Addressing the Issues of African-Canadian Youth and Families. Conference, Alliance of 
Caribbean and African Associations. Montreal, October, 1992. 


Caribbean Youth Participation in Island Associations: A Question of Generational and Cultural 
Differences. The Annual Meeting of the National Association of Trinidad and Tobago. 
Ottawa, July, 1992. 


The Question of Racism in Sports. The 9th Session of the Olympic Academy, Canadian Olympic 
Association. Moncton, August, 1991. 


International 
Making Sense of Cross-Cultural Experiences. Workshops with Canadian and Caribbean youth 


in the Caribbean-Canadian Agricultural Exchange Program, Canadian Crossroads 
International (CCI), Toronto. In Edmonton, Alberta, July, 1996; and Castries, St. Lucia, 
The Caribbean, October, 1996. 


General- Community/Institutions/Workplaces 
Local 
Equity, Inclusion and the Black Community in Peel Region. Presentation on "Fighting an Uphill 


Battle Report," St. Luke's Anglican Church, Mississauga community, February, 2016. 
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Hurdles in the retention and graduation processes of student athletes. Panel presentation at 
Symposium- "A Hurdle to Success: .The Path to Pan Am /ParaPan Am Legacy." 
University of Toronto Scarborough, September 2014. 


Precarious work/precarious working situations for Workers of Colour. KEYNOTE Presentation 
at the Ontario Public Service Employees' Union (OPSEU), Workers of Colour Caucus 
Black History Month Forum on February, 2014. 


Understanding academic achievement of Caribbean-Canadian youth in a Socio-cultural Context. 
Presentation at the Network Caribbean -"Engaging the Diaspora, Enriching the 
Caribbean" held at the St. Lawrence Centre for the Arts, May, 2014. 


Resilience, youth and access to postsecondary education. Panel presentation at the Council of 
Educators of Toronto Symposium: Access to Post-Secondary. Toronto Metro Hall, 
January 2014. 


Education and well-being: Exploring the psychological, social and economic links. Presentation 
"Making the Connections Exhibit" event, Wellesley Institute, June, 2013. 


Attending to the needs and issues of Black you: Parent and Community responsibilities, 
KEYNOTE Speech at launch of fundraising campaign for The Coalition for the Success 
of African-Caribbean Canadian Youth. KitchenerCity Hall, April, 2013. 


Telling the story of the lives of young people living In the Jane and Finch Community (re: 
recently published book). Public Lecture at the Annual Black History Month celebration, 
Trent University, March I, 2013. 


The matter of equitable opportunities, participation and outcomes for racialized Canadians: 
Getting to the evidence. KEYNOTE speaker at the 71


h Annual BOPers (Black Ontario 
Public service Employees Network). Town Hall Meeting. December 6, 2012. 


Engaging In the Decolonizatlon Project necessitates recognizing of present and past colonial 
legacies. Panel presentation at the Canadian Churches' Forum: "Dismantling Myths, 
Taking Responsibility, Building New Relationships." University of Toronto, July, 2012 . 


Still celebrating Black/African History Month, eh!? Presentation to members of the HR 
Strategies Branch, Ministry of Municipal Affairs & Housing, Ontario Govt, Feb. 2010 . 


Transforming urban schools and communities: Some insights from one program. People for 
Education Conference - Making Connection at York University, November 2008. 


Addressing the diverse needs and interests of the next generation. Community Alliance Forum, 
League for Human rights of B 'nai Brith, November 2008. 


Meeting the needs of foster children from immigrant and minority backgrounds, Peel Foster 
Parents Association, November, 2008. 
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Networking: Our Opportunity for growth. KEYNOTE Speech at the 2"d Annual Gala Dinner of 
the Black Nurses Network, Toronto, March 2007. 


Still celebrating Black History Month? Why? Presentation to staff of the City of Toronto, North 
York Central Social Service Office, February, 2007. 


Possibilities and opportunities. Participation in the 2006 Internationally Educated Professionals 
Conference Think Tank. Facilitated by Progress Career Planning Institute at City 
Toronto, May 2006. 


Race and racism as determinant of health and well-being. Presentation to service providers at 
the Alberta Children's Hospital, Calgary, March, 2006. 


Race, Sport and Education. KETNOTE at Education Forum by CAST-UTECH (College of 
Arts, Science and Technology - University of Technology Jamaica) Alumni Association. 
Toronto, November 2005. 


Incorporating race and racism in teacher education and training. Presentation at the 
Preliminary Planning Meeting for the Canadian Race Relations Foundation (CRRF) 
Policy Dialogue. Toronto, June 2005. 


A Commentary on the Report: Growing up Black in Oakville. Community Launch by the 
Canadian Caribbean Association of Halton, Halton Multicultural Council and Halton 
Social Planning Council. Halton Regional Centre, May, 2003. 


Towards an inclusive anti-racism education curriculum. Canadian Race Relations Foundation 
(CRRF) Award of Excellence Symposium- Racism: Breaking through the Denial. 
Sheraton Centre, Toronto, March, 2003. 


Our Conundrum: To Celebrate or not to Celebrate Black History Month. Talk to the Annual 
Black History Month Celebration, United Church of Canada, Head Office, Toronto. 
February, 2002. · 


The Politics of Standardized Testing and the Idea of Accountability. Presentation at the Second 
African Canadian Preparatory Conference for the United Nations World Conference 
Against Racism. Organized by the African Legal Clinic. Toronto. July, 2001 


Anti-Racism, Minority Students, and the Ontario Education System: A Reflection of the attempts 
to address issues of racism. Presentation at the Canadian Race Relations Foundation 
Workshop held in preparation for the World Conference Against Racism (held in South 
Africa summer 2001). Delta Chelsea Hotel, Toronto, October, 2000. 


Is it a matter of racism or sexism? Working through the complexity of discrimination. Panel 
Presentation- The Changing Face and Nature of Discrimination. Regional Services and 
Systemic Investigation Branch, Ontario Human Rights Commission. Toronto. Sept.,'97. 
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An Exploration of the Historical and Cultural Context in which Nurses Today Must Sw-vive. 
Panellist. Conference -- "Remembering the Past, Creating the Future; Making Changes, 
Taking Charge." University Hospital of the West Indies, Graduate Nurses Association, 
Canadian Chapter. Scarborough, Ontario. May,. I 997. 


Reflections on Race Relations in the Peterborough Community. KEYNOTE. Community 
Forum-- International Day for the Elimination of Racial Discrimination, Peterborough, 
Ontario. March 2I, 1997. 


Language, Culture and Communication. Presentation. Metro Toronto Group, Speech 
Pathologist Association. April, I 996. 


Rethinking Diversity, Ensuring Equity in Post-secondary Institutions. Post-secondary Anti
Harassment and Discrimination Project Coordinating Committee (P AHDPPC), Council 
of Regions, Ministry of Education. Ryerson Polytechnic University, Toronto, Oct. I995. 


African Canadian Family Structures: Some Critical Questions. Presentation - Community 
Forum, African Relief Committee Canada (AFRIC), August, 1995. 


Families and the Economy: New Partnerships, New Strategies. Workshop presentation/ 
facilitation, Conference of the Ontario Women's Directorate, Toronto. May, 1994. 


Managing Racial Conflict. Durham Community Health Conference: "Culture is Not Colour." 
Sponsored by Oshawa General Hospital, Oshawa, Ontario, June, 1993. 


Culture and the Assessment Process. Prior Learning Assessment Conference (for Ontario 
Colleges), Ontario Council of Regents, May, 1993. 


Addressing Issues of Racial and Cultural Diversity in Peel Region: How well are we doing? 
Luncheon TALK sponsored by the Social Planning Council of Peel. September, 1992. 


Race Relations and Third World Students. Ontario Regional Seminar. Canadian Bureau of 
International Education, May, I 991. 


Experiences and Issues of Black Youth in Toronto. A Talk with the Current Issues Group, 
Timothy Eaton United Church, Toronto. Fall, 1988. 


The Challenge of Making It: Findings from my Study of Black Youth in Toronto. KEYNOTE at 
the Annual Eva Smith Scholarship Fundraising Dinner, Toronto. October, 1986. 


National 
Jamaican contributions to Canada. Presentation at the Black History Month celebration by the 


National Congress of Black Women Foundation, Vancouver, B.C. February 2013. 
•. 


Jamaica in the Canadian Experience, Book Launch and Panel Presentation/Discussion with co 
editor, A. Davis & David Malone (President, IDRC). IDRC, Ottawa, Nov. 2012. 
http://www.youtube.com/watch?v=pdxNV7k8-W A&list=PLFEE7C3405AA II Fl A&index= I I I 
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Making Education work for African Canadians: Policy and program considerations. National 
African Canadian Policy Conference: Taking Charge, Actualizing Change, Ottawa, 
March, 2009. 


Multiculturalsim: Breaking down borders. Panel presentation at Debate sponsored by the 
University of Calgary and the Royal Society of Canada, Calgary, April24, 2008. 


Multiculturalism: Some critical reflections on its promise for racial minority Canadians. 
KEYNOTE at a public forum: ''The Future of the Canadian Multiculturalism Policy" by 
the Ethno-Cultural Council of Calgary (ECCC), Calgary, June 2007. 


Contemporary youth culture: The influence of the media, music, and parenting on the 
development of African Nova Scotian learners. Presentation at the 41


h Bi-Annual African 
Nova Scotian Education Summit, Antigonish, January, 2007; & Halifax, March 2007. 


Integrating race and anti-racism in education and training. Presentation at the Think Tank for 
development of an Anti-Racism Policy, The Canadian Race Relations Foundation. 
Toronto, October 2005. 


Conceptual Framework for Understanding Community with reference to the Jane-Finch 
· Community. Workshop Presentation at Leadership Lab Program, Caribbean African Self 
Reliance International (CASRI), Ottawa. September, 200 I. 


Is Immigration Working?: The Experience of Immigrant Children and Second Generation 
Immigrants. Invited as researcher to the Metropolis Conversation Series, The Metropolis 
Project, The Ministry of Citizenship and Immigration Canada, Ottawa. November, 1999. 


Effective Parenting: Some Critical Reflections on African Caribbean Youth and Parents Working 
Together. Conference, Alliance of Caribbean and African Associations. Winnipeg, 
September, 1993. 


The Role of Parents in Supporting Black Youth for Academic Success. Conference of the 
Alliance of Caribbean and African Associations. Vancouver, July, 1993. 
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Jamaican-Canadians' role in strengthening democracy and promoting Human Rights in Canada 


and Jamaica. Public Presentation, with Andrea Davis, at the residence of the Canadian .,. 
High Commission, Kingston, Jamaica. February, 2013. 


Anti-Racism Education as a model for working with a diverse population of students. Talk at '"' 
seminar: "Educating in Multicultural Classrooms." Sponsored by the Multicultural 
Centre, Fittja gard, Stockholm, Sweden. June, 2002. 
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Multiculturalism in Practice: Some Observations of Education in the Swedish Society. 
Community TALK to community members and class on "International Education," 
Department of Teacher Education, Uppsala University, Uppsala, Sweden. February '97. 


RESEARCH FUNDING: 


SSHRC Partnership Development Grant 2015-2020, Co-Appl., H. Parada (Appl}. Rights for 
Children and Youth Partnership: Strengthening Collaboration in the Americas. 


Canadian Institutes of Health Research (CIHR), 2014-2019. CoP! with J. Wong (Ryerson U.) 
& W. Husbands (Aids Cttee Toronto) Pis. Reducing HIV Vulnerabilities and Pro,moting 
Resilience among Heterosexual Self-Identified African, Caribbean and Black Men in Ontario. 


SSHRC Insight Grant, 2014-2017, Co-Appl with 4 others, K. Robson, PI. Widening Post
secondary Access Pathways of Marginalization in Gateway Cities. 


Herbert H. Carnegie Future Aces, 2013114, PI. Evaluation of Educational Program Initiatives. 


Knowledge Network for Applied Education Research, Ministry of Education (KNAER, 
Ontario) 2011 -2013, PI. Demographic data and Student Equity. 


Dept. of Justice & Min. of Child & Youth Service, 2013. Proactive]]: Looking after the 
mental health and Well-Being of Children & Youth in our Communities. March- A YCEC 
Project, for Conference. 


SSHRC Part.nership Development Grant 2012-2014,. J. S. Simpson (PI), (Waterloo) L. Platt 
(McMaster), C.E. James (York) & V. St. Denis (Saskatchewan)- (Co-Is.). Building and 
Mobilizing Knowledge on Race and Colonialism in Canada. 


United Way of Greater Toronto. 2012, PI. A Systematic Evidence Review on Youth in Toronto. 


Dept. of Justice & Min. of Child & Youth Service, 20 I 2.Proactive: Supporting Children & 
Youth Mental health and Wellbeing in Schools & Community. February- A YCEC Project, for 
Conference. 


Canadian International Development Research Agency (CIDA), 2011, PI with A. Davis. 
Jamaica-Canada Connections (an Anthology) . 


Toronto District School Board, 2011-2014. PI, The Africentric Alternative School Experience
in partnership with the TDSB Research Dept. 


SSHRC Partnership Development Grant 2011-2013. Collaborator, A. Davis (PI). Youth and 
Community Development: A Transnational Approach to Youth Violence. 
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SSHRC Insight Development Grant 2011-2013. Collaborator, S. Schecter (PI). Promoting the 
academic literacy development of generation 1.5 English Language learners: A pro-active 
agenda. 


Academic Innovation Fund, York University, 2011- 2014. N. Dlamini Supporting learners, 
enhancing success through communities of learning. 


Toronto District School Board, 2011, Co-PI, Part of a project with L. McCready ofOISE. 
School- and Community-based Interventions for at-risk boys. 


Department of Justice Canada, 2011. PI. Youth, mental health and the justice system: An 
educational concern.- A YCEC Project (for Seminar) 


SSHRC Standard Research Grant, 2010-2013. CoP I with F. Henry (PI), E. Dua & C. Tator 
(York), A. Kobayashi (Queen's), M. Smith (Alberta), P. Li (Saskatchewan). Racialization 
Racism and the University. 


SSHRC Public Outreach Grant, 2010/2013. PI with D. Dippo. Sharing experiences: 
Conversations in urban/suburban education and community, YCEC. 


SSHRC Public Outreach Grant, 2010- 2012. CoP I with Leslie Sanders (PI) and 2 other 
colleagues. Literature for all: Promoting inclusive education. 


Toronto Police Services Board, 2009/2010. Pl., Assessment of the effectiveness ofTPSB youth 
program initiatives. A YCEC project. 


SSHRC International Opportunities Fund (IOF), 2009/20!0, CoP! with S. Schecter (PI) 
Schooling speakers of the societal language as a second dialect. · 


Toronto District School Board, 2008-2012. PI, Addressing the educational performance of 
students with focus on socioeconomic factors. School and Community Engaged Education -A 
faculty project. 


Canadian Institutes of Health Research (CIHR), 2008-2009. CoPI with P.G. Ritvo (PI) & 8 
other investigators. Mento ring and strength in impoverished young men 


Canadian Institutes of Health Research (CIHR), 2002-2009. Co-Investigator with W. T. 
Bernard (PI) (Dalhousie U.) &D. Este (CI) (U. of Calgary). Caught allhe Intersection: Racism, 
Violence and Health in African Canadian Communities. 


Canadian Bar Association, Law for the Future Fund, 2006-2008. Co-Investigator with S. 
Gavigan, J. Mosher, G. Stuart, F. Zemans (Osgoode Law Faculty). Youth, in Focus, Friends in 
Trouble: Access to Justice for "Marginalized" and Low Income Youth. 
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Sub-project, September 200 I - June 2004. The Experiences of Students now at York through an 
Access Programme: A Longitudinal Study. (PI). Part of "Bridging the Solitude," a CURA 
(Community University Research Alliance)- 3-year grant starting in 2000. 


Minor Research Grant, Faculty of Education, March/May, 2004, Race, Sport and Schooling. 
A book project. 


CERIS -·Toronto Centre of Excellence for Research on Immigration and Settlement, 
September, 2000 -December, 200 I. "Product of Canada? 1" Caribbean-Canadians, Family, 
Transnationalism and the Settlement Process. (PI) with D. Plaza. 


Sabbatical Leave Fellowship. March, 2000. Multicultural Education: A Comparison of Sweden 
and Canada. York University . 


Research Fund. CERIS, March, 2000. To support the literature research for a chapter on 
Immigrant Students and the Toronto Education System, 1960s-1970s. 


Sabbatical Leave Grant. January, 2000. "Better conditions back home": An Exploratory 
Investigation of the Social, Economic and Political Conditions in the Caribbean. York U. 


SSHRC Special Initiative Grant to support the development of an application for a SSHRC 
major collaborative research initiative, 1999-2000, Educational Restructuring in Canada and the 
United States: Policy and Practice. CoP! with Sandra Schecter (PI) & Alison Griffith . 


CERIS. 1997-1998, Opportunities and Possibilities: School board/university partnership as a 
means of enhancing the educational experiences of immigrant and refugee students. (PI) with 
Celia Haig-Brown. 


CERIS. 1997-1998. Upward Mobility Among Second Generation Carib beans Living in Toronto: 
A Pilot Study. PI with C. Jansen & D. Plaza. 


Minor Research Grant, Faculty of Education, 1997. Getting Acquainted: The Somali Refugee 
Community and the North York School System. York University. 


Social Sciences and Humanities Research Council of Canada, (SSHRC) 1993-1997. 
$158,000. With Profs. P. Anisef (PI), G. Paasche, T. Turrittin & P. Axelrod. Assessing the Link 
Between Education and Work: The Ontario Cohort of 1973. Phase Six Longitudinal Follow-Up 
of Grade 12 Students, 1973. 


Sub-contracted 1996, grant to conduct a study: Somali Students' Adaptation to the School System 
in the Westview area. This is part of a SSHRC funded grant to J. Bernhard (Ryerson University) 
to investigate Refugee Children and Schools. 


United Way of Greater Toronto, Publication Grant,1995. For book Perspectives on Racism 
and the Human Service Sector published by University of Toronto Press. 
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Minor Research Grant, Faculty of Education, 1994. Effective Schooling for Students in Special 
Needs Schools. Faculty of Education, York University & North York Board of Education Proj't. 


Commission on Systemic Racism in the Ontario Criminal Justice System, 1994. 
Investigation into racial minority youth experiences with police on the street. 


Multicultural and Race Relations Divisions, Metropolitan Toronto Government, 1992. 
CoPI with Hafeezah Mohammed. Exploratory Study of Children in Childcare Centres: 
Perceptions of Race and Race Related Issues. 


The Anti-Racist Secretariat, Ministry of Citizenship, 1992. CoPI with A. Minors, 
A. Mukherjee, G. Posen & B. Thomas. Research Report: Development of Anti-Racism Train
the-Trainer Model. 


Toronto Board of Education and George Brown College, 1990 and 1992. Career Equity for 
Youth Project Literature Review. 


Multiculturalism Canada, Toronto Office, 1985. Programming for Youth in Multicultural, 
Multiracial Settings: The Role of Community and Recreation Centres. 


TEACHING: 


Ph.D. Dissertations 
Supervisor -- Education - 5 completed; 8 in progress; 


Sociology - 2 completed, 6 in progress 
Committee Member - Education • 4 completed; 3 in progress 


Sociology - I in progress; I completed 
Social Work- I in progress 
University of Toronto I in progress; 3 completed 


Ph.D. Dissertation Examinations 
External Examiner -- 12 
Committee Member, Sociology -- 2 
Member of Examination Committee- 8 


M.Ed. -Supervision 
Education - 84 completed 
Sociology - 5 completed 
Social Work- 43 completed 
Environmental Studies - 5 completed 
Interdisciplinary Studies - 3 completed; I in progress 


International Students 
Donna Greene, Warwick Transatlantic Fellow, Doctoral Researcher, Department of 


Sociology, University of Warwick, Coventry, England. April 2014 
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Magnus Haglund --Teacher Training Department, Uppsala University, Sweden, Winter, 2002. 


Graduate courses taught: 
Practitioner Research, Faculty of Education, York University (YU) 


Qualitative Research Methods in Education, Faculty of Education, YU 


Research and Issues in Language, Culture and Teaching, Faculty of Education, YU 


Theory and Research in Language, Culture and Teaching, Faculty of Education, YU 


Transitions, Access and the Education of New Canadians, Faculty of Education, YU 


Urban Education, Faculty of Education, YU 


Foundational Workshop for PhD and MA students, Graduate Program in Sociology, YU 


Practicum Research Seminar, School of Social Work, YU 


Social Work Practice Research, Grad. Program, School of Social Work, Dalhousie Univ . 


Afrocentric Research Methods, Faculty of Education, Mt St. Vincent University, Halifax, 


Youth Culture & Education, Dept. of Educational Policy Studies, Univ. of Alberta, Edn. 


Multicultural Education Dept. of Teacher Training, Uppsala University, Uppsala, Sweden 


Undergraduate courses taught: 
Adolescents, Faculty of Education, York University 
Education and Social Change, Department of Social Science, York University 
Foundations of Education, Faculty of Education, York University 
Models of Education, Faculty of Education, York University 
Overview of Sociology, Department of Sociology, York University 
Race and diversity in Schools, School of Social Sciences 
Urban Education, Faculty of Education, York University 
Power, Health and Culture: Class, Gender, Race and Physical Activity, 


School of Physical and Health Education, University of Toronto 
Canada: Community and Identities, Dept. of Canadian Studies, Trent University 
Multicultural Policy and Community Response, Dept. of Sociology, Ryerson P.l. 


PUBLIC APPEARANCES 


Media 
(Television. radio) 


CBC Radio 99.1 FM --Metro Morning interviewed by Matt Galloway (host), re: the release of 
Ontario's Education Equity Action Plan. September 8, 2017 


CBC Radio 99.1FM --Here and Now (5pm show) Host:: Gill Deacon re: de/streaming in schools 
-release of Ontario's Education Equity Action Plan. September 7, 2017. 


SirusXM Afternoon Show with Arlene Bynon re: the Report on The collection of race based data, 
Thurs. August 28, 2017 . 
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AM640 --Morning Show with Jennifer Jones Lee & Bill Handel, re: the Report on The 
collection of race-based data, Thurs. August 24, 2017. 


CBC Radio 99.1FM -- Metro Morning interviewed by Andrew Nichols (host), re: the Report on 
The collection of race-based data, Thursday, August 24, 2017. 


CBC Radio, Multiple FM Frequencies- Ontario Morning interviewed by Mary Ito (hpst) re: the 
Report on The collection of race-based data, Thursday, August 24, 2017. 


CBC Radio 99.1FM- Metro Morning interviewed by Matt Galloway (host) on the Black 
Experience Project research repoit, Friday, July 21, 2017. 


CTV 11 :30pm News- Reporter Miranda Anthistle, on launch of tl:le Black Experience 
Project research report, Wednesday, July 19, 2017. 


CFRB Radio, lOlOAM, Newstalk interviewed by Jay Michael and Samantha Houston on the 
Black Experience Project research report, Wednesday, July 19, 2017. 


CBC Radio- Ontario Today (originating in Ottawa) with Amanda Pfeffer on School 
explosion, Wednesday, July 5, 2017 


CTV News Channel- Interviewed by Scott Laurie on report: Towards Race Equity in 
Education: The schooling of Black students in Toronto, Monday, April 24, 2017. 
httos://m.facebook.com/story.php?story fbid= 1407777722616888&id=23117605694373 
3& rdr 


CBC TV News- on the Towards Race Equity in Education: The schooling of Black 
students in the Greater Toronto Area. Monday, April24, 2017. 


CBC Radio 99.1FM News, on the report: Towards Race Equity in Education: The 
schooling of Black students in the Greater Toronto Area. Monday, April 24, 2017. 


CFRB Radio, 101 OAM, Newstalk interviewed by Jay Michael and Samantha Houston on the 
report: Towards Race Equity in Education Monday, April24, 2017. 


CFRB Radio, 1010AM, Newstalkwith Desmond Cole. Sunday, April23, 2017 


CBC Radio 99.1FM News on the Toronto District School Board report (April 5, 20 17) on the 
48% expulsion rate of Black students over a 5 year period, April 11, 2017. 


Global TV, 6 & Jlpm News- on Trump's U.S. presidential win and its meaning for the 
· education of children/students. Wednesday, November29, 2016. 


CBC Radio 99.1FM- Metro Morning with Matt Galloway, on the Africentric AltemativeSchool 
Research Report by YCEC; Friday, November 20, 2015. 
http://podcast.cbc.ca/mp3/podcasts/metromorning 20151120 6185J.mp3 
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CTV (Toronto). News on the Africentrc Alternative School Research Report. Reporter; Natalie 
Johnson. Thursday, November 12, 2015. hnp://toronto.ctvnews.ca/mobile/limited-resources-


affecting·success-at-africentric-school-report 
1.2666826?hootPostiD-2cda 1742a3f9dad07ab5717dacb63921 


CBC Radio 99.1FM- Metro Morning with Matt Galloway, Black Youth in Peel, re: aboutthe 
recently published Research Report; Monday, May 11, 2015. 
htto://www.cbc.ca/metromoming/episodes/2015/05/ll/black-youth-in-peel/ 


Global TV, llpm News- on the Black Experience Research Project-- as Chair of the 
Advisory Committee, Thursday, January 29, 2015. 


CP24 (Toronto), 11 pm News- interviewed about the tragic death of Graduate Student and Thesis 
Supervisee, Abshir Hassan, Friday, July 11, 2014 . 


CityTV, Evening News, 1 lpm - interviewed about the tragic death of Graduate Student and 
thesis Supervisee, Abshir Hassan, Tuesday, July 8, 2014. 


CBC TV (Newsworld) -Being Black in Canada interviewed as part of the documentary -shown 
several times during February 2014. 


CKNW Radio 980, Vancouver- The Bill Good Show on Stereotyping, July, 11, 20 13. 


CTV- Newsworld. Interviewed on Statistics Canada recent Report on Immigrant Population, 
June, 2013. 


TVJ (Jamaica) Profile, show with Ian Boyne, re: Jamaica in Canadian Experience,Feb. 2013. 
http://www.televisionjamaica.com/Programmes/Profile.aspx!Videos/24867< 


TVJ (Jamaica). Smile Jamaica, (Morning Show). Interviewed about JA book, February 2013. 
http://www.televisionjamaica.com/Search.aspx?kev=carl+james 


Rogers TV, "The Immigrant Show," host Vivian Mthenjwa, October 2011. 


CBC Radio 99.1FM- Metro Morning with Jane Hawtin (filling in for Matt Galloway) about 
racism incident in hockey, December 21,2010. 


TV Ontario- Your Voice with Cheryl Jackson, panelist on: "Toronto's AfricentricSchool" 
Webcast February 8-12 & on TV February PI, 2010. 


TV Ontario- Your Voice with Cheryl Jackson, panelist on: "The value of the Game: What Kids 
learn from Sports" Webcast, June 23, & on TV June 29, 2009. 


CHQR Radio 770AM, Calgary, The World Tonight with Rob Breakenridge, on "Diversity, 
Identity and Polarization," September 17,2008. 
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TV Ontario- Your Voice with Cheryl Jackson, panelist on: "The Classroom Mirror: Are kids 
well reflected in their schools?" Webcast, September 16, & on TV September 21,2008. 


CBC Radio 99.lFM-Metro Morning with Andy Barry about the film: Making It shown at the 
National Film Board Cinema that evening, March 25, 2008. 


CBC Radio 99.1- Sunday Edition with Michael Enright, panelist on the discussion of Black 
Focus school. January 26, 2008. 


TV Ontario - The Agenda with Steve Paikin, panelist on: "Separate but equal? The pros and cons 
of Black only schools", November 22, 2007. 


CTV - Canada AM on the Toronto School Board proposal to open an African-centred 
alternative school, November 12, 2007. 


CBC Newsworld- News report with Suana Marchan on Black focus schools, Nov. 9, 2007. 


CKLW- Windsor, The L)tn Martin Show, Wednesday, November 7, 2007. 


TV Ontario -Your Voice with Cheryl Jackson, Panelist on "Top of the Class: raising a high 
achiever" Webcast, October 16, 2007. 


99.IFM, CBC -interviewed by Mat Galloway about my work with youth, on the show: Here and 
Now, March 30, 2006. (Occasion - recipient 2006 New Pioneer Award). 


New 940FM Montreal radio, Montreal Today show. Interviewed on the question of selection of 
immigrants based on their openness to differences. March 15, 2006. 


CJSR FM88 University of Alberta Radio, Edmonton. Interviewed by Malcolm Azania about 
my book, Race in Play for his show- Spoken Word, December 7, 2005. 


640AM Radio, Toronto, The John Oakley Show at 8.45am. Interviewed on the issue of Black 
focus school, September 14, 2005 


640 AM Radio, Toronto, Stafford Show at 5.05pm. Interviewed on the issue of Black focus 
school, September 14, 2005 


TV Ontario- Interviewed on More to Life show about my book, Race in Play- aired live 
September 8, 2005; repeated September 9, 2005. 


CFRB Radio, IOIOFM, Toronto. Spider Jones Show- Guest on the topic of Youth and Sport 
(relating to recently published book Race in Play), May 23, 2005. 


CHRY 105.5FM- Radio York, moderator of panel on "Inclusive Schooling" at George Syrne 
Community School, Toronto District School Board (live b_roadcast)February, 25, 2005. 
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CFRB Radio; IOIOFM, Toronto. Spider Jones Show- Guest on the issue of Black-focus school, 
February 6, 2005 . 


CBC Television (Newsworld). News. Weekend Edition, II am. Interviewed on the issueof 
Black-focus school, February 5, 2005 . 


640 AM Radio, Toronto, 5 pm News Show. Interviewed on the issue of Black-focus school, 
February 4, 2005 


570 News Radio, Kitchener, Ont. George McNeillie Show. Interviewed on the issue of Black 
focus school, February 4, 2005 


CHBC Television, (Kelowna, B.C.) Evening News show, - Discussion of Racial Profiling. March 
15, 2004 . 


CBC Radio, 89.5FM. (Kelowna, B.C.). Show -Daybreak. Interview about Racial 
Profiling. March 15, 2004 


CHIN Radio, 100.7FM, Toronto. Show- Insight. Interviewed about Black youth, sports and 
schooling. Aired February 25, 2004. 


CHIN Radio, 100.7FM, Toronto. Show- Insight. Interviewed about research study on social 
mobility of Black Caribbean-Canadians. Aired February II, 2004 . 


CBC Radio, 90.5FM, Halifax. Show- Main Street. Interviewed about Black youth, their 
schooling and well-being. Aired Friday, June 6, 2003. 5-6pm .. 


TV Ontario- Guest on More to Life show about "Diversity and Education"- aired live 
February 26; repeated February 27, 2003. 


CHRY 105.5- Radio York, Panellist on special live community broadcast on "youth and 
violence" aired from a Jane/Finch community centre. February 18, 2003. 


CKLN 88.1FM- Ryerson University Radio, Guest on show: Word of Mouth. Interviewed about 
'Black youth & education,' & about the "Racism, Violence & Health Project. Feb.2 003. 


CHRY 105.5FM- Radio York, interviewed by Tyrone Street on the "News Now" Programme, 
about The Racism, Violence and Health Project, January, 8, 2003. 


CBC Radio, 99.1FM- Toronto, Metro Morning. Gue.st- Talking about the "Racism, 
Violence and Heath" Research Project. November 22, 2002. 


CHRY 105.5FM- Radio York, Panel Guest on the Town Hall radio Programme Jane/Finch: 
Its Community and Its University. Final program in the public forum series on the 
York/Westview Partnership. April, 2002. 
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CHRY 105.5FM- Radio York, Guest on the Afternoon Information Show with Neil 
Annstrong on the recently published book, Experiencing Difference. August, 2000; 
repeated November 2002. 


CHRY !05.5FM- Radio York, Guest on the Afternoon News Program with Clive Braham, Re: 
"African Canadian Students and the Educatimi.al System: From Elementary School to 
University." March, 2000. 


CTS - Crossroads Television System, Guest on Rhonda London Live - "Reading, Writing and 
Racism." September 28, 1999. 


CHRY 105.5 FM- Radio York, Guest on the Afternoon Show with Neil Armstrong, re: Book 
ReNisioning Black Education, October, 1998. 


CBC Radio, 740AM -Sunday Morning, "Racism, Black students, and the Education 
System," a discussion with the Okey Chigbo, journalist, and host, Ian Brown, May II; 
repeated August 10, 1997. 


Vision TV, Boomers Talk. Four episodes on Baby Boomers. January- February I997. 


CBC Radio, Edmonton- interviewed about the "Million Man March," October 16, 1995. 


CBC 740AM, Radio Noon, -"Are segregated school programs a good idea?" Guest September 
14, 1995. 


640AM, Shelly Klinch show- On issues related to Black youth (Guest), February 1995. 


CTV, Canada AM: "Blacks, Crimes & the Media"- live, Apri113, 1994 (Guest Panellist). 


Vision Television - Commentary: "The role of the Black community in dealing with 
crimes." -aired April, 1994. 


TV Ontario -Interviewed re: The Ontario Government's violence in school legislation- Inside 
Education. Magazine Program, aired March 4, 1994. 


TV Ontario- Guest Panellist on Issues in Education- show aired, March 3 and 6, 1992. 


Vision Television- Guest Panellist on Police, Media and Minorities- show aired Feb 22, 1992. 


Radio Noon, CBC 740AM- Discussion of book: Making It: Black Youth, Racism and Career 
Aspirations in a Big City- aired March 18 and 19, 1991. 


(Newspapers. magazines, online) 


Now. magazine-- School Divide: Latest TDSB report on equity highlights the cycle of 
systemic problems that have plagued education bureaucracies for decades. 
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Deb O"Rourke. December 14-20, pp. 10-11. 
https://nowtoronto.com/news/race-divide-in-toronto-schools/ 


The Hamilton Spectator·· TDSB says gifted ed programs wiii remain, Reporter: Christopher 
Katsarov, December II. · 
https://www.thespec.com/news-story/7989679-tdsb-says-gifted-ed-programs-will-remain/ 


National Post •• TDSB reassures parents who were worried about the future of gifted ed 
programs. Reporter: Peter Goffin (Canadian Press). December I 0, 2017. 
http://nationalpost.com/pmn/news-pmn/canada-news-pmn/parents-fear-changes-to
toronto-schools-gifted-special-ed-programs 


CTV News, Toronto (online)·· Parents fear changes to T.O. schools' gifted, special ed 
programs. Reporter: Peter Goffin (Canadian Press). December I 0, 2017 . 
http:l/toronto.ctvnews.ca/parents-fear-changes-to-t-o-schools-gifted-special-ed-programs-
1.3715189 


Globe and Mail·· Parents fear restructuring to Toronto schools' gifted, special ed 
programs. Reporter Peter Goffin (Canadian Press). December 9, 2017. 
https:// globalnews.ca/news/3 907781/restructuring-toronto-schools-gifted-special-ed
programs/ 


Toronto Star •• TDSB reassures parents who were worried about the future of gifted education 
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University of the West Indies, Trinidad and York University. Was representative 
of York University, 1996/7. 
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Centre for Race & Ethnic Relations (CRER) Advisory Committee, York U., 1996-1998 


Member, Ad Hoc Equity Cittee, York University Faculty Assoc.(YUFA), Summer, 1997 


Member, Secondary School Reform Forum Planning Group. Liaison Office, Atkinson 
College, February/March, 1997. 


Government Ministrv Committees Member 
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Advisory Committee on Student Achievement, Toronto District School Board 2005 -06. 
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Canadian Crossroads International, Toronto, 1992-1994 


Board of Directors, Regent Park Community Health Centre, 1992-1994 
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& Chair, Residential Placement Advisory Committee, Children's Services, Ministry of 
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Expert Report on Crime, Criminal Justice and the Experience of Black Canadians in 
Toronto, Ontario 


Akwasi Owusu-Bempah, PhD 
Assistant Professor, Department of Sociology, University of Toronto 


Camisha Sibblis RSW, MSW, PhD( c) 
Faculty of Social Work, York University 


Dr. Carl James, PhD 
Professor, Jean Augustine Chair in Education, Community and Diaspora at York University, 
Fellow of the Royal Society of Canada 


1. Introduction 


We have been asked by counsel for Mr. Morris to provide evidence and analysis of research 
relating to the existence and impact of Anti-Black racism in Canadian society generally and in 
the Toronto region in particular. The aim of this report is to assist the Court with understanding 
the conditions under which many Black people reside, receive education and employment, 
experience crime and the criminal justice system, and suffer from various forms of 
discrimination. When read in combination with Ms. Sibblis' analysis of Mr. Morris' life 
experiences, this report may also assist the Court in gaining a nuanced understanding of the 
social conditions and context that may have contributed to his involvement in the offence for 
which he is being sentenced. We have been apprised by counsel for Mr. Morris, Gail D. Smith, 
of the underlying facts related to Mr. Morris' finding of guilt. We have considered these facts in 
order to focus our contextual and social analysis . 


2. Our Analysis in Brief 


The over-representation of young Black men in the criminal justice system is increasingly 
acknowledged by scholars and policy-makers alike as an important social issue. Over the past 
several decades in Ontario, various task forces and commissions have drawn attention to the 
social factors known to increase involvement in crime and have identified evidence of systemic 
discrimination in key social institutions - from child welfare and education - to the operation of 
the justice system itself. 


The present circumstances of Black Canadians have deep historical roots. The institution of 
slavery and of legalized segregation in Canada formed the basis for Black Canadians' initial 
relationship with the state and its people. While slavery and segregation served to underpin early 
economic and political structures, the ideas and assumptions on which they were based shaped 
the nature of social relations. As evidenced by public opinion polls, some of these beliefs and 
ideas are still present in the minds of Canadians - particularly those associating Black people 
with crime and violence. Indeed, racially prejudicial attitudes remain commonplace among 
Canadians. The continued existence of various forms of institutional racism that affect the lives 
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of Black Canadians is also underscored by the anti-racism initiates recently launched by the City 
of Toronto and the Government of Ontario. 


For this reason, understanding- and redressing- criminal justice decisions lies in the social 
context where young Black men suffer racism, discrimination, and marginalization. It is 
impossible to understand the offending behaviour of young Black Canadians and their 
overrepresentation in the criminal justice system, without a broader consideration of the Black 
experience in Canada, past and present. 


3. Anti-Black Racism in Ontario 


HISTORICAL RECORD: 
Colonialism and slavery structured Black Canadians initial relationships with the state 
and its institutions. This legacy continues to impact upon the lives of Black people in 
Canada, Ontario and Toronto. 


People of Afiican descent have a long history in Canada and have played an integral part in the. 
formation of the nation. The first documented person of Afiican descent in Canada, Mathieu Da 
Costa, served as a translator to French and Dutch explorers as early as 1609 (Winks, 1997). 
Black people were subsequently brought to Canada as slaves in a practice that lasted from the 
early 17th century until it was abolished in 1834 (Ibid). Many Blacks also arrived in Canada, and 
particularly Ontario, through the Underground Railroad, as fugitive slaves from the United States 
(Maynard, 20 17). Most of Ontario's Black settlements were located in the Southern parts of the 
province in and around the Windsor, Chatham, London, St. Catherines and Hamilton areas. 
Others formed small groupings in Toronto and outside of Barrie, Owen Sound and Guelph. 
These closely concentrated Black communities served as a buffer against prejudice and 
discrimination from the White population. The historical record suggests that Black people in 
Canada were generally treated with hostility and disdain. 


The fact that at least six of the first sixteen legislators of Upper Canada held slaves, provides 
insight into how early Canadian settlers viewed the Black population. As the institution of chattel 
slavery was predicated on the idea that the slaves were not human beings, it is reasonable to 
suggest that the initial experience of Black people in Canada was one of second class citizenship. 
Indeed, after slavery was abolished, Blacks experienced segregation (both legal and de facto) in 
education, employment, housing and other spheres of social life (Henry and Tatar, 2005)1• These 
early experiences served to put Canada's Black population at a severe economic and political 
disadvantage, while simultaneously privileging White Canadians (Wortley and Owusu-Bempah, 
2011). This history has also set the stage for the experience of more recent Black immigrants by 
creating a framework of anti-Black racism that continues to express itself across the various 
facets of Canadian society. · 


Canada, like many other Western nations, continues to carry the heavy burden imposed by a 
legacy of colonialism. As Morgan (20 16) notes, a key feature of the experience of Black 


1 It should also be acknowledged that this reality is a feature of the distant past; the legislation that allowed for 
segregated schools in Ontario remained on the books untill964 (Henry & Tatar, 2005). 
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Canadians has been the simultaneous erasure of the contributions that Black people have made to 
this country along with the discrimination they have faced while making these contributions. The 
participation of Black Canadians in military service, politics, educational reform, and 
entrepreneurship goes largely unmentioned in the media and is almost completely omitted from 
school curricula. At the same time, the full extent of the discrimination experienced by Black 
people- from slavery and segregation to the interpersonal violence experienced by the victims of 
hate crimes today- remains under-reported (Henry & Tator, 2005; Maynard, 2017. Morgan 
(2016) is correct in emphasizing that the erasure of Black accomplishments alongside the failure 
to acknowledge Canada's colonial legacy contributes greatly to the perpetuation of anti-Black 
racism. Without a clear historical contextualization of Black disadvantage, the under
achievement of Black students, Blacks' over-representation among the unemployed, and their 
increased presence within correctional facilities is easily explained by reference to stereotypical 
assumptions about Black work ethic, the nature of Black families, and Blacks' supposed innate 
propensity for crime and violence (James, forthcoming; Owusu-Bempah, 2017) . 


Nonetheless, the continued presence of various forms of racism2 and discrimination in Canadian 
society has both been extensively documented by scholars and acknowledged by government 
commissions and task forces dating back several decades. In Ontario, clear evidence of 
government concern about anti-Black racism dates back to the 1980s and is evidenced most 
recently with the formation a provincial Anti-Racism Directorate in 2016, which has anti-Black 
racism as one of its main foci. Likewise the 2016 Toronto Action Plan to Confront Anti-Black 
Racism provides evidence of similar concern in the province's largest municipality and home to 
the greatest number of Black Canadians. The recent establishment of these anti-racism initiatives 
in Ontario reinforces the fact that Black people in Canada, regardless of place of birth, or length 


· of time in the country, continue to face unique challenges that influence their experiences and 
life chances. The following is a summary list of Ontario government anti-racism initiatives: 


• Provincial Advisorv Committee on Race and Ethnocultural Relations (1987) 
• Anti-Racism Secretariat (1992 ) 
• Stephen Lewis Report on Race Relations in Ontario (1992) 
• Amendments to the Education Act (I 992) 
• Commission on Svstemic Racism in the Ontario Criminal Justice Svstem ( 1995) 
• The Review of the Roots of Youth Violence (2008) 
• Ontario's Equi(V and Inclusive Education Strategv (2009) 
• Accepting Schools Act (2012) 
• Anti-Racism Directorate (20 16) 
• Toronto Action Plan to Confront Anti-Black Racism (2016) 


The myriad initiatives, accompanying reports and lengthy lists of recommendations mean little, 
however, if they have limited influence on the actions of key decision makers. To help 
contextualize the experiences of young Black men in the criminal justice system, and to outline 
the facts that inform our opinion, we outline the nature and extent of the discrimination, 


2 For example, the results of a 2007 public opinion poll showed 47% of Canadian respondents (outside of Quebec} 
reported being at least slightly racist. The figure for respondents in Quebec was 59% (Leger, 2007 cited in Pattiquin, 
2007} . 
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marginalization and exclusion which they experience across various institutions and areas of 
social life in Ontario today. We begin by looking at what it feels like to be a young Black man in 
this context. 


4. Black Masculinities 


RESEARCHERS HAVE FOUND: 
Youth subcultures tend to reinforce masculine characteristics associated with violence, 
dominance, and homophobia. These traits or characteristics may be overemphasized by 
Black males for whom acceptable means of displaying masculinity are blocked, and for 
whom experiencing racism is a daily reality. 


It is generally accepted that Canadian society is built on the values of liberal individualism -
namely, that individuals act out of their own free will and that their success or failure is because 
of the choices they have made or the risks they have taken. In this context, whatever is achieved 
is portrayed as more related to an individual's own efforts than to the social, economic or 
political context in which they exist as racialized, marginalized or minoritized individuals. Boys 
and men who fail to meet these expectations are said to perform "subordinate" forms 
masculinity. Indeed, scholars submit that there is a link between social marginalization and boys' 
and men's violent behavior (Groes-Green, 2009; Messerschmidt, 2000). 


According to Messerschmidt (2000), in addition to competitive individualism and 
aggressiveness, men generally perceive violence as an appropriate reference for constructing 
their masculinity and as a means of mediating their relationships with other people. To them, 
violence -which over time becomes normalized - is thought of as a "masculine resource" that 
serves in their affirmation and shields their vulnerabilities. In some cases and in some contexts, 
men's orientation to aggression and violence as forms of their masculinity are connected to their 
responsibilities to provide for (i.e. being "bread-winner") and "protect" their families (see Groes
Green, 2009; Hope, 20 I 0). Connell and Messerschmidt (2005) also write of "protest 
masculinity" which they define as "a pattern of masculinity constructed in local working-class 
settings, sometimes among ethnically marginalized men, which embodies the claim to power 
typical of regional hegemonic masculinities in Western countries, but which lacks the economic 
resources and institutional authority that underpins the regional and global patterns" (pp. 847-
848). 


As Connell (2005) points out, youth subcultures also tend to reinforce masculine 
characteristics associated with violence, dominance, and homophobia. These traits or 
characteristics may be overemphasized by Black males for whom acceptable or positive 
means of displaying masculinity are blocked, and for whom experiencing racism is a daily 
reality (Goff et al., 20 12). Whereas many White men are afforded the opportunity to affirm 
their masculinity by socially acceptable means, a decent-payingjob in the legitimate labour 
market, for example, these avenues are blocked for many Black men, particularly those living 
on the margins of our society. As Majors and Billson (1992) suggest: · 
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Toughness, violence, and disregard for death and danger become the hallmark of 
survival in a world that does not respond to reasonable efforts to belong and 
achieve [to be a good man]. The frustration that inevitably wells up from 
believing in a role that one cannot fulfill effectively spills over into other ways of 
proving masculinity: being cool, being tough, and sinking deeper and deeper into 
the masking behaviors that remove the sting of failure (Majors & Billson, 1992: 
34). 


Available data indicate that serious violence is concentrated within Toronto's Black 
communities. Gartner and Thompson (2004: 33), for example show that between 1992 and 2003, 
the homicide rate for Black Torontonians (10.1 murders per 100,000) was more than four times 
greater than the city average (2.4 murders per 100,000). Further analysis demonstrates that young 
Black men are particularly vulnerable. Indeed, whereas Black males account for only 4 percent 
of Toronto's population, in 2007, they represented nearly 40% of the Toronto's homicide 
victims. Thus, Black males had a homicide victimization rate of approximately 28.2 per I 00,000, 
compared to only 2.4 per 100,000 Toronto's population as a whole (Wortley 2008 in Owusu
Bempah and Wortley, 2014: 294). Likewise, survey data demonstrate that Black youth in 
Toronto report higher levels of violent offending and violent victimization than youth from other 
racial groups. For example, 53% of Black students who participated in the 2000 Toronto Youth 
Crime and Victimization Survey indicated that they had been involved in three or more fights in 
their lifetime, compared to 39% of white students, 32% of Asian, and 28% of South Asian 
students (Tanner and Wortley, 2002 in Owusu-Bempah and Wortley, 2014: 296).3 


The centrality of danger and violence in securing masculinity among Black urban poor men is 
captured well in the work of Anderson (1999). Anderson suggests that exerting violence and 
aggression, or at least exhibiting the potential for violence and aggression, is key to gaining 
respect within structurally disadvantaged communities. Violence may also be seen as an 
accepted method of dispute resolution for individuals who subscribe to "street" oriented 
subcultural norms, and view the police and criminal justice system as an oppressive institution, 
unable or unwilling to serve as a meaningful resource. Both the marginalization of Black men, 
and the criminalization that results from it, influence how they come to view themselves, and as 
a result, how they navigate the world in light of the opportunities (or lack thereof) afforded to 
them. · 


In the case of Black youth, numerous scholars have written on how schooling and other social 
institutions fail to provide them with the support and education needed for success and effective 
participation in society (Dei & Kempf2013; James 2012a; 2009; Teele & James 2014). A web of 
negative stereotypes, which operate to disadvantage Black children, are sustained by the very 
institutions whose purpose is to foster healthy development from childhood into adulthood - and 


3 It is important to note, however, that Black youth are not over-represented in all types of criminal offending. Data 
gleaned from the same survey show that White students report much more involvement with illicit drugs than Black 
youth. Indeed, 45% of White students reported that they had used cannabis at some time in their life (compared with 
39% of Black students), 6% had used cocaine or crack (compared to only 2% of Black students), and 13% had used 
other illegal drugs (compared to only 3% of black students). Likewise, 17% of White students indicated that they 
had sold illicit drugs at some time in their life, compared to only 15% of Black students (Tanner and Wortley, 2002 
in Owusu-Bempah and Wortley, 2014: 294). These findings are notable because Black people are generally over
represented in arrests and convictions for drug possession and trafficking. 
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all in the context of a "liberal" society which celebrates individual merit and achievement. We 
look at those institutions in the next two sections, starting with child welfare followed by 
education. 


5. The Experiences of Black Children and Youth within the Child Welfare System 


KEY FACTS: 
• Black Canadians comprise 8.5% of the population of Toronto; their young 


represent 40.8% of children in care. 
• Children in care are more likely to come into contact with the youth justice 


system than they are to graduate from high school. 


Racism and poverty have been credited with fuelling the disproportionate representation of Black 
Canadian children in Ontario's welfare system (Fallon et al., 2015). Although Black Canadians 
comprise only 8.5% of the population of Toronto, their young represent 40.8% of children in 
care, according to data released by the Children's Aid Society of Toronto (OACAS, 2016: 4). 


Concerns about Black Canadians' experiences with Ontario's child welfare system have been 
raised by service users, advocates, and community partners and the media for decades (OACAS, 
20 16; OHRC, 20 18). These concerns revolve around increased levels of surveillance that target 
Black families and result from widely-held, yet often unconscious, beliefs that Black families are 
unfit and pathological (Maynard, 20 17). Not only are Black children and youth over-represented 
within the welfare system in Ontario, but" service ·users report that"!liey are treated differently 
with comparison to White children and youth, experiencing more negative outcomes and less 
access to required services. 


The social circumstances of Black Canadians play a key role in influencing their experiences 
within this system. King et al. (2017) analyzed data from Ontario's child welfare agencies, 
finding that Black children were more likely to be investigated than White children, though he 
found little evidence to suggest that differences in substantiating cases, in transferring families to 
ongoing services, or in placing children in out-of-home care were based on race alone. However, 
he reported that severe economic hardship, combined with assessments about the quality of the 
parent-child relationship, contributed substantially to the decision to put the child in care. 


As in the case with Indigenous peoples, it could be argued that assessments about parent-child 
relationships are based on White-middle class norms about family and parenting that are 
culturally biased against Black families. The practice of extended families caring for children, 
something common outside of the Western world, for example, may clash with Western notions 
of the nuclear family and ideas about who should have primary responsibility for raising 
children. These differences are compounded by the economic hardships facing many Black 
people in Toronto which result in parents working long hours to support their families, while 
children are left in the care of grandparents, aunts, uncles and siblings. 


Given concern about Black over-representation in the child welfare system, the Children's Aid 
Society of Toronto recently held a series of community consultations with the city's Black 
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communities. Participants included parents who had involvement with the organization, adults 
who .were in care as children, social service staff, and members of organizations that partner with 
child welfare agencies (CAS Toronto, 2015). A resounding theme of these consultations was the 
high degree offear and mistrust of the system. Parents and caregivers said that they were not 
being 'listened' to by service providers and that children in care were not being heard. While 
participants acknowledged the need for child protection services to keep children safe from 
abuse, they also stressed the need for improved transparency and a greater range of service 
options for Black families. Significantly, there was a widespread perception of collusion between 
the major institutional systems that support Black children- namely, child welfare, education, 
and criminal justice. 


The over-representation of African Canadian children and youth within the child welfare system 
in Ontario and their experiences of discrimination within this system present a number of areas 
of concern. The removal of Black children from their parents disrupts Black families, thus 
weakening the ties of kinship that are important for the emotional and social development of 
children and youth (Owusu-Bempah and Howitt, 1997). As contact with the child welfare system 
is a predictor of later offending, disproportionate levels of contact with the system, combined 
with the absence of culturally appropriate practices, increases the criminogenic effect of care for 
African Canadians (Jonson-Reid and Barth, 2000; Owusu-Bempah, 2007; 2010). Furthennore, 
the high rates of contact with the system and the removal of Black children from their parents 
also reinforces negative stereotypes about the fragility of Black families and further pathologizes 
African Canadian communities. 


In sum, experience with the child welfare system acts ·as a catalyst for criminal offending and is a 
burden disproportionately inflicted upon Black Torontonians. Their increased exposure to one 
state institution, child welfare, increases their chance of exposure to another, the criminal justice 
system. The failure of Ontario's education system to adequately address the needs of Black 
students also plays a role in their increased criminalization. We turn to this important institution 
below . 


6. The Experiences of Black Children and Youth in Education 


KEY FACTS (based on 2006-2011 data from the Toronto District School Board): 
• Almost half of the Black student population is streamed into non-university tract 


programs. 
• Black students are more than twice as likely to be suspended and almost twice as 


likely to be expelled compared with White students and students from other 
racialized groups. 


• Black students are twice as likely to drop out of school in comparison to White 
students and students from other racialized groups. · 


• Black students graduate below the provincial graduation rate . 


The relationship between educational failure and criminalization is well-established (Groot & 
van den Brink, 20 I 0; Lochner & Moretti, 2004). Poor academic perfonnance, absence from 
school, and failure to graduate all increase the likelihood of offending. 
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As is the case with child welfare, concern about Black academic (under) achievement has been 
present in Ontario for several decades. In 1987, a Provincial Advisory Committee on Race and 
Ethnocultural Relations was formed foJiowing a provincial conference on race and ethnocultural 
relations. The Committee prepared a Working Paper in 1988 entitled "The Development of a 
Policy on Race and Ethnocultural Equity" (Ministry of Education, I 988). Shortly thereafter, in 
the wake of the "Yonge Street Riot," NDP Premier Bob Rae commissioned Stephen Lewis to 
investigate the state of race relations in Ontario. 


The 1992 Stephen Lewis Report, as it has come to be known, highlighted a lack of progress 
being made to improve educational outcomes for Black students. Lewis outlined the concerns of 
Black students drawn from consultations held in Toronto and the surrounding areas. These 
concerns included: a Jack of racial diversity among teachers; an absence of Black people and 
Black history in the curriculum; the tolerance of racist incidents in schools; the harsher discipline 
of Black students; the streaming of Black students into courses below their ability; and Black 
students being discouraged from attending university. Similar findings by several other 
government-sponsored initiatives Jed to the NDP's amendments to the Education Act in 1992. 
These amendments caJied on school boards to develop and implement anti-racism and 
ethnocultural equity policies that would promote the identification and elimination of systemic 
inequities and barriers to equitable education for students and encourage equitable education 
practices for aJI staff (James & Turner, 20 17). 


The positive sentiment derived from these suggestions was short lived, however, foJiowing the 
election of conservative Premier Mike Harris in 1995. Harris campaigned on an anti-employment 
equity platform and a promise of increased discipline in schools. In 2000, a Code of Conduct for 
Ontario schools was released, foJiowed soon after by the amendments to the Education Act, 
granting legal force to the Code of Conduct giving principals and teachers more authority to 
suspend and expel students. The Act made expulsions and suspensions mandatory for serious 
infractions and set out a zero tolerance policy for inappropriate behaviour. This approach to 
school discipline was criticized for suspending students for minor incidents and for being 
especiaJiy harsh on Black students (Puxley, 2007). In 2007, the OHRC and the Ministry of 
Education finalized a settlement to end the provincial zero tolerance policy and replace it with a 
progressive discipline approach to dealing with inappropriate school behaviours. Despite 
seemingly positive changes to the Education Act, including the implementation of an Equity and 
Inclusive Education Strategy in 2009, Black students continue to face poor educational 
prospects. 


James and Turner (2017) analyzed data from a 2006-2011 cohort of Black students in the 
Toronto District School Board (TDSB) to examine their educational outcomes. Given the general 
youthfulness of the Black population, Black Canadians represent a larger proportion of students 
in the TDSB's high school population than they do in the general population. Whereas Black 
people represent 8.5% of the population of Toronto, they represent 12% of students in the 2006-
2011 TDSB cohort documented in the James and Turner report highlighted below. 


The streaming of Black students into non-university tract programs in schools has been an 
ongoing concern for students, parents, educators, community activists and some politicians. This 
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concern centers on the perception that the streaming of Black students into non-university tract 
programs is the result of stereotypes asserting that Black people are Jess intelligent, Jess 
academically inclined (under-achievers), and thus more suited to vocational or college based 
programs (James, 2012: 482-484). As James and Turner demonstrate, in comparison to White 
and other racialized students, Black students in the TDSB are underrepresented in the Academic 
program of study and over-represented in the Essentials program. In the 2006-2011 cohort, 53% 
of Black students, 81% of White, and 80% of other racialized students were in the Academic 
program of study. On the other hand, Black students (39%) were over twice as likely White 
( 16%) students and students from other racialized backgrounds (18%) to be enrolled in the 
Applied program. Black students were also three times as likely to be enrolled in the Essentials 
program (9% versus 3% of White and other racialized students) (James and Turner, 2017: 30) . 


Suspension and expulsion rates are also an important indicator of academic success as they . 
reflect time spent outside of the educational system, thus impacting upon on student's attachment 
to their schools, peers, and teachers. Exclusion from school is widely recognized as a driver for 
wider social exclusion and is highly correlated with unemployment and involvement in crime. As 
Martin Narey (2001), Director General ofHM Prison Service in the U.K. notes: "The 
I3,000 young people excluded from school each year might as well be given a 
date by which to join the prison service some time later down the line" (cited in McMurtry & 
Curling, 2008: 56). 


Suspensions and expulsions may be particularly detrimental if they are perceived by students to 
be unjust, which in the case of Black youth, they often are (Ruck & Wortley, 2002: 190). Indeed, 
as Black students are often stereotyped as "trouble makers" and often subject to increased 
surveillance and school disciplinary action that align with this stereotype (James, 2012: 480-
482). In the 2006-20 II TDSB cohort, Black students were more than twice as likely as White 
and other racialized students to have been suspended at least once during the academic year. 
Upon completion, 42% of all Black students had been suspended at least once, compared with 
only 18% of White students and 18% of other racialized students. Similar disparities exist with 
respect to expulsions. The TDSB data show that of the 213 students who were expelled between 
2011-2012 and 2015-2016, almost half(48%) were Black (James and Turner, 2017: 36). 


Finally, the data indicates that Black students' levels of academic success, measured in terms of 
graduation rates, is far below that of their peers. Among the 2006-20 II cohort, 84% of White 
students had graduated from high school at the end of 5 years, compared to 87% of other 
racialized students. By contrast, only 69% of Black students had graduated from high school 
over the same five-year period. Likewise, Black students were twice as likely (I I%) as White 
and other racialized students (both 5%) to be returning to high school the following year when 
they should have graduated and twice as likely to have dropped out (20%) compared to White 
(II%) and other racialized students (9%) (James &Turner, 2017: 31) . 


The negative consequences of Anti-Black racism in schooling generally and of zero-tolerance 
policies in particular, cannot be understated. Indeed, in their report on the Roots of Youth 
Violence, McMurtry and Curling (2008) argue that such policies have contributed to the school
to-prison pipeline, or the funneling of underachieving and excluded Black students into the 
criminal justice system. If Black students are not afforded the same opportunities for academic 
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success as many of their peers, their life chances ultimately suffer. Poor educational outcomes 
for Black students ultimately have a negative impact on their employment prospects and earning 
potential. These problems not only affect individual Black Canadians, but by extension, also 
their families and communities. 


7. Black Employment and Poverty 


KEY FACTS: 
• The income gap for visible minorities, including Black Canadians, is growing. 
• One-quarter of Black Canadian women live below the poverty line (compared with only 


6% for White Canadians). 
• Black children are living in poverty at the unprecedented rate of 33% for those of 


Caribbean heritage, 47% of those from continental Africa (only 18% for White 
children). 


The comparatively low levels of academic achievement, combined with structural and 
institutional forms of discrimination converge to produce inequalities in Canada's employment 
sector. Based on the poor educational outcomes for Black students presented in the section 
above, it is unsurprising that Black youth are particularly vulnerable to unemployment. In 
Toronto, for example,.the unemployment rate in 2014 for Black youth aged 15-24 was 30% 
compared with 20% of youth from other racial backgrounds (CivicAction, 2014). 


High rates of Black unemployment are not a new phenomenon. Evidence suggests that Black job 
seekers are excluded from the labour market, in part, due to the discriminatory actions of 
employers. In early 1980s Henry and Ginzberg (1985) conducted a series of studies to examine 
the impact of race and foreignness (as indicated by name or accent) on the likelihood of being 
offered a job. In one study, Black and White actors were sent to interviews assuming the role of 
the same interviewee (the resumes were the same and the actors played the role of the same 
fictional job candidate). Ultimately, Henry and Ginzberg determined that Black applicants 
experienced discrimination in one-quarter of job contacts which could not have happened by 
chance alone. 


More recent research has produced remarkably similar results. Douthwright (2017) created four 
fictional female job applicants; two White and two Black applicants submitted their resumes to 
entry-level retail jobs. In line with previous American research, Douthwright found that even the 
White applicant with a criminal record received more call-backs than the Black applicant with no 
criminal record (see Pager, 2003). Of the 64 applications submitted by the White applicant with 
no criminal record, 20 call-backs were received, whereas the White applicant with a criminal 
record received 12. By comparison, the Black applicant with no criminal record received only 
seven call-backs and the Black applicant with a criminal record received just one (Douthwright, 
2017). . 


Employment discrimination also affects income levels for Black and other racialized Canadians. 
In fact, data from the 2016 census shows that the income gap for visible minorities actually 
increased between 2006 and 2016, with members of visible minority groups earning on average 
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26% less than non-visible minorities (Monsebraaten, 2017). Hou and Coulombe (2010) analyzed 
data from the 2006 census to examine the earning gaps between Canadian-born visible minorities 
and non-visible minorities working similar jobs in Canada's public and private sectors. Their 
research shows that while income was similar for members of visible minority groups in 
comparison to Whites working in the public sector, the data from the private sector was 
significantly different. Visible minority men, and Black women in particular, earn significantly 
less than comparable Whites (comparable in terms of educational attainment.and years of 
professional experience, for example) working similar jobs in private industry. Hou and 
Coulombe attribute the income differences to differences of equality of opportunity. Whereas the 
public sector is subject to employment equity regulations, the private sector faces less pressure to 
have equitable practices and policies. 


Predictably, higher levels of unemployment and lower levels of income increase rates of poverty 
among Black Canadians. Whereas 6% of White Canadian women live below the poverty line, the 
figure is 25% for Black women in Canada. As a result, Black children are living in poverty at the 
alarming rate of33% for those of Caribbean heritage and 47% of those from continental Africa 
(UNHR, 2016). The rate for White children is 18%.ln Toronto Specially, African Canadians 
accounted for 19% of people living in poverty, while comprising just 8.4% of the population 
(National Council of Welfare, N.D)4• 


In addition to their individualized experiences with poverty, Black Canadians are also over
represented in Toronto neighbourhoods most afflicted by poverty and other forms of 
disadvantage.5 Compounding the effects oflower household incomes, these neighbourhoods are 
underserved by public transit and contain a lower concentration of essential services. As a result, 
Black people in Toronto have poorer access to recreational and community centres, libraries, 
good schools, community health hubs and hospitals (Hulchanski, 20 I 0). These are the very 
services that serve to create strong communities and to protect young people from the allures of 
crime, gang membership and the violence that accompanies it (McMurtry and Curling, 2008: 
31 ). Accordingly, in the absence of important social services and in the presence of increased 
poverty, crime and victimization remain higher in these communities. For example, rates of 
shootings and homicides are higher in these neighbourhoods than the city average, and the 
victims of homicide younger than for Toronto as a whole (Hulchanski, 2010: 23). As noted 
above, it is young Black men who are most adversely affected by this violence. In response, 
these neighbourhoods are also subject to a hard-enforcement style of policing aimed at targeting 
its perpetrators (Owusu-Bempah, 2014) . 


8. Black Canadians' Perceptions of and Experiences with the Criminal Justice System 


KEY FACTS: 
• Over 80% of Black Canadians in Toronto feel that police treat Black people worse than 


White people . 


4 See Table 10, Visible minority groups, 2006: Percent distribution of persons living in poveny. 
5 As David Hulchanski (20 I 0) points out in his Three Cities rep011, household income in the neighbourhoods in 
which Black people are most likely to live has decreased by 20% over the past three decades . 
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• Half of the Black student population in Toronto report being been stopped and 
questioned by the police on two or more occasions in the previous two years (compared 
with 23% of White students). 


• Black people are over-represented in police "contact cards" for all areas of Toronto, 
regardless of neighbourhood crime rate or racial composition. 


• Black accused are more likely to be detained before trial than White offenders. 
• Incarceration is becoming increasingly concentrated among Black Canadians. 


The historical record suggests that Black Canadians have had a long and tenuous history with the 
criminal justice system. Walker (2010) describes the discrimination faced by Black defendants in 
Ontario's courts during the 181h and 19'11 centuries. Similarly, Mosher (1998) documents how 
police used public order offenses in the early 20'h century as a means of controlling Toronto's 
Black population. The historical and contemporary treatment of Black people in the justice 
system is has its genesis in Canada's experience with colonialism and slavery. During this 
period, Black people were systematically dehumanized and depicted as animalistic, aggressive, 
violent, and dangerous (Fishman, 2006; Owusu-Bempah, 20 17). Following the abolition of 
slavery, the association of Blackness with violence specifically, and criminality in general, was 
used as a means as of social control and to justify restrictive immigration practices intended to 
restrict Black entry into Canada (Maynard, 20 17). 


Unfortunately, these perceptions have not completely subsided over time. As Roberts (2001: 
1 03) points out, there remains a tendency in Canada to "racialize" crime; that is, to develop 
associations between criminality and racial or ethnic origin. Indeed, a significant proportion of 
the Canadian public continues to believe that racialized Canadians are involved in a greater 
proportion of offending than official criminal justice records suggest (Rankin & Powell, 2008). 
A survey conducted in Ontario in 1995, for example, found that nearly half of respondents 
believed that there was an inherent relationship between race and criminality. Of the respondents 
with this view, two-thirds selected "West Indians" or "Blacks" as being the most responsible for 
crime (Henry et al., 1996: 472). 


The continued criminalization of Black people is sustained in part by the manner in which they 
are depicted in various forms of popular media (Welch, 2007). Wortley (2002), for example, 
conducted a content analysis of stories appearing in Toronto newspapers over a two-month 
period in 1998. He found that almost half of all stories featuring Black people dealt with issues 
relating to crime and violence, compared to only 14% of stories featuring Whites. His analysis 
identified major racial differences in the news narratives that sought to explain criminal 
behaviour. While crime involving White people was almost always explained as the product of 
individual pathology, Black criminality was typically characterized as a group phenomenon (see 
also Henry & Tator, 2000; Mosher, 1998). 


Contrasting with popular perceptions of Black criminality are public perceptions of criminal 
injustice. As part of its research, the Commission on Systemic Racism in the Ontario Criminal 
Justice System asked justice practitioners and members of the public about their perceptions of 
bias and discrimination within the system. The Commission's findings show that a significant 
proportion of both judges and lawyers felt that Black Canadians were treated differently in court 
than White Canadians in court than White Canadians (Commission, 1995). Members of the 
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public were also asked about bias in both policing and the criminal court system. The survey 
found that over half of Black, White, and Chinese respondents from Toronto believed that the 
police treat Black people differently than White people. Similarly, over half of Black 
respondents and one-third of both White and Chinese respondents felt that Black people are 
treated differently the courts. 


This study was replicated in 2007, 15 years after the initial study was conducted. What may be of 
surprise, in light of the myriad "race relations" initiatives that had been implemented over the 
previous decade, is that the more recent study found that perceptions of bias actually increased 
among Black and White respondents. For example, in 1994, 76% of Black respondents felt that 
the police treated Black people worse or much worse than Whites. By 2007 this figure had risen 
to 81%. Similarly, in 1994, 48% of Black respondents believed that a Black person would get a 
longer sentence than a White person charged with the same crime. In 2007 this figure had risen 
to 58% (Wortley & Owusu-Bempah, 2009: 465) . 


Citizens' perceptions of criminal injustice constitute an important social issue. Not only are the 
police and court system reliant on the citizenry to act as witnesses and co-operate as victims, but 
mounting evidence also suggests that negative views of the system contribute to criminal 
offending (Tyler, 1988; Tyler, 2003; Tyler & Fagan, 2008). People who view the system as 
unjust are less likely to believe they should abide by that system's rules (Tyler, 2003). This is 
particularly salient in the current context. As Black people are more likely than members of other 
racial groups to perceive the justice system as discriminatory, they are also more likely to 
participate in what might be thought of as "system-generated offending behaviour." 


Likewise, evidence suggests that Black youth engage in violence as a means of "self-help" 
resulting from the belief that the police cannot, or will not, provide them with adequate 
protection (Wilkinson, Beaty and Lurry, 2009). Indeed, Wilkinson et al. found that gun carrying 
among Black youth in their sample resulted out of a fear of victimization and a feeling that the 
police could not act as capable guardians (2009: 29-31 ). The perception that they must take the 
law into their own hands not only adds to the cycle of violence in disadvantaged 
neighbourhoods, but also increases the risk of criminalization for Black youth when they do 
encounter the police. Below we examine evidence of Black over-representation in three aspects 
of the delivery of the criminal justice in Ontario. These practices have troubling consequences 
for incarceration rates of young Black Canadian men . 


1. Police Stop and Search Practices 


Survey research conducted over the past 20 years consistently demonstrates that Black 
Canadians are more likely than members of other racial groups to be stopped, searched, and 
questioned by the police. For example, a 1994 survey of Toronto residents found that almost 
one-third of Black male respondents had been stopped and questioned by the police on two or 
more occasions in the previous two years, compared with only 12% of White and 7% of Asian 
males (see Wortley & Tanner, 2003: 371 ). Further analyses reveal that these racial differences in 
police contact are not explained by racial differences in social class, education, or other 
important demographic variables. Indeed, two factors that appear to shield White males from 
police contact, age and social class, do not provide Blacks with the same protection. For 
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example, White people with higher levels of income and education are less likely to be stopped 
by the police than are White people with lower incomes and levels of education. On the other 
hand, Black people with higher levels of income and education are actually more likely to be 
stopped than Black people with lower incomes and levels of education (see discussion in 
Wortley & Tanner, 2003: 371). 


A second Toronto survey involving youth paints a similar picture. Wortley and Tanner (2005: 
586) asked Toronto high school students about their recent experiences with the police. Their 
survey found that over 50% of the Black students reported being been stopped and questioned by 
the police on two or more occasions in the previous two years, compared to only 23% of White, 
11% of Asian, and 8% of South Asian students. Similarly, over 40% of Black students said that 
they had been physically searched by the police in the previous two years, compared to only 17% 
of their White and 11% of their Asian counterparts. 


A further analysis of this data demonstrates that racial differences in being stopped and searched 
by the police could not be explained by racial differences in criminal activity, gang membership, 
drug and alcohol use, or public leisure activities (Wortley & Tanner 2005). More recently, a 
2007 survey of Toronto adults found that Black residents were three times more likely to be 
stopped and searched by the police in the previous two years and that this racial disparity could 
not be explained by racial differences in criminality, drug and alcohol use, driving habits, use of 
public spaces, poverty, or residence within a high-crime community (Wortley & Owusu-Bempah 
2011). 


Another source of police information that has gained an immense amount of public attention in 
recent years are the "contact card" or "street check" data collected by police officers in the 
course of their duties. These forms of data are not collected by police in every civilian encounter, 
but rather those for which the officer wants to record information about a stop for intelligence 
purposes. In addition to details about the stop, contact card and streets checks also typically 
gamer demographic information about the civilian, such as their age, race, and gender. As such, 
it can be argued that the practice of 'carding' provides insight into police surveillance practices 
that typically target the individuals and neighbourhoods subject to increased levels of police 
scrutiny (Owusu-Bempah & Wortley, 2014). 


Data from across Ontario demonstrate that Black people are over-represented in the 'carding' 
activities of a range of police services. These include Peel (Grewal, 2015}, Waterloo (Sharkey, 
2016), Hamilton (Bennett, 2015}, London (O'Brien, 2016}, Ottawa (Yogaretham, 2015}, and 
Toronto (Rankin, 201 Ob ). The Toronto Star's analysis of over I. 7 million "contact cards" filled 
out by the Toronto police between 2003 and 2008 found that Black people comprised almost 
25% of those documented by the police, while representing only 8.4% of the population. 
Interestingly, the data also indicates that Black people are over-represented in police "contact 
cards" for all areas of the city, regardless of neighbourhood crime rate or racial composition 
(Rankin, 2010a; 2010b). 


The targeting of Black Canadians by the police has two main consequences for Black 
communities in Canada. First, because Black people are exposed to higher levels of police 
surveillance, they are also much more likely to be caught breaking the law than are White people 
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who engage in in the same fonns of Jaw violating behaviour. The Toronto high school survey 
discussed above, for example, found that 65% of the Black drug dealers6 said that they had been 
arrested in their lifetime, compared with just 35% of the White drug dealers (Wortley &Tanner, 
2005: 586). Similarly, data recently published by the Toronto Star showed that between 2003 
and 2013, Black people accounted for 25.5% of people arrested for cannabis possession by the 
Toronto Police Service while accounting for 8.4% of Toronto's population. Key here is that 
cannabis arrests increased in tandem with the practice of police 'carding' in Toronto over this 
period (Rankin and Contenta, 20 I 7). As rates of 'carding' increased, so too did the number of 
cannabis possession arrests laid by the Toronto police. Therefore, race-based targeting may help 
explain why Black people are over-represented in arrests for cannabis possession even though 
empirical evidence suggests that rates of cannabis use are similar across racial groups (Hamilton 
et al., 20 I 8). 


A second important consequence of differential police stop and search practices is that they 
contribute to perceptions of criminal and social injustice. Indeed, evidence suggests that Black 
people who are frequently stopped and questioned by the police perceive much higher levels of 
bias and discrimination in the Canadian criminal ju~tice system than do Black people who are 
not frequently stopped (Wortley and Owusu-Bempah, 20 II). As such, these practices may signal 
to Black people, that irrespective of individual behaviour, being Black means being considered 
one of the "usual suspects" (Ibid) . 


2. Pre-trial Decision-Making 


As gatekeepers of the criminal justice system the police influence who is officially processed by 
that system. Here, racial disparities at the front end in tenns of stop and search, and other areas 
of decision making, can have serious consequences. An analysis of Toronto Police data on drug 
arrests carried out by the Toronto Star showed that Black people were not only over-represented 
in drug ·possession charges, but were also Jess likely to be released by the police at the scene than 
White people. The data indicated that 23.6% of those arrested on one count of simple drug 
possession were Black (compared with 8.1% of the population) and 63.8% were White 
(compared with 62.7% of the population). While 76.5% of White accused were released at the 
scene on drug possession charges, the same was true for only 61.8% of Black accused (Rankin et 
a!., 2002a;b). 


Pre-trial detention rates also varied between the two groups, as 15.5% of Black accused were 
held until their trial compared to 7.3% of Whites. These findings held constant, even after 
controlling for other relevant factors (Rankin et al., 2002a;b). A study conducted by Kellough 
and Wortley (2002) provides further evidence of racial disparity in pre-trial decision-making. 
This study tracked ·aver I ,800 criminal cases from two Toronto bail courts during a six-month 
period in 1994. The findings indicate that 36% of Black accused were detained before trial 
compared to 23% of accused from other racial backgrounds. Again, race remained a significant 
factor even after controlling for relevant factors such as flight risk and danger to the public 
(Kellough & Wortley, 2002: 195-196) . 


• Defined as youth who reported selling drugs on I 0 or more occasions in the previous 12 months. 
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Data recently released by the Ontario Ministry of Community Safety and Correctional Services 
shows that Black accused are also detained longer before trial than White accused (Mehler
Papemy, 20 17). It is important to note that the denial of bail has serious consequences for the 
accused. First, the denial of bail might be used as a way to coerce guilty pleas from individuals 
who are reluctant to be held in detention centres for extended periods of time. Second, 
individuals who have been denied bail receive longer custodial sentences than individuals who 
are found guilty but were not held in remand before their trial (Sacks & Ackerman, 2014: 69). 


3. Incarceration 


Despite a decline in the overall inmate population, the number of Black offenders confined in 
Canadian federal correctional institutions increased by 75% in the decade leading up to 2012. 
Whereas Black Canadians represent just 2.9% of the overall Canadian population, they 
accounted for 9.3% of the total federal prison population (Office of the Correctional Investigator, 
2013a). Of concern is both the increasing representation of Black Canadians in federal custody, 
and also their treatment within these institutions (OCI, 20 13a; b; 2014; 2015; 2016; 2017). Based 
on consultations with Black inmates and a review of correctional data, the Office of the 
Correctionallnvestigator (OCI) produced a detailed report that documented the inequalities 
faced by Black inmates (OCI, 20 I 3a). 7 


The OCI found that Black inmates consistently reported that institutional rules were applied 
differently to them when compared with Whites and inmates from other racial groups. Indeed, 
the OCI determined that between FY 2007/08 and 2011112, the number of Black inmates facing 
disciplinary charges increased by 59%, whereas the overall number of disciplinary charges laid 
over the same period dropped by 7%. Of note, over this period, Black inmates were consistently 
over-represented in discretionary charge categories (those requiring judgement on the part of 


· correctional officers}, whereas they were consistently under-represented in less discretionary 
charge categories (such as possession of stolen property, theft and damage of property) (OCI, 
2013a: 22). 


Furthermore, between 2009 and 2013, despite being classified as having lower risk/needs scores, 
Black inmates were more likely to be placed in maximum security (OCI, 2013a: 21). In addition 
to being sent to higher security facilities, despite being classified on average as lower risk, Black 
inmates are less likely than their counterparts to have their custody score lowered so that they 
could be transferred to medium or minimum security prisons. This suggests that at some point 
between risk classification and prison placement, Black inmates are classified as higher risk, 
deserving of maximum security, and at no point does it appear that this assessment reversed. The 
OCI has also found that Black inmates are over-represented in admissions to segregation and 
disproportionately involved in use of force incidents. Whereas Black inmates accounted for 9.3% 
of the total inmate population in FY 20 11/12 they accounted for 11.7% of inmates placed in 
involuntary segregation (OCl, 2013a: 23). In FY 2012/13 Black inmates were involved in 13% 
of use of force incidents. 


The bulk of evidence from the OCI report suggests that Black inmates were often not treated 
with dignity and respect by CSC staff. Evidence also suggests that such (mis)treatment was tied 


7 The Office of the Correctional Investigator acts as the ombudsperson for federal prisoners. 
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to aspects of the inmates' culture (e.g. language, dress, etc.) and the places from which they were 
drawn (i.e. where Black inmates lived prior to incarceration). Black inmates provided examples 
of over-hearing esc staff mocking the way they spoke or trying to speak with a Jamaican 
accent, for example, to their colleagues. One inmate repmted a correctional officer asking him 
"What is wrong with your tongue, don't talk to me like a hoodlum" (OCl, 20 13a: 19). 


Black inmates also reported numerous examples of stereotyping and that judgments about their 
character and lifestyle were also common. Most of the Black men described being labeled a 
'gang member', a 'trouble maker, a 'drug dealer', and/or a 'womanizer' (OCI, 20 13a: 17). 
Furthermore, among Black inmates "The gang member/affiliation stereotype" was of"particular 
concern" (Ibid). During the focus groups, Black inmates stated that correctional staff associated 
Black inmates' home postal code with gang membership. This meant that depending on home 
address of the inmate, Black inmates were associated with gangs from that area. Consequently, 
Black inmates reported that the gang label hindered their ability to obtain access to CORCAN 
jobs8, thereby leaving them working jobs that provided little valuable experience (Ibid). Indeed, 
while the overall prison unemployment rate in federal correctional facilities was 1.5% in 
2012/2013, the unemployment rate for Black inmates was much higher at 7%. Therefore, Black 
inmates were disproportionately restricted from receiving hands-on training in employable skills 
that would aid theirre-entry into society (OCI, 20 13a: 20) . 


Black overrepresentation in corrections is also apparent at the provincial level. In 2010, Black 
adults accounted for 17.7% of admissions to provincial custody while making up 3.9% of the 
overall population (Owusu-Bempah & Wortley, 2014). Similarly, in 2011-2012, Black youth 
accounted for almost one-quarter (24c I%) of admissions to custody in Ontario while comprising 
only 3% of the province's youth population at the time (Rankin & Winsa, 2013). Notably, the 
incarceration rates for young men have steadily declined since the introduction of the Youth 
Criminal Justice Act in 2003; however, Black male youth have not benefitted from this decline. 
In fact, evidence from both the federal and provincial correctional systems indicate that 
incarceration is becoming increasingly concentrated among certain racialized groups, and in 
specific geographical areas, and that Black Canadians have been disproportionately affected by 
these trends. This is troubling in light of what is known about the negative consequences of 
concentrated incarceration. 


For individuals, incarceration significantly reduces later employment rates and income levels 
(Freeman, 1992). Incarceration also has a significant negative influence on social networks, 
social relationships, and long-term life chances, thus impacting one's ability to contribute to 
family and community (Clear, 2008; Roberts, 2004). The families of those incarcerated also 
suffer financial and emotional costs related to separation, the loss of income, and the need to 
support an imprisoned family member (Braman, 2002; Wildeman et al., 2012). 


There is evidence to suggest that the arrest of parents disrupts marital relationships, separates 
children from their parents, and can result in the permanent dissolution of these relationships 
(Christian, 2004). Research has also shown that children with parents in prison suffer serious 


8 "COR CAN is a special operating agency within the Correctional Service of Canada (CSC) that offers employment 
training and employability skills to offenders in federal correctional institutions, to support rehabilitation and help 


""' lower rates ofre-offcnding." (CSC, 2016). 
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psychological consequences, including depression, anxiety, feelings of rejection, shame, anger, 
and guilt (Browning et al, 200 I). These children are also more likely to experience school 
failure, under-employment, and illegal drug use (Clear, 2008). Importantly, studies have shown 
parental incarceration to be a risk factor for juvenile delinquency, further exacerbating crime 
problems in affected communities. 


The impact of concentrated incarceration clearly extends from the family unit into the 
community. As going to prison has a permanent impact on employment and earning potential, it 
also damages the labour prospects of young people in a community by decreasing the pool of 
individuals who can act as mentors and social contacts (Sabol & Lynch, 2004). A reduction in 
the number of people engaged in the labour market not only depletes supplies of human capital, 
but also affects the local economy because individuals have less money to spend at local 
establishments (Sullivan, 1989; Venkatesh, 1997). Importantly, concentrated incarceration 
distorts social norms, leads to the breakdown of informal social control, and therefore 
undermines the building blocks of social order which are essential for community safety (Clear, 
2002). 


In sum, concentrated incarceration can further exacerbate existing social problems, fostering a 
cycle of inequality within communities and across generations. The fact that incarceration is 
becoming increasingly concentrated amongst Black Canadians should be of a concern, precisely 
because it reproduces the very conditions that contribute to incarceration in the first place. 


9. Expert Opinion 


As documented above, Black Canadians present experiences are rooted in our country's history 
of colonialism, slavery and segregation. These systems, the latter of which existed well into the 
201h century in Ontario, were premised on the idea that Black people are inherently inferior. 
These systems also served to structure the nature of early social relations in Canada, while at the 
same time shaping the economic and political landscape. While White Canadians were provided 
opportunity to access good schools, good jobs and representation in political office, Black 
Canadians were largely relegated to the margins of Canadian society. 


These early experiences of Black Canadians has informed the experiences of those that have 
come after them. Stereotypical notions about Black intellectual inferiority, the pathological 
nature of Black families and of Blacks' supposed innate propensity for crime, all rooted in this 
early period, continue to influence how Black people are treated today. The data documented 
above demonstrate that Black children are disproportionately removed from their families, due in 
part, to discrimination in child welfare assessments. Black children are deemed to be less 
academicall¥ inclined and thus streamed into non-university tract programs. They are also 
subject to harsher discipline in schools which reduces their likelihood of graduation. In the 
employment sector, Black people face discrimination in hiring, and at times, earn less money for 
similar work performed by White Canadians, resulting in increased rates of unemployment and 
poverty. The increased representation of Black people in impoverished neighbourhoods means 
that they have less access to good schools, community centres and health facilities. They are also 
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exposed to the harsher fonns of policing practiced in marginalized neighbourhoods in response 
to problems of crime and violence. 


Importantly, Blacks' negative treatment by these institutions, and the disparate outcomes 
experienced within them, are cyclical and compounding. Indeed, increased exposure to the child 
welfare system reduces the chances of academic success, which reduces employability, thus 
increasing levels of poverty. These circumstances are passed from generation to generation. 


The data documented above also clearly demonstrate that Black Canadians, and young Black 
men in particular, keenly feel the discrimination they experience at the hands of the criminal 
justice system. Young Black Canadians are not only over-represented in stop, search and carding 
practices of local police, but they serve longer periods of time in pre-trial detention, resulting in 
longer periods of incarceration than are others charged with the same or similar crimes. Not 
surprisingly, as Owusu-Bempah (2014) has found, Black male youth who perceive 
discrimination in policing also feel the same way about both the educational and employment 
sectors. Further, as Khenti (20!3) notes, their experiences, personal and vicarious, with the 
criminal justice system contribute to the perception that they live "socially unjust lives." The 
conclusion is inescapable - that young Black Canadians who view the system as unjust are less 
likely to believe they should abide by that system's rules. 


It is our opinion that the social circumstances of Black Canadians in general, and of Black male 
Torontonians in particular, should be viewed as criminogenic. Elevated levels of offending in the 
types of crime that typically come to the attention of the police (street crimes as opposed to 
white-collar and corporate crimes), combined with discrimination in the justice system itself 
have resulted in the gross over-representation of Black Canadians in our provincial and federal 
correctional systems. Whereas no one individual should be completely absolved of their own 
responsibility when it comes to offending behaviour, the social realities that have produced or 
contributed to such behaviour can be acknowledged, and serve to guide judicial decision making . 
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SOCIAL HISTORY OF KEVIN MORRIS 


Purpose of the Referral 


On January 3, 2018 this clinical investigator was retained to complete an assessment report on 
Mr. Kevin Morris, convicted of five (offences included herein - see court info), currently 
awaiting sentencing. 


The purpose of this report is provide the courts with a review of Kevin Morris' social history and 
trajectory. The report also provides an analysis of the impact of systemic racism on Mr. Morris' 
experience in and out of the justice system . 


Information pertaining to the judicial process has been provided by counsel for Mr. Morris. This 
report has been written in consultation with Mr. Akwasi Owusu-Bempah and Dr. Carl James . 


This clinician interviewed both Mr. Morris and his mother twice individually, and conducted 
single interviews with two other personal collaterals, who have known him since his childhood . 
The interviews explored Mr. Morris' personality, his personal history, family and social 
relationships, community/neighbourhood dynamics, educational background, and involvement 
with the justice system. 


Additionally, medical and school documents were reviewed. 


The report concludes with recommendations for Mr. Morris' treatment, sentence and· 
rehabilitation. 


Please note that the Sources of Information & Collateral Information are located in the 
appendix at the end of the report • 


Personal Information 


Kevin Clifford Reid Morris, 26 years of age, was born on January 14, 1992, in Toronto, Ontario 
Canada. Kevin identifies as a cis-gendered, heterosexual, Black man of Jamaican heritage and 
Christian faith. He was 25 years old when he was detained and brought to Maplehurst Detention 
Centre . 


Sources and Personal Collaterals 


Ms. Esta Reid- Mr. Morris' mother 
Ms. Olive Chase- Family friend, child care provider to Mr. Morris 
Mr. Curt Erb- Pastor/Reverend at Immanuel Baptist Church -1100 Finch Avenue East, North 
York ON M2J 2X4 


- mentor/counsellor to Mr. Morris 
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Court Information 


I was advised by counsel for Mr. Morris that he has been found guilty of the following offences: 
• Unauthorized Possession of a Restricted or Prohibited Firearm 
• Possession of a Firearm Knowing its Possession is Unauthorized 
• Possession of a Loaded Prohibited or Restricted Firearm 
• Possession of a Prohibited or Restricted Firearm with Ammunition 
• Carry Concealed Weapon 
• Date of offence: December 13,2014 
• Granted bail on: 
• Date of conviction: 
• Pretrial custody: 


Prior Criminal Record: 


Family 


January 5, 2015 after a contested 'special' bail hearing 
June 28, 2017 
24 days 
None 


2 


Mr. Morris is the only biological child of his mother, but.has two half-siblings and one adoptive 
sibling. His siblings are significantly older than Mr. Morris and were not in the home while he 
was growing up. His mother, Esta Reid, and father, Waldo Morris who is now deceased, were 
never married, lived in separate homes, but were together until the father's death at the age of 52 
in the Spring of 1999. 


Mr. Morris lived with only his mother for the duration of his life and remembers his father being 
'around' until his death. Even in his father's absence, Mr. Morris was very fond of his father. 
Mr. Morris does not remember many details about his father. He says he remembers his father 
loving baseball, Kung Fu movies and that he drove a red Pontiac. He recalls visiting his father at 
the hospital and being there when his father died of cancer. 


Even though Mr. Morris only saw his father approximately once per week, his death was a 
significant and permanent loss for a young child of the age of seven. Mr. Morris did not have 
access to support in the form of grief counseling after his father's death. Though death was a part 
of the everyday fabric of his community, according to Mr. Morris, as he reported seeing many 
people in his neighbourhood die, it was difficult. No one taught him about death, nor did anyone 
teach him how to grieve loss; he simply understood that death was a part oflife. Mr. Morris 
reported that not having his father in his life impacted him as he never had a male role model and 
relied on the men/boys in his neighbourhood to teach him what it meant to "be a man". 


Mr. Morris describes his mother as a "good hard-working lady" who "always wanted to do right" 
and was "always smiling and happy". He stated that she tried to keep him on a good path and 
that she was well respected and loved in his community because she constantly helped people. 
Mr. Morris reported that his mother worked various jobs. Her occupations included working in 
the school cafeteria, cleaning homes and taking care of the elderly. Mr. Morris shared that his 
mother barely slept; that she was "always on the go and always tired". 
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He described his relationship with his mother as having been positive and as having grown 
stronger, despite how much his current situation hurts her. He expressed regret about his choices 
in acknowledgment of the emotional effect they have had on her. He stated "she doesn't deserve 
to be in this pain" and attributes his survival to date, to his mother. According to Mr. Morris, his 
mother, and the other collaterals, Mr. Morris was a respectful child. Mr. Morris expressed that he 
was inquisitive but he followed the rules and did not challenge his caregivers . 


During Ms. Reid's work shifts, when Mr. Morris was not in school, he was minded by Ms. 
Chase, a neighbourhood resident. Mr. Morris affectionately refers to Ms. Chase as 'Grandma', 
and Ms. Chase shared that she viewed him as a one of her grandchildren. He met Ms. Chase 
when he was approximately 6 years of age at the Breakfast Club in Brahms, where she worked. 
Ms. Reid then arranged to have Ms. Chase collect Mr. Morris from school and take him to her 
house until his mother arrived home. This happened until Mr. Morris switched schools and was 
old enough to be home alone. He continues to call Ms. Chase on the phone, now elderly and a 
survivor of a stroke, to check in with her and inquire about her health. Mr. Morris reported that 
he has not seen or heard from his siblings since his incarceration . 


Mother 


Mr. Morris' mother Esta Reid was born on August 2, 1954 to Ruby Williams and Clifford Reid 
in St. Catherine's, a rural parish in Jamaica, W.l. Miss Reid was a twin (whose sister passed 
away when they were babies). Their birth order was sixth of her mother's eleven children who 
were from four different fathers. Her father had a total of four children, two from two other 
women when Miss Reid was in her 20's. 


Her parents were never married. Ms. Reid's father was a farmer and a shop keeper. He did not 
have her until he was in his 30's. He bought land upon which he built his home, before she was 
born and owned the grocery shop in which he worked. Ms. Reid's mother, Miss Williams, was a 
seamstress. She also was a street vendor selling on the side of the road the coconut oil she had 
boiled and produce she received from Mr. Reid. Ms. Reid was raised by her father with help 
from her aunt and cousin, because her parents separated when she was Jess than five years of 
age . 


Ms. Reid did not know her grandparents; they all died relatively young. She has siblings who 
managed and reported that only one was ever arrested and it was in response to fighting . 


Ms. Reid grew up in a middle class home while in the care of her father and relatives. She recalls 
that her father took good care of them and that he was very protective of her and her brother. She 
found school to be difficult at times, and remembers being spanked by teachers for tardiness and 
incomplete homework. At 21 years of age, Ms. Reid decided to leave home in pursuit of 
freedom. She Jived on her own immediately and worked in a flower shop in Linstead until she 
was 24. She went to her father's home every weekend and her father would pack groceries for 
her to take home. 


When her sister immigrated to Canada and offered to sponsor her, Ms. Reid saw an opportunity 
to make more money although she did not see herself as having struggled in Jamaica, having had 
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the help of her father and her boyfriend .. She noted that it had been her father's dream for all of 
his children to go abroad because he held North America as the "glory land". She added that he 
once had the opportunity to farm abroad but declined, refusing to leave his children. 


4 


At 24 years old, Ms. Reid arrived in Toronto, Canada on December 24, 1978. She lived with her 
sister at first, at Jane St. and Trethewey Dr. and was given a babysitting job. Ms. Reid met Mr. 
Morris' father shortly after her arrival in Canada as he was a friend of her sister. Mr. Morris's 
father, Waldo Morris, did carpentry. She knows little about his family or upbringing. Ms. Reid 
moved a couple of times within the city before settling at in the apartment complex at Brahms 
when she was pregnant with Mr. Morris. 


Ms. Reid stayed home with Mr. Morris until he was 3 years of age at which point he started 
daycare. She recalled being on social assistance and that when she told her case worker that she 
was seeking a job with hours that allowed her to be home when Mr. Morris arrived home from 
school, the case worker discouragingly stated that she would never find such a job. Ms. Reid 
subsequently began to work in a school cafeteria, allowing her to pick Mr. Morris up from 
daycare. Mr. Morris recalls his mother as always reporting being in pain and tired. She sacrificed 
so that be could have food and clothing and sometimes did not have enough for the bills. She 
bas been on Social Assistance intermittently (both during the summers when working at the 
school cafeteria and between jobs after having left employment at the school). 


Ms. Reid described herself as easily embarrassed. She recounted times when supervisors took 
advantage of her, were abusive, and spoke to her inappropriately and stated that she would leave 
those jobs because she was embarrassed. She has had to work at numerous jobs over the years, 
the longest tenure being nine years at the school cafeteria, which ended in 2004. Generally, 
however, she claimed that she is well liked and recommended. Today her employment remains 
limited both by her education and her health. She suffers from diabetes, arthritis, high blood 
pressure and bas stomach issues. 


Ms. Reid expressed that the most challenging parts of her time in Canada, outside of losing her 
child's father, were the negative interruptions of the police, teachers, and child welfare workers. 
She asserted that these are authority figures with huge influence on the trajectory of people's 
lives and often abuse their power or are irresponsible with it. Ms. Reid believes that CAS 
stripped her of her power as a parent when they gave her son the 'choice' as to whether or not to 
be taken into care. 


Substance Use/Addictions 


Despite reports that prison guards accuse Mr. Morris of smoking and drinking, there is no 
reported history of drug or alcohol abuse. Mr. Morris does not smoke tobacco; but bas a history 
of smoking marijuana. Mr. Morris considers himself to be a social drinker, but when he was not 
incarcerated bad days where he would drink heavily, followed by periods where he would not 
drink at all. 
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Education and Emplovment 


Available school reports indicate that Mr. Morris experienced challenges academically and 
socio-emotionally throughout his school career. Mr. Morris reported multiple school transfers, 
and enrollment in school up until his grade II year, yet he was unable to earn all of his 
compulsory grade 9 credits. Numerous changes in schools attended, discipline of varying degrees 
meted out and having been identified as having an intellectual disadvantage all contributed to the 
significant challenges he experienced . 


In 1998, at the age of six, Mr. Morris was identified as an exceptional student, and thus was 
placed in a contained "behaviour/MID" (Mild Intellectual Delay) class with Child and Youth 
Worker support and a capacity of 8 students. An Individual Education Plan (IEP) was created 
for him after the requisite meeting of the Identification, Placement and Review Committee which 
his mother had attended but hadn't fully understood the implications of the decisions being 
made. The IEP revealed that his exceptionalities were behavioural - specifically "anger 
management", and "learning difficulties". The IEP highlights that Mr. Morris "emulates 
undesirable behaviour", is "lethargic" when working in class, and displays "anger anxiety" when 
frustrated. Indicative of his mother's potential lack of understanding of the objectives and the 
process; and her inability to advocate for her son in a meaningful way, Ms. Reid's sole comment 
on the input section of the form was "I don't want Kevin to change school". She recounts having 
been frustrated by the numerous meetings attended and documents provided. 


Across the six IEP's that were available for review, a constant theme emerged -the need for 
improvement in the areas of literacy and numeracy. In terms of identified behavioural 
challenges, which were seen as the greater impediment to his learning, Mr. Morris repeatedly 
had difficulty focusing, demonstrating initiative and had impulse anger issues. What became 
clear was that these issues were not addressed in a meaningful way such that improvement and 
development were not achieved . 


A brief outline of the schools and other academic settings he attended will assist in illustrating 
the trajectory of his educational path. At the age of four, Mr. Morris was enrolled at the 
McNicoll Avenue Child Care Program located in North York. The first elementary school he 
attended was Crestview Public School where he was enrolled in Junior and then Senior 
Kindergarten. Kindergarten reports show early academic struggles. In addition, they state that 
Mr. Morris followed directions and took turns, but had a short attention span, exhibited 
impulsive behaviour, and suggest that he did not present as "happy and relaxed". His mother 
removed him from this school when the teachers repeatedly suggested that he was instigating 
fights . 


Thereafter he was enrolled at Lescon Public School for grades one and two. His grade one June 
report reflects a total of 10 absences, likely due to the passing of his father. Halfway through 
grade two, be was transferred to Blue Spruce School in Toronto, having missed a total of 17 days 
by the time of reporting in March. For grades four and five he attended Kings lake Public 
School. In stark contrast to the comments on the Kindergarten report, the comments on his grade 
four report that "Kevin has had a difficult time adjusting to the new teacher. He has resisted the 
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change by behaving in a defiant manner. He bas difficult following and accepting classroom 
routines and rules. He needs to develop a more positive attitude when facing new challenges." 


6 


From grades six to eight, Mr. Morris was then enrolled at Donview Middle Health and Wellness 
Academy. His Grade 7 report suggests that Mr. Morris continued to demonstrate good social 
skills (i.e. cooperation with others), but was often reluctant to communicate ideas and regularly 
did not complete his homework; his Grade 8 report speaks of him being "often tired". Almost all 
of the reports conveyed the idea that Mr. Morris needed to concentrate or focus more and that a 
greater effort needed to be made on completing homework, suggesting not only that his 
intellectual challenges were impeding his ability to complete his work but that it was likely the 
necessary support was not available at home to do so due to his mother's own limitations. 


Mr. Morris next attended a contained Safe Schools program at Drewry Secondary School (a 
special needs school whose curriculum is advertised on its website as " ... addressing 
social/emotional needs, functional life skills, and employability skills") for a couple months in 
Grade 9. He was removed from the program at Drewry S.S. due to his behaviour. He then 
attended a suspension program for a couple of months. Mr. Morris noted that he did not feel safe 
at the suspension program because students from various rivalling neighbourhoods were all sent 
there. He reports having to find alternate routes to slip past students from a nearby school located 
in a neighbourhood that had an ongoing dispute/rivalry with his own. Mr. Morris subsequently 
attended Emery Collegiate Institute in his grade II year, and finally Bendale Business and 
Technical Institute, at which point he was arrested (but subsequently not convicted). 


Mr. Morris was incarcerated at the Roy McMurtry Youth Centre for a couple of weeks and was 
stabbed while in detention. He decided to discontinue hi·s-education at that time. At 
approximately 21 years of age, he attempted a high school alternative program at Seneca College 
as a mature student with hopes of admission to college, but was unable to follow through to 
completion due to being critically assaulted in February 2013. As a result of this assault, Mr. 
Morris received a splenectomy and part of his pancreas was removed. 


While Ms. Reid acknowledged that Mr. Morris presented some challenges at school, she reported 
that he was targeted and treated inequitably in school since kindergarten. She witnessed Mr. 
Morris being reprimanded for the same action another student would commit without 
consequence. She recalled that on one occasion she attended the school and observed a child 
provoking Mr. Morris without being reprimanded by the teacher, but as soon as Mr. Morris 
responded in kind, the teacher- who appeared to only be watching for Mr. Morris's behaviours
reprimanded him. She recalled advocating for Mr. Morris after a teacher told him that he was 
destined to sell drugs like his friends. Upon confrontation by Ms. Reid, the teacher began to cry, 
thereby refocusing the attention on her emotions rather than the impact on Mr. Morris. Nothing 
came of the incident. 


Not surprisingly, absenteeism and lateness first became a problem for Mr. Morris in the latter 
half of the 1998/1999 school year (after the death of his father). This improved in the autumn of 
2000 but increased in the latter half of the school year. By the 2001/2002 school year, 
absenteeism and lateness was definitively a contributing factor to his lack of success. Likely 
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7 


these persisted due to the school environment that was unpleasant, frustrating and frightening for 
Mr. Morris . 


Based on the records provided by Ms. Reid, the writer was able to establish that Mr. Morris had 
been suspended from the differing schools with alanning regularity. It was detennined that he 
was suspended ten times between March of2002 and June of2005. The most common reason 
cited was his behaviour, specifically fighting with fellow students, using foul. language and 
demonstrating disrespectful or inappropriate behaviour towards teachers. Not surprisingly, his 
grades were poor and those which would be reflective of his ability to express himself (Reading, 
Writing and Oral & Visual Communication) averaged between C and D+. While Mr. Morris 
was on suspension, Ms. Reid would have no choice but to take him to work with her. She 
reported that the school staff never called her to advise her of the suspensions, only sending 
home letter notifications; nor was Kevin provided with school work to complete. She tried to 
supplement his education " ... by buying ABC books for him to work on". 


Ms. Reid also believes that she was marginalized by the school as a Black mother. In her 
experience, teachers would misrepresent the truth. They would not approach her for her account 
of an incident, but would instead bypass her and report partial infonnation to the principal. The 
school initiated all of her encounters with the Children's Aid Society, making potentially 
erroneous connections between his poor behaviour at school and a negative home environment 
and poor parenting. Furthennore, she recounted that the school undennined her authority in front 
of her son by telling him in front of her that he did not have to obey her. She recalled losing 
whatever semblance of control she had over Mr. Morris in that moment and that Mr. Morris did 
whatever he desired from that day forward. 


According to Mr. Morris, school was where he came to know that he was not smart. He 
compared himself to the other children who seemed to always finish their work while he 
"blanked out". He hated reading because be struggled with literacy and felt humiliated and angry 
as a result of consistently being asked to read out loud for the class. He recalled feeling anxious 
about his perfonnance yet being forced to do it, and when he did and missed a word, the other 
students would laugh at him . 


Mr. Morris was picked on and felt more vulnerable and less capable because his father was dead 
and his mother was "always working". He emphasized the constant use of labels for him in 
elementary school, i.e. student with behaviour problems, special education student, and his 
placement in classes for "slower kids". Mr. Morris hated being segregated from the mainstream 
population, stating: "It's like we're the zoo of the school" . 


Although Mr. Morris's school served students of varying socio-economic backgrounds and from 
several neighbourhoods, he felt that teachers and students alike failed to employ sensitivity in 
dealing with him and other students from his community by constantly speaking negatively 
about his neighbourhood and its residents. He shared that teachers would say, "someone got shot 
in your neighbourhood again" and refer to the residents as "animals" who don't know how to 
conduct themselves in a civilized manner. He would get upset at first, but acknowledged that he 
started to understand, accept, and internalize those messages as he grew older . 
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Mr. Morris was transferred from one school to another, often in distant locations which were 
barriers to his access, particularly when the schools were located in rivaling communities. He 
expressed that he made an honest effort to get his education but was unable to locate an 
environment where that was possible. 


Mr. Morris has been unable to find gainful employment. After the stabbing in 2013, he found it 
difficult to work because he was constantly in pain. He attempted to access funds through 
Ontario Works but was sent to programs in neighbourhoods that were unsafe for him. He was 
rendered unemployed and financially bereft as a result. 


Community Involvement 
Neighbourhood Dvnamics 


8 


According to Mr. Erb, Pastor of Worship and Equipping at Immanuel Baptist Church, the 
Brahms neighbourhood had a reputation for being "dark and dangerous". He reported that it was 
"notorious for crack" and disclosed that he had friends, predominantly single mothers, who 
struggled to raise their children in the neighbourhood in the face of the typical issues plaguing 
inner city public housing complexes. 


Mr. Morris met with Mr. Erb weekly as part of his church's community outreach program. There 
Mr. Morris would have an outiet to discuss his experiences, although according to Mr. Erb, Mr. 
Morris' racing thoughts, lack of focus, and inattentiveness, were such that staying on task or on 
one particular issue proved difficult. Mr. Morris described the program as a safe haven for the 
neighbourhood youth. Ms. Reid made efforts to expose him to things that she hoped would be 
of interest to him including swimming, karate, gymnastics and even a bike program when she 
could afford to do so. 


Mr. Morris was known as Scrappy or Scraps around the neighbourhood after the cartoon 
Scooby-Doo's nephew, for his perceived propensity for fighting. In actuality, Mr. Morris did not 
enjoy fighting but felt he had to because he was small with a "squeaky voice" and was always 
picked on. He was anxious about being incited to violence in his defense at school and would 
regularly try to avoid attending for that reason. He would also opt to stay in his room and play 
video games and have select friends visit him at home rather than go out into the community, but 
then began to worry that his mother would be concerned for him if he remained in his room to 
stay safe. 


As a young child, Mr. Morris held positive regard for his neighbourhood, until the closest adult 
male to him since his father's passing was slain there. He recounted: 


" ... his name was Mr. Morris too; always gave me two dollars a day. 1 remember the last 
two dollars he gave me - 1 was walking with my mom, the Raptors were in the playoffs. 
He said make sure you do good in school. 1 went upstairs and heard shots fired and 
looked from my balcony. Next day 1 was on my way to school and heard it was him. 
That's when 1 started to notice the streets" 
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Mr. Morris stated that he had not paid attention to the deaths around him until he lost this 
significant male figure in 2003, and then it appeared as though everyone around him was dying. 
Mr. Morris was approximately I 0 years of age when this shooting took place and it was around 
this time that he also witnessed his first shooting. He recalled seeing many "guys die over drugs, 
drinking, and girls". He could not recall how many close friends he had lost to drugs and gun 
violence, but expressed that it was far too many. 


Mr. Morris knew a Jot of children who Jived in foster homes; he had many friends who used 
substances and whose mothers were sex trade workers and cocaine users. When he was younger, 
the men in the neighbourhood would make him and his friends sit and keep watch, and Jet them 
know if there were police or rivals in close proximity. He hated doing it, but when he refused, he 
was coerced with $10 at a time. As he matured, he realized that the men in the neighbourhood 
were using the children as a buffer between themselves and potential threat, to stay safe because 
police and rivals were less likely to shoot with children in the way. 


Mr. Morris did not feel safe in his community but in the absence of options, he was forced to 
"live with it". He shared that he never knew what was "going to go down" or if he would survive 
the day. Mr. Morris spent his early youth convinced that he would die at the age of 16 because 
the police, and people both from his neighbourhood and rival neighbourhoods predicted his early 
demise. He faced regular attempts on his life. He thus began to fight for his survival. When he 
encountered the police at 16, they chided and taunted, saying "oh you're not dead yet??". · 


Subsequently, when he lived to the age of 17, he exhibited recklessness born out of his sense of 
hopelessness. He felt as though there was no escape -even as he strived to get an education or 
employment, that there were people around every corner waiting to kill or incarcerate him. He 
recalled being transient at times, having to leave his neighbourhood and stay with other family 
members in order to protect his mother from harm. Eventually he grew weary of running and 
found it pointless when even his closest friends were setting him up to die. The critical stabbing 
incident in 2013 had apparently been orchestrated by a friend . 


Experiences with the Police 


Mr. Erb, felt that young people around Mr. Morris "did not view police with any affection" 
because the boys in the neighbourhood were always being surveilled. According to Mr. Erb, 
these young men were convinced that their interactions with police would be adversarial simply 
because "they were Black and Jived in Brahms". Over the years, Mr. Erb observed the young 
Black males in his community develop negative feelings towards the police as a result of their 
interactions with Jaw enforcement. As a result, the young men did not feel that they could go to 
the police if they were lost or in need of help. This was also due to a belief that the police were 
partly responsible for the problems present in their community. As the community church's 
pastor, Mr. Erb heard powerful stories about police intervention in the community. 


The local police made a point offamiliarizing themselves with Mr. Morris. He stated, "the cops 
knew me" and that his interactions with the police began when he was approximately twelve 
years old, having had a reputation for fighting. Mr. Morris recalled that he would be minding his 
own business outside, and that the police would approach him to mock and needle him, 
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threatening that they would "get [him) on something", and called him names such as "Speedy 
Gonzales" and "bad kid". Mr. Morris stated that as a result of the negative relationship the police 
forged with him, he regarded them as uncaring, untrustworthy and interested only in earning 
their wages. 


Mr. Morris said that he realized early on that he could not turn to the police for help. Since he 
could not rely on teachers, his mother (because she was overworked), or his peers (because they 
were similarly challenged), he felt as though his hands were tied and that he was left to his own 
devices to better his life. However Mr. Morris was doubtful of his ability to improve his life 
given the high level of "opposition" he experienced. 


Ms. Reid asserted that racism was a clear factor in the manner in which the police related to 
members of the community. She stated that there was a particular white officer from 33 division 
who reputedly hated Black youth. She heard many complaints about police brutality. Mr. Morris 
also believed that he had been mistreated by the police. 


Of note, Mr. Morris sustained injuries at the hands of the police during the course of his arrest 
for the offences he is currently being sentenced. 


Criminal Justice/Detention Experience 


Mr. Morris felt contained and restricted while on bail, particularly because he was always on 
police watch and because his bail conditions were so stringent that he felt it was impossible not 
to br~11ch .. them. 


Although Mr. Morris desires freedom, he stated that he is becoming acclimated to incarceration 
and is afraid ·of what awaits him afterward. He is concerned that ill-informed conditions 
intended to promote rehabilitation are sometimes unrealistic; for instance, probation or parole 
conditions which wilJ stipulate that he is not to engage with any persons who have criminal 
charges. Mr. Morris fears having to return to the same neighbourhood in which, in his 
estimation, 80% of the residents have charges. He notes that it is difficult to be out in public in 
his neighbourhood because he can never quite be sure whether someone in his presence has a 
criminal record. Also, that factor also informs a greater risk of police detentions by way of guilt 
by association. He feels as though this wilJ invariably impede his ability to pursue his education 
again as well. 


As much as he has grown accustomed to correctional facilities, he does not feel safe in any 
prison environment. He cites being vulnerable to attack because at any given moment he could 
be on the range with men from rivaling neighbourhoods who are intent on bringing the street · 
conflict into the facility. Although Mr. Morris tries to avoid fights and has taken a more mature 
approach by seizing opportunities to discuss the senselessness of the violence with his 
opponents, he receives death threats and therefore is forced to remain hyper-vigilant and ready to 
fight at all times. He asserted that both Toronto South and East Detention Centres are more 
effective than Maplehurst at organizing inn1ates to keep rivals safe. 


Mr. Morris reports having fought with the man who stabbed him at the Roy McMurtry Detention 
Centre when he was 17 years old. Mr. Morris shared that the man walked onto the range and 
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approached him. Although Mr. Morris tried to avoid the fight, especially since he is weak from 
previously sustained injuries, he cannot show weakness lest he put his life at risk. Mr. Morris 
shows empathy and rationalizes the anger of rivals by acknowledging the losses they have 
endured and their accompanying grief. Nonetheless, he reports that he has more enemies than 
friends in the facility and therefore has to be on guard. He feels he is safer on the streets than in 
detention. 


11 


Mr. Morris's consequence for fighting was "the hole". In October, the last time he was in "the 
hole", he was supposed to be on there for one night but was made to stay for eight days. He was 
accused of antagonizing the guards, which he denies, but in tum was antagonized wheri they 
refused to tum off the lights, thereby depriving him of sleep . 


Mr. Morris reported that there have been many Jockdowns, where the reason provided has been 
lack of staff. He also shared that when searches are conducted, guards often take or throw away 
his canteen. One guard told Mr. Morris that he is a victim of unwarranted searches because of his 
reputation . 


Mr. Morris has had a fan deliberately turned on him despite the fact that his stomach is· sensitive 
to the cold due to his medical condition. Mr. Morris disclosed that the toilet in his cell broke in 
the beginning of February and the waste water was backed up during a lockdown. He was unable 
use the bathroom to defecate because he was subject to the Jockdown and had a non-functioning 
toilet. This lockdown lasted the duration of the weekend. He was permitted to void in a toilet 
outside of his cell once on Saturday and then had to ask to do so again on Monday . 


Health and Wellbeing 


Mr. Morris reports that the prison is cold which aggravates the stomach pain he experiences as a 
result of the removal of his spleen and half his pancreas. At night in addition to the pain, he gets 
cold sweats. Sometimes Mr. Morris is given extra blankets but they are of poor quality and are 
retracted during the regular searches because inmates are only allowed to have two blankets. The 
hard mattress makes his appendages numb and for the past couple of months Mr. Morris has 
been having headaches. He feels as though the doctors at the facility do not care about his health 
or wellbeing and that the dentist is only interested in extracting his teeth, rather than providing 
support and treatment to help him keep his teeth healthy. The service appears to be reactive in 
nature, rather than proactive. He recalls having frequent headaches as a child. 


In January 2014, Mr. Morris was referred by his family doctor to the out-patient Adult Mental 
Health clinic at North York General Hospital where psychiatrists diagnosed Mr. Morris with 
Post-Traumatic Stress Disorder (PTSD) and paranoia with his affect being dysphoric and 
!inxious. He reported worrying quite a lot, having a nervous stomach, and being jumpy. Mr. 
Morris used to play video games to take his mind off of reality and feel at peace. He was never 
treated for the PTSD or paranoia. Currently, Mr. Morris does not believe that he will find peace 
until he dies . 


Presently, Mr. Morris copes by talking to his mother. He cannot communicate with many. others 
because most people do not have a house phone with which to receive collect calls. His siblings 
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have never visited him in the institution, and since he has been incarcerated, several 
acquaintances have died, including four people with whom be was close. Most of the friends he 
trusted have died, gone to prison, or have become estranged. 


Mr. Morris also reads books, watches T.V., and exercises every day. He would like to listen to 
music to calm him and help him escape his surroundings; however, there is no radio and no 
music channels on the T.V. Music is prohibited at the facility because it is believed to start 
fights. The inmates are locked in their rooms at 7:30p.m. each day. Mr. Morris also stressed that 
he would like a teacher, to allow him another attempt at pursuing his education. He reported that 
he has been asking for quite some time, to no avaiL 


Character/Behaviour 


Mr. Erb described Mr. Morris as "a very positive person, very funny" and said that he is 
"relational, kind, interesting, has a good sense of humour, a desire to help, and is always 
respectful". Mr. Erb reported that Mr. Morris was personable, having the capacity to connect 
with people, and that the volunteer leaders were always happy to see him. Mr. Erb believes that 
"people matter'' to Mr. Morris, but at times Mr. Morris would say something out of the blue that 
someone finds offensive and genuinely not understand the impact of his words. Mr. Erb stated 
that although Mr. Morris was insecure, unfocused, and could be volatile, his default position was 
to be liked and good-natured. 


Mr. Erb added that, when he was younger, Mr. Morris was optimistic and invested. These 
characteristics, Mr. Erb remarked, made Mr. Morris stand apart from his peers who Mr. Erb felt 
were sometimes disrespectful and not very well-behaved. He considered Mr. Morris to be "a 
follower and not a leader." He emphasized that Mr. Morris "does not have a criminal mind" and 
furthered that Mr. Morris "needed to fit in and not rat on anyone". He stated that Mr. Morris 
would not be inclined to ask for help, explaining that "he would not have been able to do that due 
to the ethos of his environment." In terms of Mr. Morris' needs for improvement, Mr. Erb 
reported that Mr. Morris needed more focus and more 'follow through' on the things he wanted 
and needed for himself. He noted Mr. Morris wanted to succeed and to better himself, as 
illustrated by him enrolling in a mechanics program, but that he faced multiple obstacles to doing 
so. 


Katherine Gilliam's letter stated that Mr. Morris had a good heart, "was a great friend and felt 
strongly about being honest, caring, and a loyal friend to those around him." She stated that 
currently, Mr. Morris continues to "show acts of selflessness, and companionship with his 
friends." The letter also stated that, "Mr. Morris has the reputation of being someone who would 
share his last dollar with a friend who is in need". 


Ms. Chase described Mr. Morris as a nice person who never gave her any problems. He listened 
and followed directions. She considered him to be one of her grandchildren and they maintained 
the relationship far beyond the discontinuation of her child-minding role with him. She shared 
that when Mr. Morris grew older, he regularly visited to see how she was and what she needed 
done. He continues to call her every week from detention to find out how she is. Ms. Chase 
emphasized how much Mr. Morris adores his mother; he asked Ms. Chase to look out for her 
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because while he was gone, she would have no one. Ms. Chase believes that Mr. Morris's 
shortcomings are that he makes poor choices in friends and is easily influenced. She sees Mr. 
Morris as a follower . 


Ms. Reid described Mr. Morris as quiet and acknowledged that he had a temper and would 
defend himself, but that he would not initiate a fight. She also reported that he was anxious, a 
worrier, imd that "he did not want to go to school." He had headaches often, and did not talk 
much or express his feelings. She views her son as a kind person, and honest, but as a follower 
who had a defeatist attitude and gave up easily. 
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Mr. Morris reported that he was a quiet child who kept to himself. He identifies as a Jamaican 
and articulated that having Jamaican parents meant that he could not ask questions about their 
choices or ask too many questions at all. The cultural values they imparted were: "whatever you 
do, work hard, get an education, and get work". He remembered aspiring to develop video 
games as a child, but was told by his mother that video games would not pay his bills. He felt 
that was characteristic of Jamaican parents. Respect was paramount, and being respectful 
involved accepting what little he was told. He carried this way of thinking into his community 
relationships, stating that he soaked in as much as he could from the men in the neighbourhood, 
and now regrets "listening to fools and getting lost out there", acknowledging that "sometimes 
the streets teach you wrong". The streets taught him not to be weak or show emotions. 


Mr. Morris shared that he has always queried why Black people such as himself were always 
looked down upon and why they were located in only low-income neighbourhoods. He realized . . 
that paradoxically, being Black meant that he would have to "go harder than others" but being 
Black and "going hard" also meant that there would be more "backlash" .. He illustrated the 
hopelessness and determinism of his skin colour by explaining that even if he attended university 
and a white person started a fight with him there, he would be the one arrested and detained. He 
expressed that in his experience, white offenders commit "horrific" offences and get drastically 
shorter sentences, and unlike Black offenders, are able to use mental illness or substance 
addiction in their defense. He noted that the Jewish inmates have a program, whereas Black 
people do not. Then when Black inmates are released, they are set up to violate and return . 


He believes that the sheer volume of charges and detainments that never lead to convictions is a 
testament to how he has been targeted as a Black man. Mr. Morris has long felt targeted by the 
police. Frequently, when stopped while out with friends, the police seemed to investigate him 
more than the other young men. Now that he has been convicted he believes the targeting and 
detentions will only get worse. As a result, Mr. Morris does not have a positive outlook on life . 


He feels he tried hard to make it, but could not and locates the failure in himself as well as the 
various systems in operation around him. He fears that once he is released, the odds are that he 
will be back in for simply saying "hi to the wrong person" due to the large number of people 
who have charges in the neighbourhood to which he feels confined. He fears that the next time 
he is convicted, he will end up in "the pen", adding that "it's easier to die there". Mr. Morris 
believes that his fate is to "either catch another charge or be killed". He sees himself as a man 
constantly looking back in fear, and simply desires to be at peace, living a regular life, and for 
his mother to be at ease . 
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ASSESSMENT OF MR. MORRIS 


Mr. Morris is a 26-year-old man who presents as warm, caring, engaging, and respectful, despite 
the extent and nature of the adversity he has endured throughout his life. As he entered the 
interview space, his eyes were wide and his approach tentative like that of a frightened child. Mr. 
Morris was forthcoming and answered all questions willingly during the interviews. Mr. Morris 
inquired as to how his mother, Ms. Chase, and Mr. Erb were with genuine interest and concern; 
he encouraged counsel to prioritize her weh-being over his own; and asked in earnest that Mr. 
Owusu-Bempah be thanked for his contribution .. Mr. Morris is able to demonstrate empathy and 
it is evident that relationships are of high importance to him. 


Kindness, positivity, and honesty are qualities common among the descriptors of Mr. Morris. 
These are inconsistent with the lens of nihilism through which young Black men repeatedly 
involved with the criminal justice system tend to be viewed. The circumstances leading to his 
involvement in the offences is contributed to by the convergence of a myriad of factors beyond 
Mr. Morris's control, the most salient of which are included herein. 


Anti-Black Racism 


Racism, prejudice, and racial discrimination appear to have permeated many facets of Mr. 
Morris's life. They are detected in the racial micro-aggressions and the deterministic manner in 
which he is addressed by police, teachers, peers, and adults in his community. For example, in 
the suggestion made by adults around him that he would die by 16 years of age; the police 
officers' expressed surprise that he was still alive and "free" upon their.encounters and promises 


· that they would eventually "get" him; and his teachers' disdain forthe'!leighbourhood along with 
its residents in which Mr. Morris lived. 


The influence of anti-Black racism has shaped Mr. Morris's life and his experiences. it was a 
factor in his mother's precarious employment; she worked long hours for little pay, resulting in 
her relative absence from home, unavailability to, and frustrated parenting of, Mr. Morris. 
Consequently, the Children's Aid Society (CAS), were involved intermittently throughout Mr. 
Morris's childhood. It is possible tl1at the nature of the CAS interactions with the Morris family 
were part of a larger systemic problem where Black families are over-represented in contact with 
CAS. 


Also, the combination of socio-economic struggle and anti-Black racism were factors in Ms. 
Reid settling within the low-income community, and her inability to move out of it. It is noted 
that she resides in the same apartment she did when Mr. Morris was born and Mr. Morris lived 
there with her until his incarceration. 


Anti-Black racism was found to be operational within the social institutions most present in Mr. 
Morris's life- the education and criminal justice systems. His experience with peers and 
teachers, his learning profile, behavioural designation ·precluding effective investigation into
other reasons for his conduct in school, and subsequent assignment/confinement to behavioural 
classes, are all racially mediated. His negative experiences resulted in his being pushed out of 
school prematurely. Mr. Morris reports feeling as though he was "dumb" and encountered no one 
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who offered him a counter-narrative in school. This feeling of being intellectually challenged and 
unworthy of education has carried forward to Maplehurst Detention Centre where he reports 
having repeatedly asked for a teacher to no avail. 


Furthermore, Mr. Morris' racial identity and the meaning he makes of it, acts as a filter through 
which he sees his possibilities, experiences, and interactions; through which he understands his 
gender, his place and position in the world, and access to social opportunities. Mr. Morris' 
understanding and perceptions of his racial and social location interact with those of others in the 
community, and the accompanying tensions and frustrations can lead to conflict as all parties 
contend with internalized racism and oppression. The violence and associated trauma have 
invariably take a toll on Mr. Morris's mental health . 


Education 


In addition to being labelled "slow" and identified as having behavioural problems, Mr. Morris 
reported that there were fights at school and that he "didn't want to go to school because [he] 
didn't want to fight". As such, he was "shipped around from school to school." His 
"neighbourhood felt unsafe but [he had to] Jive with it" and with the looming threat of the loss of 
his own life, Mr. Morris, in need of a safe space, felt that he could not locate it in his teachers. 
He reported that his teachers referred to the youth who lived in his neighbourhood as "animals" 
who "don't know how to act", thus implicating him in such assertions. As a result, many factors 
have contributed to his having been transferred to different institutions giving rise to an unstable 
and untenable learning environment. Mr. Morris was vulnerable to eventual involvement in 
criminal justice and incarceration by the failure of the schools he attended to deal effectively 
with his disadvantages, and the racialized culture of discipline in his schools. 


Socio-Economic factors 


Mr. Morris grew up in social housing in Toronto. He reports that as a young child, he had 
positive regard for his community. Without a frame of reference, he was not cognizant of the 
poverty within which he lived, or that a world of entirely different possibilities existed outside of 
his neighbourhood. However, as Mr. Morris grew older, he reports that he became more 
cognizant of his social reality- his living conditions, his narrow scope of relations, his lack of 
access. to quality education and limited employment opportunities. At this point he feels it is 
impossible for him to imagine an existence that is not permeated by his oppression. 


In addition to the challenges he faced growing up with a single mother in a low-income 
household and having limited social opportunities, Mr. Morris's neighbourhood had a reputation 
for drug use and trafficking, addiction problems, general crime and disorder, gun violence, and 
gang activity. Mr. Morris reports that these problems were omnipresent and part of his daily life . 


While he does not see himself as part of a gang and would like to transcend the group identity 
assigned to him as a member of his community, he feels tethered to it and in seeking 
employment as a means out, is aware that the stigmatization of his civic address is likely a 
deterrent to prospective employers. The frustrations of unemployment are compounded by his 
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Jack of educational success. It should be noted that AXIS IV of Mr. Morris' diagnosis is financial 
constraints, social isolation, and unemployment. 


Ms. Reid's account of her upbringing and Mr. Morris' reflects a specific cultural and 
generational narrative. She did not always use the language of racial discrimination or 
oppression, but rather, she stated that she was embarrassed when people abused their power. 
Growing up on an island where the population is predominantly Black would have influenced the 
manner in which she experienced these events. It is likely that she did not develop a critical race 
consciousness growing up, only learning that she was "Black" and what that meant, upon her 
arrival in Canada. That being the case, it is understandable that she would not 
readily use a race lens to construct her experience or have the language to articulate it. 


Mental Health 


The near constant systemic barriers foster a sense of hopelessness and desperation in Mr. Morris. 
As the seemingly neutral structures fail Mr. Morris, he internalizes the failure, seeing himself in 
terms of personal deficit. Discussions with Mr. Morris and his collaterals reveal that in addition 
to his defeatist outlook, he displays/has displayed low affect, poor impulse control, poor anger 
management, hyper-vigilance, and is isolated, yet he has received no therapeutic intervention. It 
is noted that these symptoms are clear indicators of mental health issues within most populations; 
however are regarded as social pathology necessitating very different interventions among Black 
communities. 


. Grief Of!.d Loss . -· .. 
Mr. Morris has carried the burden of loss since the deat!! .. of his fa.tiler at a young age. 
Subsequently, he lost other close family members, friends, and community members. Since his 
current incarceration, he has lost four people close to him, several more acquaintances, and 
learned that his Godmother is terminally ill. Mr. Morris has normalized death in his life. When 
asked how many friends he has lost, he responded "so many, too many." Mr. Morris' 
incarceration has further isolated him since almost none of his friends and family have home 
phones on which they can receive collect calls, and Milton is generally inaccessible for low
income visitors from North York. Therefore, he is also left to grieve the loss of relationships with 
his loved ones who are living. 


In all likelihood, the inability to access grief counselling after experiencing trauma at such a 
young age, has negatively impacted his life. It is unfortunate that Mr. Morris, a young boy at the 
time of his father's death, was denied access to a means of support that, considering his socio
economic environment, would have equipped him with the coping strategies needed to integrate 
future losses in more adaptive ways. The fact that, as his mother recalls, a social worker 
contacting her knowing they had just lost Mr. Morris' father, not to support them through their 
grief but to investigate and surveil her parenting substantiates the widely held notion that Black 
persons do not hurt or need help but, rather, require management. 


... 
Mr. Morris also suffered the loss of his education because Mr. Morris did not feel a sense of 
belonging in his educational spaces, and because teachers did not extend to him an ethic of care 
that is promised to all students. Not only did he leave school, losing his place in the classroom, 
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he also lost his self-efficacy, dreams, and goals of becoming a mechanic and designing video 
games . 
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As a result of being attacked, Mr. Morris also lost his physical health, suffering damage to vital 
organs, and nearly losing his life. Each untreated loss Mr. Morris has experienced, compounded 
his grief and increased his risk of clinical depression, continued financial hardship, and 
relationship dysfunction/loss. His loss and trauma throughout his early childhood and adulthood 
create a view of his social and physical world as unsafe . 


Trauma and Anxiety 
Of the onslaught of violence in Mr. Morris's community, he stated, "you get used to it." Mr. 
Morris witnessed his first murder that he could recall, at the age of 10; his peers had mothers 
who were prostitutes and "crackheads"; and the police were regular fixtures in his 
neighbourhood. Although the sex work, addictions, guns, murder, police violence, etc. to which 
Mr. Morris was exposed during his formative years and throughout his life have been 
normalized, many of the incidents would have registered as trauma and are manifested in his 
responses to situations. Such responses would include impulsive behaviour, hyper-vigilance -
exacerbated by his physical injury, and anxiety. 


It should be noted that the symptoms of trauma can manifest in ways mirroring those Attention 
Deficit Hyperactivity Disorder (ADHD), i.e. impulsivity, inability to consider consequences, 
disorganization, inattentiveness, distractibility, lack of focus, and hyperactivity (AP A, 2000). 
This is notable as it was suggested that Mr. Morris had ADHD as a child. It is reasonable to 
believe that what appeared to be ADHD were indicators that Mr. Morris was traumatized as a 
young child. The findings suppol'( the earlier clinician's suggestion that Mr. Morris suffers from 
Post-Traumatic Stress Disorder. 


Hospital records indicate that on more than one occasion, Mr. Morris was involved in 
altercations with the police to the point where he required medical care. These, along with the 
stabbings, would have registered as traumatic events for Mr. Morris in addition to the events he 
has witnessed and the vicarious trauma he may have endured. Anxiety should also be queried in 
response to reports that Mr. Morris has had regular headaches since he was a child, liked to stay 
in his room and play video games rather than go outside to play with friends, was nervous about 
attending school, and continues to show worry about his loved ones, his circumstance, and his 
future . 


Some people with anxiety act out rather that act in. This was alluded to with the term "anger 
anxiety" in Mr. Morris's school record. Since the fight, flight, or freeze responses are automatic, 
unconscious, and are always being triggered in a highly anxious person (AP A, 2000), Mr. 
Morris's behaviour, namely defaulting to the fight response, should be considered particularly in 
light of environmental influences. 


Social Influences 


The absence of a father figure had a profound impact on Mr. Morris's life. Lacking a male role 
model in the home, Mr. Morris relied on the men and boys in his neighbourhood, many of whom 
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were also fatherless as a result of death or incarceration, to teach him what it meant to "be a 
man". These lessons were concise and direct: he was not to show emotion and he was not to be 
weak lest be become prey. Though Mr. Moms's mother was actively involved in his life, Mr. 
Moms reported: "(she] tried to teach [him] to be a man but she's a woman so there's only so 
much that she could teach [him]." 
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Despite the omnipresence of the police in Mr. Moms's community, neither he nor many of the 
other residents conceptualized Jaw enforcement as a body dedicated to serving and protecting 
them. Before his thirteenth birthday, the police served to mold the contours of his identity by 
humiliating him, labelling him a "bad kid" and verbally antagonizing him. Foreshadowing his 
incarceration, Mr. Moms reports that the police told him that they "can't wait to get [their] hands 
on [him]" and that they are determined to "get something on [him]." Because Mr. Morris's 
environment was so destructive and his neighbourhood unsafe, be believed when his peers, youth 
from rivaling neighbourhoods, and even the police, told him that he was going to die 
prematurely; hence his investment in his life was greatly diminished, likely having significant 
bearing on his decisions. 


Criminal Justice Involvement 


As noted above, although Mr. Moms ·has no prior convictions his experiences with the criminal 
justice system started young, by way of his interactions with the police as.a pre-teen. Mr. Moms 
perceives these early experiences, which continued through his adolescence and into early 
adulthood, as often unfair and unwarranted. The negative ways in which officers spoke to him 
and their seeming desire to catch him doing something wrong, or see him dead, has had a lasting 
impact on his world view. 


Mr. Moms's experience in the criminal justice system was a continuation of his experience in 
community housing with the ongoing mistreatment from authority figures and the turf wars, 
forcing him to defend himself despite being injured. While in custody, he continues to be 
targeted for unwarranted searches, just as he was in his community, where presently his 
sanctioned personal effects are discarded. In addition, he was locked in solitary confinement 
seven days longer than planned, and placed on extended and/or frequent Iockdowns, once with a 
non-functioning toilet. 


Mr. Moms's experiences with other criminal justice institutions has also impacted negatively 
upon him. In the case of a previous charge, his bail was set unreasonably high, given his family's 
financial situation. When he did receive bail, he perceives his conditions to have been unrealistic. 
He notes that a condition prohibiting him from associating with anybody with a criminal record 
posed a particular challenge within his neighbourhood, because so many members of his 
community had been criminalized. Simply going to the mall or other heavily populated ~paces 
posed a significant risk because he could never be sure who in his presence had a criminal 
record. He thus felt trapped within his home and reported leaving infrequently while on bail. 
Being incarcerated within his skin, his urban neighbourhood, his schools, his life- afflicted by 
occlusion, abjectness, and ineptitude limited in his possibilities, could only add to Mr. Moms's 
sense of helplessness and despair. 
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Summarv 


From a young age, Mr. Morris was fatherless, and was subsequently raised by a single mother 
who worked long hours in an attempt to provide for her family. Mr. Morris also experienced the 
harsh realities posed by his living in social housing, and having been identified in his early years 
as "slow" and having behavioural issues. He was shuffled from school to school, faced violence 
from his peers, and experienced the stigmatization and associated_ behaviours from both_ his 
teachers and the police. Mr. Morris felt that he could not tum to his mother for guidance because 
"she had enough on her plate already"; he could not tum to his teachers or the police for 
guidance as they thought he was a lost cause; and he could not tum to his friends because most 
were in the same position as he. He is also felt that his lack of educational success, combined 
with the stigmatization of living in a "bad" neighbourhood have limited his employment 
opportunities. 


Under the weight of anti-Black racism, Mr. Morris had little option than to live his life as best as 
he could having been influenced by the streets. His overall social circumstances, while not 
excusing his behaviour, have undeniably contributed to Mr. Morris being involved with the 
justice system today. 


Mr. Morris has also lived, and continues to live, in constant fear. He fears the police, other 
community members, friends and foes alike, rivals, unknown dangers, life, death. He fears 
fellow inmates. He fears for his mother's safety .. Mr. Morris fears both freedom and 
incarceration. Mr. Morris's imagination for what he could become was significantly limited by 
fear, anxiety, and actual threats; it is not positively fostered as his suffering was not sufficiently 
tended to. · 


At this time, it would be appropriate to provide him with the support and treatment he ought to 
have received long ago. Early intervention might well have changed Mr. Morris's trajectory and 
it appears as though anti-Black racism was a contributing factor in this omission. Since Mr. 
Morris shows empathy, and has many redeeming qualities, it is a reasonable expectation that he 
will respond well to mental health treatment . 
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RECOMMENDATIONS 


I. Consideration of Mr. Morris' safety and wellbeing 


2. Grief/Bereavement Counselling 


3. Ethno-culturally Informed, Trauma Informed Psychotherapy - offering: 


a. Cognitive Behavioural Therapy for anxiety, depression, and self-esteem; 
b. Eye Movement Integration Therapy (EMI) for Post-Traumatic Stress Disorder 


(PTSD), and 
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c. Mindfulness Meditation training and practice to promote calm, focus, a sense of 


control, and pain management 
4. Ethno-culturally specific mentorship 


5. Access to quality education 


6. Access to music for therapeutic purposes 
7. Employment counselling, job readiness skills, apprenticeship 


APPENDIX 


INTERVIEWS WITH SUBJECT 
Feb 9, 2018 Interview with Mr. Morris at Maplehurst Detention Centre 


00 


March 9, 2018 Interview with Mr. Mo;>rris at Maplehurst Detention Centre 


COLLATERAL CONTACTS 
Feb 27, 2018 Interview with Esta Reid, mother of Mr. Morris, at her home 


March 4, 2018 


March 5, 2018 


Interview with Curt Erb, Reverend/Youth Pastor for Mr. Morris, 
via phone 


Interview with Olive Chase, family friendlchild-minder of Mr. 
Morris, via phone 


DOCUMENTS REVIEWED 
• Character letter by Katherine Gilliam, Social Worker and childhood friend of Mr. Morris, 


dated October 12, 2017 


Education Documents 
I. Observation Checklist from McNicoll Avenue Child Care Program, indicating K.M. 4 


years of age 
2. Crestview Public School Jnr Kindergarten Report, dated 1997 
3. Crestview Public School Snr Kindergarten Report, dated 1998 
4. Grade One Ontario Provincial Report Card, dated June 1999 
5. Grade Two Ontario Provincial Report Card, dated March 2000 
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6. Grade Two Ontario Provincial Report Card, dated June 2000 
7. Grade Three Ontario Provincial Report Card, dated November 2000 
8. Grade Three Ontario Provincial Report Card, dated June 200 I 


9. Grade Four Ontario Provincial Report Card, dated December 2001 
I 0. Grade Four Ontario Provincial Report Card, dated March 2002 
II. Grade Four Ontario Provincial Report Card, dated June 2002 


12. Grade Five Ontario Provincial Report Card, dated December 2002 
13. Grade Seven Ontario Provincial Report Card, dated November 2004 


14. Interim Progress Report, dated 2005-2006 


15. Grade Eight Ontario Provincial Report Card, dated 
16. Individual Education Plan, dated May 1999 
17. Individual Education Plan, May 2000 
18. Individual Education Plan, June 200 !Individual Education Plan, dated October 2005 
19. Individual Education Plan, March 2006 
20. Individual Education Plan, June 2006 
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21. Safety Plan-Part A & B, dated January 2006 


22. Certificate of Achievement for completion of program recognized as a "Leadership 
Student with an IEP", 2005 


23. Various Letters of Suspension 


Medical Documents (annotated) 
1. Sunnybrook Health and Sciences Centre Records, dated Feb 20,2013 


• Stab wounds to the left thoracoabdominal region and epigastric region - grade 2 liver 
laceration, grade 4 splenic lacerations, diaphragmatic laceration, partial thickness 
stomach injury. Trauma Laparotomy performed. 


2. Emergency Report, dated Feb 21,2013 


• "arrested by police last night. Roughed up a bit and spent the night in jail. Worried 
that he may have re-injured his recent wounds ... stab wounds to left 
thoracoabdominal region ... " 


3. Medical notes from Dr. Keshavjee, dated March 2013 -June 2016 


4. Letter from Dr. Avery at Sunnybrook Health and Sciences Centre, dated April 15, 2013 


5. North York General Hospital Adult Mental Health Outpatient Program Report, dated Jan 
21,2014 
Clinicians: Davina Wadhwa, Lome Tugg 
• Reported to psychiatrist that marijuana use helps him calm as he feels frightened 


• Reported to psychiatrist persistent nightmares and feelings of paranoia 
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• Described as dysphoric, anxious, having anhedonia 


• Diagnosis: PTSD, ruled out anti-social personality disorder traits, Axis IV: Financial 


constraints, social isolation, unemployment 


• Recommended treatment: SSRI Prazosin 25 mg - 50 mg and supportive 
psychotherapy 


6. Scarborough Hospital Emergency Department Records, dated Dec 13, 2014 


• Brought in by police - still in police custody 


• Running from police -knee bruised when tackled and police cruiser ran over foot, 
swelling on left side 


• Arthritic process or other bone/joint abnormality is seen 


REFERENCES 
Drewry Secondary School website found at: http://www.tdsb.on.ca/Find
your/Schools/schno/3512 


American Psychiatric Association (2000). Anxiety disorders. In Diagnostic and Statistical 
Manual of Mental Disorders, 4th ed., text rev., pp. 472-476. Washington, DC: American 
Psychiatric Association. 
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CITATION: R. v. Morris, 2017 ONSC 4298 
COURT FILE NO;: CR-16-130000214-0000 


DATE: 20170726 


ONTARIO 


SUPERIOR COURT OF JUSTICE 


BETWEEN ) 
) 
) 


HER MAJESTY THE QUEEN ) A. Kocula, for the Crown 


-.;md
\··. 


)" 
) 
) 
) 


I}:EVIN MORRIS 
) 
) 
) 
) 


G. Smith, for the Defendant/Respondent 


;· .. · 


··~ 


·'· 


Defendant/Respondent ) 
) 
) HEARl): June 12, 13, 14 and 15,2017 


JUSTICE NAKATSURU: 


[1] The applicant, Kevin Morris, stands charged with firearm offences arising out of a late night 
encounter with the police on December 13, 2014 in Scarborough. He brings this stay application 
b'ased upon events that he alleges arose out of that contact. He argues that the police violated his 
rights under ss. 7, 9 and 10 of the Charter. The applicant submits that this is the clearest of cases 
to warrant a stay of proceedings. 


·.,I 


m 
.~ ~ 


'· '· 


The following are the violations that are alleged to have taken place: 


• The applicant's right to be free from arbitrary arrest and detention protected by 
s. 9 was violated when he was unlawfully detained without reasonable 
suspicion and further when he was arrested without reasonable· and probable 
grounds; 


• The applicant's right not to be deprived of his security of person except in 
accordance with the principles of fundamental justice guaranteed by s. 7 was 
violated when he was struck by a car driven by D.C. Moorcroft and when he 
was subject to excessive force by the arresting officer P.C. Faduck; 
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• The applicant was not advised of the reason for his arrest and his right to 
counsel upon his arrest as guaranteed by ss. 10(a) and (b). He was further not 
given a reasonable opportunity to contact counsel once he exercised his s. 
1 O(b) rights. · 


(3) There are key credibility issues that must be resolved.· I have considered the whole of the 
evidence in corning to my determination. 
~--· 


f. A. SECTION 9 


(~] The applicant argues that the police had no reasonable and probable grounds to arrest 
him. A key factual dispute is the conduct of the applicant just prior to his arrest. The applicant 
argues that before the arrival of the police, he was doing nothing suspicious. Although he 
eventually ran from the police, he was unaware that the plainclothes officers were police. The 
Crown on the other hand submits that the moment D.C. Graham came on scene, the applicant 
was aware he was a police officer and he chose to run. When he did, the police had reasonable 
and probable grounds to chase and arrest him. 


E5] On the evening in question, the police were investigating a home invasion at 860 
Pharmacy Avenue. The complainant had walked into 41 Division and advised the police that a 
young girl had knocked on his door. When he opened it, four black males entered, one pistol
whipped the complainant, and then stole his wallet and phone. This had occurred about 20 
minutes earlier that evening. This information was dispatched over radio. An officer dressed in 
plainclothes, D.C. Moorcroft, working in Major Crimes in an unmarked vehicle, responded along 
With other officers. When he went to the vicinity of 860 Pharmacy Avenue, he saw four black 
males walking. It was past midnight. The officer and fellow police who were there in separate 
vehicles went to investigate them. Two males went to one car parked in a parking lot while 
!!IJ.Other two went to a different car in the same lot. D.C. Graham, who was also in plainclothes, 
boxed in one vehicle with his unmarked van. Accprding to the police, the applicant ran. D.C. 
Graham yelled out a police challenge. As the applicant ran through the lot, he was struck by 
J;;i.C. Moorcroft who was driving his car. The applicant fell but immediately got up, ran to a 
fence, scaled it, and ran through the No Frill's parking lot on the other side. P.C. Faduck who 
was in uniform and was advised of the foot pursuit, found the applicant, and tackled him to the 
ground to effect the arrest. 


[6] In my view, up until the moment the applicant allegedly ran, the police had merely a 
basis to investigate the applicant and his friends. While they generally matched the description 
in terms of race, gender, and numbers, the description given by the complainant was so generic 
that it was not of much value in forming reasonable grounds. In addition, while the men were in 
the area of the home invasion, this offence was reported to have occurred sometime before. The 
police were not coming on scene immediately after the alleged home invasion. Filially, there 
was nothing particularly suspicious about the men's conduct immediately prior. While there 
were reasons to investigate,. this did not come close to reasonable and probable grounds for an 
arrest. None of the officers who testified suggested that they had anything more than a 
teasonable suspicion to investigate. · 
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[7] In my opinion, the key finding is what the applicant didwhert the police confronted him. 


[8] The applicant testified to the following. He had been at a party with some friends. He 
left the party with his friends. He was in the parking lot walking through some cars in order to 
fmd a spot to urinate when he was hit by a car driven by D·.c. Moorcroft. His right leg was 
struck by the front of the car. That leg was then pushed into his left leg. The car then drove over 
his left foot. He was left sprawled on the ground. After a few seconds on the ground, the 
applicant got up as the door to that vehicle was opening, jumped over two side by side fences, 
apd ran into a No Frills' parking lot. He was scared because he had previously been stabbed and 
silffered serious injury. He testified that no one identified themselves as police to him. Once in 
the lot, he heard someone say he was going to catch ·him. He saw a police officer in uniform. 
This officer tackled him. The applicant testified that he had stopped running by then. As he lay 
dn his stomach, his old injury caused him pain. The applicant so advised the officer who was on 
his back. At this point, the officer told him to stop struggling. The officer punched him a few 
tfines in his head. He was later cuffed by him. He testified that an officer also deliberately 
stepped on his injured foot. He was taken into the cruiser. The applicant testified that he was not 
t6ld why he was under arrest and no right to counsel was given to him. He waited a long time in 
the police cruiser. When he asked why he was there, he was told to sit tight. The police also said 
s,iimething about a robbery, The applicant said he wanted to speak to his lawyer. Eventually an 
ahlbulance was called. He was taken to the hospital. He was taken back to 41 Division after 
s~ending a day in hospital then released with crutches and a soft cast. He got to speak to duty 
cpunsel much later .. 


[9] The police officers testified that before he was hit by D.C. Moorcroft, the applicant had 
been stopped by D.C. Graham. It was at this point that the applicant took off running as fast as 
he could. This is at odds with the applicant's testimony that he was just walking. 
!~. . 


[10] Let me address the overall credibility of the applicant's evidence. There are some 
problems with his testimony. First of all, I have reliability concerns about the events as he 
testified to them. Even on his own testimony, he was very scared. He suffered physical injury. 
No doubt, his adrenaline was flowing. He was exerting himself. The events took place quickly. 
I/).: these circumstances, testifying now years later without any assistance of contemporaneous 
notes, I find that the applicant is simply wrong or mistaken about a number of things.· Here are 
some clear examples. The applicant testified that he lost his shoe when he came down after 
scaling the fence. The photo taken by the police, however, shows his shoe in the snow on the 
side before he scaled the fence. In addition, the applicant testified that P .C. Faduck handcuffed 
him. This is wrong. P.C. Faduck could not do so because of the injury he suffered to his hand. 
His fellow officer had to finish off the handcuffing. Another example is when he got hit by the 
c;iir, he remembers seeing the passenger door open. This is inconsistent with what he said in his 
!iffidavit. In his affidavit, he said it was the driver's side door that opened. In addition, D.C. 
Ntoorcroft was driving his vehicle alone. He opened the driver's side door. · 


~·· 


[i:lJ In addition to reliability, I also have some credibility concerns. Some of the applicant's 
testimony was implausible. He was evasive and inconsistent when it came to certain areas. In 
tJ.rms of credibility, I found his testimony about walking away from his friends to go urinate in a 
parking lot on a cold winter night after just coming from a party, where he could have easily .· 


" 
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·;· 
tMieved himself, implausible. I also find it implausible that if he was walking as he claimed, he 
could have been struck by the side of a forward moving vehicle. Further, his testimony was not 
a:1ways consistent with his affidavit. An example of this is that in his testimony he testified that 
he was punched at least five times as the officer tried to cuff him. When he was crossed on an 
alleged inconsistency with his affidavit where it appeared he averred he was only struck twice, 
he became evasive. 


812] On the other hand, I accept the evidence of D.C. Graham. His evidence was not 
iudermined in cross-examin11tion. He was clear and fair. He was credible. His evidence is 
material. It does not square with the applicant's. The applicant does not even mention any 
~P.counter with this officer. According to the applicant, he was just walking past cars on his way 
to urinate. He denied any suggestion that D.C. Graham tried to block him in with his van. 
However, I accept that D:C. Graham did. This is supported by the photos taken by the police 
lifter the incident. It shows his van, front· to front, with the suspect vehicle as he testified to. 
thls makes sense given that D.C. Graham wished to investigate and therefore had a reason to 
block in this vehicle. D.C. Graham testified that the male at the passenger side door took off 
funning. He later saw this male being chased by D.C. Moorcroft. I find that this male was the 
i\'pplicant. According to D.C. Graham, this person ran out of sight. I accept that evidence. 
".<i::r. 


il3J D.C. Graham's evidence is supported by the testimony of D.C. Moorcroft and the overall 
<!ircumstances of what was taking place at the time. D.C. Moorcroft observed the applicant run. 
On this point, I fmd his testimony credible and reliable. Furthermore, I fmd that the applicant 
tiad a motive to run. After his arrest, P.C. Faduck retraced the path that the applicant ran. In 
doing so, he found a jacket that allegedly belonged to the applicant with a handgun in it. P.C. 
Faduck testified that although he did not actually see the applicant throw the jacket into the 
stairwell alcove where it was found, he did observe the applicant trying to take off the jacket. If 
the applicant had a firearm in his jacket as he was being pursued by the police, this would be a 
ip.otive for him to run from the police. 


[14] The second finding I make is that I accept that D.C. Graham and D.C. Moorcroft both 
identified themselves as police. They also did it in circumstances whereby it was reasonable to 
~elieve, as they did, that the applicant would have heard it. In other words, it was reasonable for 
the police to believe that the applicant was knowingly fleeing from the police. That said, the 
!ipplicant's testimony has left me in some uncertainty whether he actually heard the officers or 
not. 
il 
[15] I do not accept the applicant's testimony that none of the officers ever identified 
themselves as police or advised him to stop. .Given my reliability and credibility concerns, I 
cannot give effect to the applicant's testimony or any inference from it that no one identified 
themselves as a police officer or told him to stop. In my view, based upon my assessment of the 
whole of the evidence, the officers did say something along these lines. It makes sense that they 
Would have identified themselves and tried to have stopped the applicant who was running. All 
that said, it could be that the applicant simply did not hear them. D.C. Graham testified that he 
_issued his police challenge to the driver. While I accept this is what the officer did, it may well 
·'be that the applicant did not hear that challenge. By this time, the applicant had already 
?Jsappeared. Also, D.C. Moorcroft was yelling at the applicant as he was running away. The 
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a~plicant may have heard something and indeed may have actually believed them to be police. 
a.ut it could also be that he was just unable to ascertain what the words were. Or as likely, he 
~ow does not truthfully recall them saying anything. I am mindfiil that the applicant had been 
stabbed. His injuries were most serious. He was still suffering the effects. It is reasonable and 
plausible that the applicant would run from strange men pulling up in cars because he feared for 
li;is life. It is further reasonable that he would scale a six-foot fence to get away. This is an 
~iemative scenario that provides a possible explanation for why he may have run. · · 


I> 


~l6] In conclusion, his testimony to the effect that these officers never identified themselves as 
p'olice is not reliable. I do not accept the defence position on this. I find that the officers did in 
fllct identify themselves. And they said it loud enough that in circumstances it was reasonable 
(or them to believe that the applicant heard and that by continuing to run, he was ignoring and 
fleeing from the police . 


.[.17] The key issue is whether it was objectively reasonable for the police to believe that the 
applicant was knowingly running from police officers who had identified themselves as police 
and who had directed him to stop. P.C. Faduck's testimony is important here. It was this officer 
who formed the grounds and arrested the applicant. I fmd and accept that P.C .. Faduck identified 
himself verbally as a police officer. The circumstances are such that the applicant would have 
~een this uniformed police officer chasing him. P.C. Faduck loudly called out to the applicant to 
~'top on numerous occasions. Finally, despite all this, the applicant kept running. Unlike when · 
b.c. Moorcroft and D.C. Graham were yelling at the applicant to stop, the context here is such 
{pat the applicant would certainly have heard P.C. Faduck's commands. 
·' 
I 


'[18] With respect to another conflict in the evidence, I find that the applicant was still running 
when P.C. Faduck tackled him. The applicant testified that he had stopped. I do not accept his 
testimony for the reasons I have stated with regards to his credibility. I prefer the evidence of 
~.C. Faduck on this point. P.C. Faduck was a good witness as I will explain later. 


:f.19] In summary, I find that the police were investigating a radio call about a home invasion. 
Jhey observed the applicant with three other black males in the vicinity of where the offence is 
~aid to have taken place. When D.C. Graham approached two of them by car, the applicant ran 
'bff. As he ran, D.C. Moorcroft's vehicle struck him. The applicant got up immediately and 
§caled a fence into the No Frills' parking lot. There P.C. Faduck and his partner, P.C. Keefer, 
';both uniformed officers, saw him and gave chase. P.C. Faduck saw the applicant running away 
.. and it looked like he was taking off his jacket. The applicant would not stop despite being told to 
'do so. Eventually, he was tackled by P.C. Faduck after a foot chase and arrested for robbery . . , 


:120] The applicant made two submissions with respect to a s. 9 violation. First of all, it was 
:argued that the police had detained the applicant for investigative purposes without the 
·~ppropriate grounds to do so. The defence argued that there were two moments in titne that the 
,applicant's s. 9 rights were violated. 
"'' 
121] The first time was when D.C. Moorcroft restrained the applicant with his vehicle. The 
.~defence argued that this was a psychological detention by D.C. Moorcroft although it was 
?: . 
·' ,I'.: 


j. ,, 
•, 
< 
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fleeting. The defence submitted that there was no reasonable suspicion to detain the applicant 
fbr investigative purposes at this point. 


o. 


(22] I disagree. It is stretching the facts beyond any reasonable interpretation of the evidence 
to find that the applicant was factually detained before he was actually arrested. The applicant 
was struck by the car. But he immediately fled the scene. I appreciate D.C. Moorcroft told him 
fo stop. But the reality is that the applicant did not stop. I find that he was· not detained by D.C. 
Moorcroft: seeR. v. Nesbeth (2008), 2008 ONCA 579, 238 C. C. C. (3d) 567 (Ont. C.A.) at paras. 
1'4-17. . 
! ... 


~3] The defence also contended that there was a psychological detention at the moment the 
applicant stopped running and essentially surrendered to P.C. Faduck. First of all, no reasonable 
ib.terpretation of the facts could parse out the events in such a way so that I could reasonably find 
tllere was a momentary psychological detention. It seems to me that the applicant was caught by 
the police officer after a foot pursuit and simply arrested. Second, factually I find that the 
applicant never attempted to surrender. He continued running until he was tackled. 


[24] As a result, I find no violation of any s. 9 right in this regard. 


[Q5] Secondly, the applicant argued that P.C. Faduck did not have reasonable and probable 
grounds to arrest the applicant. I find that P .C. Faduck did. Subjectively he believed he did: See 
~. v. Hall, [1995] O.J. No. 544 (C.A.). . 


.;•: 


[26] Objectively he did as well. The constellation of information that the officer had to make 
the arrest included the fact that the applicant matched a very general description of the 
perpetrators of a home invasion. I appreciate that the description was very vague. Standing 
alone, this would provide little grounds for anything. However, it is the totality of the 
circumstances that must be considered. 


[27] The applicant was found with other males of a similar race in the area proximate to the 
address where the offence took place. They were of the same number as the alleged perpetrators. 
Their descriptions could not exclude them, The home invasion had occurred that night relatively 
recently. It was close enough in time that the offenders could still reasonably be in the 
p.eighborhood. Most importantly, when the police identified themselves, the applicant ran and 
continued running despite police directions for him to stop. This included taking such serious 
steps as quickly scaling a six-foot fence. In addition, P.C. Faduck observed that the applicant was 
trying to remove his jacket. As the applicant ran from the alcove area, he was no longer wearing 
his jacket. It was a reasonable inference that the applicant by these actions was attempting to 
dispose of evidence or change his appearance to avoid detection. The applicant continued 
running from P .C. Faduck, a uniformed officer, despite the officer yelling numerous times that 
he was the police and the applicant should stop. Even when P.C. Faduck told the applicant he 
was going to catch him, the applicant did not stop running until he was tackled whereupon he 
resisted arrest. 


[28] While the applicant points to weaknesses in some of the grounds such as the timing of the 
alleged home invasion and the lack of a detailed description of the persons committing the home 
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$vasion, it is the whole constellation offactors that must be considered. In my view, objectively, 
fuere were reasonable and probable grounds for P.C. Faduck to arrest the applicant for robbery: 
~ee R. v. Storrey, [1990] 1 S.C.R. 241 at p. 24. 


B. SECTION? 


l2.9J There are two separate factual allegations with respect to the s. 7 issue. First of all, it is 
S).;lbmitted that D.C. Moorcroft struck the applicant with his car. Secondly, it is alleged that P.C. 
1\:aduck used excessive force in his· arrest of the applicant. It is argued that in these two ways, the 
tlolice violated the applicant's s. 7 rights. · 


:l. 


(i) Did D.C. Moorcroft violate s. 7? 


[30] I find that D.C. Moorcroft violated the applicant's s. 7 rights. While I have already 
outlined my credibility concerns about the applicant's testimony, his testimony of his encounter 
with D.C. Moorcroft largely finds favour with me. 
·~·. 
[3·1] That said, I do not accept th!l applicant's testimony that he was only walking at the time. 
If he was walking, I cannot see how he could have been hit by the car. It is common sense that if 
I:i,e was alert to his surroundings and if he was only walking, he could have avoided a collision. 
Also, his evidence in this regard is inconsistent with D.C. !}raharn's testimony whose evidence I 
prefer on this point. · ., 
[.32] I accept that the car was going fast for a parking lot. I also accept the applicant's 
festimony about how he got struck by the car. The front panel of the car hit him in his right leg 
'i'>vhich then pushed into his left leg. The car then ran over his foot. In broad strokes, D.C. 
Moorcroft's testimony about the collision is similar. He does not deny that his vehicle carne into 
~ontact with the applicant. But his overall characterization is very different. The real issue is 
why he got hit. 


l33] D.C. Moorcroft testified that he pulled into the north entrance of the parking lot. As he 
did so, he saw one male at the east car that D.C. Graham was investigating, run west through the 
fuiddle row of cars. He was a black male with dark clothes. The officer testified he was going 10 
to 15 knih. The applicant then ran northbound. The officer testified that he stopped his car at this 
time and was plaiming on exiting. However, referring to the applicant, the officer testified that 
·l'he ran into my car". In cross, he denied running into the applicant. He denied trying to cut him 
off. In his testimony, the applicant ran into the front panel of the car just before the front tire 
near the fender. The applicant fell to the ground. D.C. Moorcroft got out and yelled "police 
stop". The officer said it took about a second for him to exit the car. Even by then, the applicant 


. :Was already on his feet. He was in full sprint as he started to yell. The applicant then jumped up 
and over the fence, faster than D.C. Moorcroft ever saw anyone scale a fence. The officer did 
not follow. 


'[34] Looking at his testimony, to be frank, I have a hard time envisioning the contact 
:pccurring as the officer testified to. Based on how he described it, the applicant would have just 
·tun into his vehicle. D.C. Moorcroft claimed that he was already stopped when the applicant did 
tj_, .. 
:Y 
... 
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that. I cannot see how the applicant could have run into the stopped car with such force that he 
'\)\Tould have fallen to the ground. According to the officer, he could see the applicant running. 
Why then would he have come so close to the applicant? This is not a case where an individual 
c.omes out of a blind zone. Further, it is unfathomable how the applicant could have sustained 
the injuries he did if he just ran into the officer's car. The vehicle ran over the applicant's foot. 
p.C. Moorcroft denied doing so. But given his position in the car, D.C. Moorcroft would not be 
~ble to observe that happening. I find that it happened. I can see no other realistic way this 
fr1jury could have occurred. Irt the end, I find the testimony given by the officer implausible. It 
Jil.ay well be from his perspective as the driver of the car that he believed the applicant ran into 
~is car. But that is not what happened. 
:.? . 


• <L 


~$5] While not a particularly weighty factor, I am mindful that in an unrelated incident, D.C. 
Moorcroft pled guilty to assault causing bodily harm and received a conditional discharge. 
~Urther, he pled guilty to Police Act charges of discreditable conduct when he gratuitously called 
s~meone who was arrested a "homo". While D.C. Moorcroft expressed regret for his actions, I 
tJP.d that this past discreditable conduct has done nothing to bolster his overall credibility. 
•' 
:~··· 


[36] What I find occurred is that the applicant was in fact running. The officer was going fast 
through the lot to try and stop him from getting away. He could see the applicant running. As 
~ey intersected, the applicant made a sudden turn to the north. The officer struck the applicant. 
'the applicant did not run into a stopped vehicle. Rather, the two came together suddenly and 
t)nexpectedly. The front of the vehicle (driver's side) struck the applicant's legs artd then ran 
over his left foot. 


[37] However, this was not a deliberate attempt to run down or strike the applicant. While the 
injury suffered was serious, had this been the officer~ s intent, the injuries would have been more 
c,atastrophic. Rather, the officer was trying to cut the applicant off at the pass, so to speak. But 
given the speed of the applicant and his sudden move, the officer miscalculated. He drove to 
prevent the applicant from fleeing. But the officer did not intend to strike him. The contact 
between vehicle and man was therefore accidental in my .view. But the actions of the officer 
were deliberate. . 


~38] I have carefully considered whether this should amount to a s. 7 violation. I am mindful 
that this was a very dynamic situation. The officer was discharging his duty in trying to stop 
·~bmeone who was fleeing. He did not intend to hit the applicant. While all this is true, I 
pcmclude that it was unnecessary and careless for D.C. Moorcroft to drive the way he did. 
f;.ccording to him, he was only going to place the applicant under investigative detention to 
further his investigation into the home invasion. He was not intending to arrest the applicant. 
"I;here was no urgency for him to drive in this fashion. At this point in time, he could not have 
been aware that the applicant would go to considerable lengths in an attempt to flee. He was 
ri.mning but he may well have come to a stop with less aggressive action than that which D.C. 
K:foorcroft took. D.C. Moorcroft did not know what had transpired between D.C. Graham and 
the applicant. The action D.C. Moorcroft took was indeed aggressive. He drove quickly through 
~·parking lot to cut off the applicant. The applicant was on foot and was very vulnerable to a 
rhoving motor vehicle. It does not take much when a vehicle is trying to cut off a pedestrian for 
4omething very tragic, though unintended, to happen. . 
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[;J9] I fmd, looking at the whole of the circumstances, that D.C. Moorcroft violated the 
lipplicant's s. 7 right: SeeR. v. Nasogauluak, 2010 SCC 6, [2010] 1 S.C.R. D.C. Moorcroft's 
~.ctions were very careless. While the situation unfolded quickly, ·D.C. Moorcroft deliberately 
ri.iade a choice to drive in the fashion that he did. The applicant was struck by the vehicle and 
~offered injury. Finally, given the information D.C. Moorcroft had, he was not chasing a fleeing 
felon. In his own words, he was going to simply detain the applicant for investigative purposes. · 
L . 


·' f (ii) Did P.C. Faduck violate s. 7? 
.-J,' :·, 
[40] I have found that the applicant was running away from P.C. Faduck. He did not stop 
dJnrung as he claimed. Both the applicant and·P.C. Faduck confirm the latter said he was going 
t~ catch him. The applicant claimed he stopped running at this point. However, looking at the 
maps and photos, where the applicant was finally arrested was at some distance . along the 
southside of the plaza from where P.C. Faduck would have had to exit the car and run on the 
s~dewalk. Had the applicant stopped running, his place of arrest would have been much closer to 
the southwest comer of the plaza building. Further, the circumstances also support my 
conclusion that the applicant continued to run. P.C. Faduck's testimony makes sense. He said 
]:Xe was going to catch him. Then he got out and did. But only after a run. I found P.C. Faduck 
t~ be a credible witness. I believe him on this point. Finally, P.C. Keefer confirmed that this is 
~hat happened. He was not undermined in cross-examination. P.C. Keefer was honest and 
ci:9curate. He answered questions fairly and consistently. He did not overreach in his testimony. · 
.:~::.· 
[#1] I fmd that the applicant struggled with P.C. Faduck after he was caught. Even on his own 
testimony, the applicant said that while his right arm was being handcuffed, he was complaining 
a~out stomach pain and trying to elevate his body to relieve the pressure on his stomach. He 
~clmitted there was a struggle. He also admitted the officer was telling him to stop struggling. 


;~. 


[42] It is reasonable for me to envision how the takedown and attempt to arrest the applicant 
i~d to pain and physical resistance by the applicant. The nature of his past injuries would have 
dimsed him such pain that it would be foreseeable that he might struggle.· Indeed, the thrust of •· . 
tj!ie applicant's evidence confirms that. P.C. Faduck would not have known about the past 
i)ijiui.es and their effects. 
~· 


~~3] It is not disputed that the officer struck him on the head. What is the bone of contention is 
the number and nature of the strikes. 


[44] In assessing the evidence, I find the applicant's testimony more implausible than P.C. 
~aduck's. There are a number of reasons for this. He testified that P.C. Faduck completed his 
h:andcuffing. This is wrong. P.C. Keefer had to come and assist because P.C. Fadtick's hand 
was injured. The applicant admitted that had he been struck five times, causing his face to hit the 
P.avement on each blow, his face would have been injured. But there is no evidence of any 
physical injury to his face; Even the applicant testified he only suffered a bump on the back of 
his head. The medical records reveal that the applicant made no complaint about his face or head 
~n the night of the arrest. Finally, as I have already found, I have serious reservations about the 
~pplicant' s overall credibility and reliability. 
'N . 
. \· 
i: 
'\ 
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[45] On the other hand, I found P.C. Faduck's testimony candid and reliable. He gave it in a 
very straightforward fashion. He was not impeached in cross"examination. He bore no animus 
t\) the applicant. He was very detailed and descriptive in his testimony about the arrest. P.C .. 
Faduck testified that he tackled the applicant, took him to the ground with his chest on the 
applicant's back, and straddled his legs. P.C. Faduck told him to stop struggling. The applicant 
admitted that the officer said this. P.C. Faduck told him to bring his arms behind his back. 
When the applicant refused to do this and appeared to push up in an attempt to get away, P.C. 
faduck pulled and pushed the applicant's right arm to prevent him. At one point, according to · 
~·.C. Faduck, the applicant took his !ight elbow and struck the officer in his forehead. There is a 
P,hoto of an injury/bruise on P.C. Faduck's face. This· is consistent with P.C. Faduck's testimony 
~bout how he was struck. P .C. Faduck then took his right fist and struck the applicant's face 
$ice, using the meaty part of his hand below his thumb; When he did this, he injured his hand. · 
P.C. Faduck testified that he did this to "distract" the applicant in order to stop him from trying 
' (o get away and to prevent another assault upon himself. At this point, the applicant stopped 
struggling and complied with the officer's request; he put his arms behind his back. P.C. Faduck 
pjlt the handcuffs on his right arm but was unable to cuff his left arm because the officer's hand 
li~d swollen. P.C. Keefer arrived to complete the handcuffing. 
·•. ,, 
[46] I have accepted as a fact what P.C. Faduck testified happened during the arrest. In this 
case, the applicant was struggling and resisting arrest. Whether the applicant threw his elbow 
d~liberately or not, P .C. Faduck was struck in the forehead by it during the arrest. This was a 
fast moving and dynamic situation. P.C. Faduck made the decision to strike the applicant twice 
with his fist. P.C. Faduck admitted the blows were hard. However, they caused no visible 
injury. He did this in order to gain compliance from the applicant and to prevent further 
behavior that P.C. Faduck reasonably believed was assaultive. The officer's actions were 
~uccessful. I find, in the circumstances, that the force used was reasonable. It was not excessive 
i~ order to effect the arrest: SeeR. v. Mulligan (2000); 142 C. C. C. (3d) 14 (Ont. C.A.) at para. 40 
; 41; R. v. Pan, 2012 ONCA 581,292 C. C. C. (3d) 440 (Ont. C.A.) at paras 47-48. 


[4 7] On a final issue, I do not accept that a police officer deliberately stepped on the 
~pplicant' s injured left foot. The passage in the applicant's affidavit testifying to such does not 
feveal who that officer is. Indeed, in chief, it seemed like the applicant forgot about this 
pccurring until his counsel specifically pointed it out. When asked to identify who that officer 
\vas, it seemed that the applicant just said the arresting officer without any real memory to 
'support that. The circumstances of this officer stepping on his foot are entirely without 
~upporting detail. I find the applicant not credible on this point. In addition, none of the officers 
ever admitted to doing this. Aside from inhumane cruelty, there is no motive for anyone to do 
,§\rch a thing. I find that it simply did not happen. 


->t.:: 
{~8] Thus, I find there to be no violation of s. 7 of the Charter by P.C. Faduck . 
. 


. . 
.\49] The applicant said he was probably first read his rights at the hospital. He also testified 
'that he was never told that he was under arrest for anything. He recalls the officers saying 


' . 
--. 
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f' 
shmething about a robbery when he was in the cruiser but that was all. I do not accept his 
testimony. He was not a reliable or credible witness. 
·•i 
• ,,, 
(;50] I prefer the evidence of P.C. Faduck and P.C. Keefer .. As I have said, I found both 
qfficers to be truthful and impressive witnesses. I accept that P .C. Faduck advised the applicant 
tiiat he was under arrest for robbery. Given that a struggle was going on during the arrest, this 
'f.'as done as soon as it was practicable. Further, when P.C. Keefer arrived and took custody of 
the applicant, the applicant was again advised of the reasons for his arrest and given his right to 
C:l)unsel. When he was asked whether he wanted to call a lawyer, he replied that he did and he 
~anted to call Ms. Smith. Based upon these findings of fact, I find that there was no violation of 
s. 1 0( a) of the Charter. Further, 1 fmd that the informational component of the s. 1 O(b) right to 
counsel was complied with. 


[51] However, there is also an implementation component of the right to counsel. The 
applicant argues that this part of the right was not complied with. There are two aspects to this 
argument. First of all, it is submitted that there was an unacceptable delay in giving the applicant 
access to counsel. Secondly, it is submitted that before he had a reasonable opportunity to 
contact his lawyer, P.C. Keefer questioned the applicant. . 
tll 


f§2] With respect. to the first submission, I do not agree with the applicant. Despite the 
applicant's evidence, which I do not accept for the reasons I have already given, I find that the 
~pplicant was permitted to speak to duty counsel the morning of December 13, 2014. A phone 
call was made to Ms. Smith as well. A message was left. However, she did not return that call. 
the applicant chose to speak to duty counsel. He exercised his right ~o counsel. 


[53] That being said, I agree that there was a substantial delay from the time the applicant 
iisked to speak to counsel to the time he spoke with duty counsel. However, I do not agree that 
tfie police failed to assist the applicant in exercising his right to counsel. The exceptional 
~.ircumstances must be taken into account. First of all, I find no fault when the police did not 
f~cilitate his right to counsel while the applicant was detained in the police cruiser at the scene. 
Be was in custody at the time. He was handcuffed. The police testified that he could not be 
:#forded privacy in the circumstances. The applicant was not allowed to keep his own cellphone 
~s it was seized as potential evidence. The information from the home invasion was that a 
cellphone and wallet was stolen. For understandable reasons, the officers would not let him use 
their cell phones. Finally, the applicant was in pain from the injury to his foot. This pain 
increased over time as he sat in the cruiser. Based on the footage of the car camera, by the time 
the ambulance arrived, it is apparent that the applicant was in no state of mind to exercise his 
right to counsel given the discomfort he was in. 


[~4] What the applicant required was medical attention. He received that medical attention 
·hath at the scene and at the hospital. This is another reason for the delay in the applicant getting 
?,Ccess to a lawyer. It was a busy night and it took some time for the ambulance to arrive. 
indeed, an ambulance :from Durham Region arrived to assist the applicant and not a local 
~bulance. Then the applicant was taken to the hospital. There he was seen in Emergency, 
{aken for x-rays, investigated, treated and given a soft cast and crutches. All of this took place 
'before the applicant could be taken back to 41 Division where he was given access to counsel. 
' 
.; 
~; 


191 







Page: 12 


While the applicant argued that he should have been given a phone call while he was at the 
Hospital, I have not been persuaded by the evidence that this was either possible or practical. He 
was being treated at the time. . I heard no evidence that there were facilities available at the 
hospital whereby the applicant could exercise his right to counsel in private white at the same 
4me addressing any safety or security concern. It must not be forgotten that the applicant went 
to considerable lengths to avoid apprehension. 
'l·:· 
.•: 
{,?5] . I there~~re find t?at gi~ing the applicant access to counsel back at 41 DivisioX: after h~s 
physical conditiOn was mvestigated and treated was a reasonable response by the pohce to his 
-r~quest to call a lawyer on the facts of this case. 


ts6J With respect to the second argument, I agree with the applicant. I fmd that there was a 
yiolation of s. 1 O(b ). When an accused asks to speak to a lawyer, in the absence of a valid 
:\'faiver, the police must refrain from attempting to question them before they have had a 
~easonable opportunity to call a lawyer. In this case, P.C. Keefer did not refrain from-asking the 
~pplicant questions after he had asserted that he wished to call a lawyer. , 
~:: 


[~7] While the applicant was in the back ofP.C. Patterson and Zheng's cruiser, P.C. Keefer 
~sked the applicant why he had run. The applicant answered it was because he was scared. In 
the back seat of his own cruiser, P.C. Keefer asked the applicant where he lived. The applicant 
iisked P.C. Keefer if he had found his shoe. P.C. Keefer asked him wher.e he had.lost his shoe. 
~e said he lost it while jumping over the fence. P.C. Keefer asked no other questions. 


[58] The question about his address is really of no moment. Indeed, none of the responses 
given by the applicant were particularly inculpatory. That being acknowledged, the answers do 
<{ontain admissions by the applicant that he had jumped the fence and had run. The questions 
were relevant to his potential participation in a criminal offence. Regardless of the probative 
yalue of his statements, the questions should not have been put to the applicant. He had 
exercised his right to counsel. He had not yet had a reasonable opportunity to contact counsel. 
;I:here is no evidence that the applicant waived his right to counsel by answering these questions . 
. L r• 
![59] As a result, I find a violation of s. 10(b). I recognize that the Crown does not seek to 
:lender any of these statements. However, this does not rehabilitate the Charter violation. 
i '. 
·~·· D. REMEDY 


.[60] The parties agree that the test for a stay of proceedings is high. A stay is the appropriate 
:remedy only in the "clearest of cases". Here there is no issue that the fairness of the trial is 
:#fected. I am dealing with the residual category. Two criteria must be satisfied: (i) the 
~rejudice caused by the abuse in question will be manifested, perpetuated, or aggravated through 
~e conduct of the trial, or by its outcome; and (ii) no other remedy is reasonably· capable of 
'removing that prejudice. Where the remedy remains uncertain after considering these two 


·;factors, it is appropriate to balance the interests that would be served by granting a stay of 
.proceedings against the interest that society has in having a final decision on the merits: See 
Canada v. Tobias, [1997]3 S.C.R. 391 at paras. 90, 92. 
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[61] I believe it is important to remember the context in which the injuries were suffered by 
the applicant. The injuries were not suffered when the applicant was in police custody. Here the 
,frijuries were suffered while the police were trying to investigate the applicant and he decided to 
flee. When an individual suffers injuries at the hands .of the police while detained or in custody, 
1:he individual is vulnerable and under the complete control of the state. In this context, the use 
hf unjustified force against the individual is rightfully condemned by society. It cannot be 
gOndoned by the courts. While unjustified force or carelessness by the police leading to injury 
\iannot be condoned by the courts either when an accused person is being chased, the context is 
i:iifferent. It is often, like here, a very dynamic situation. Sometimes the police err in the 
assessment and execution of what kind of police action is required in effecting a detention. This 
is different in nature from force used against a person who is already in police custody: See R. v. 
'[ran, 2010 ONCA 471, 257 C. C. C. (3d) 18, at para. 94. 
•, 


[62) In addition, this is not a case where D.C. Moorcroft was deliberately trying to inflict harm 
upon the applicant. If that were the case, it would be very aggravating. Rather, in my view, he 
*as trying to prevent the applicant from fleeing. He sped up to get to where the applicant was. 
fl:owever, he miscalculated and his vehicle struck the applicant. I am further mindful that this 
b~curred, in part, because the applicant was running so heedlessly to get away and made a 
~udden turn northwards. While this does not excuse the police conduct, the. applicant was also in 
111 , 


~art the author of his own misfortune. · 


[63) There was no other gratuitous violence directed towards the applicant by any officer. 
D.C. Moorcroft did nothing else to the applicant. He did not have time to actually see if the 
iipplicant was alright because he was quickly on his feet running again. I have already found that 
:\' .. C. Faduck did not use excessive force in his arrest. Once the applicant voiced his complaints 
~])out being injured, he was treated appropriately. An ambulance was called. He was taken to 
1.\.ospital. There was no pattern of misconduct or continuing mistreatment that I should be 
9oncemed with. There was no attempted cover up. A senior sergeant was sent to the scene. It 
§eems like the appropriate steps were taken in line with the protocol dealing with potentially 
~eporting the matter to the SIU. · 
~c 


[64] The applicant did not suffer serious injury from the conduct. It was a soft tissue injury. 
He had crutches but received no medication for any pain. He seems to have recovered fully. 
While the applicant did complain about other medical issues, these were unrelated to his 
interaction with D.C. Moorcroft. Further, these other complaints related to his stomach area are 
tmdocumented by any medical records. 


[65] With respect to the s. 10(b) violation, this was far from an egregious violation. P.C. 
Keefer did not seriously interrogate the applicant about his involvement in any criminal offence. 
None of the police officers interrogated or interviewed the applicant before he was taken to 41 
pivision and contacted duty counsel. The questions posed by P.C. Keefer were relatively 
i.jinocuous. It was the applicant who first asked about his shoe. None of the answers assisted the 
pplice in furthering their investigations. It was a mistake on the part ofP.C. Keefer to question an 
accused who had asked to speak to a lawyer but this mistake, in the grand scheme of things, was 
fuinor . 


. , . 
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[66] I also find that the officers did not continue the misconduct into the trial. Even D.C. 
Moorcroft, whose testimony I did not accept, did not lie in his evidence. My impression was that 
he viewed the whole incident as the applicant running into his car. That wrong belief may have 
~een affected by his perception from his place inside the car, in the driver's seat. While I prefer 
\he applicant's testimony on this, I did not fmd that D.C. Moorcroft deliberately tried to mislead 
' . me. 
f . 
f67] In the final analysis, I do not find that a stay is required here. Given the relatively minor 
:ilature of the Charter violations, continuing with this prosecution would not undermine the 
~ublic' s confidence in the administration of justice. 


[68] Finally, there is another appropriate remedy available in this case. Should this matter get 
i& that stage, given the factors referred to above, a sentence reduction is the appropriate remedy 
fcir the police misconduct: See R. v. Nasogaluak. 
' ~. 
I , 


(69] In conclusion, I find that the criteria for a stay have .not been met. This is not one of the 
6Jearest of cases calling for such a remedy. In my opinion, it is not really necessary to address 
iuY balancing of interests. However, I will point .out that these charges are serious firearm 
pffences where there is a compelling public interest in seeing a trial on the merits. 
·":. 


[70] The application for a stay of proceedings is dismissed . 


... 


·: 
~· ., 
~: ·'·, 


Released: July 26, 2017 
!< II 


" .. 
·,. 


Justice S. Nakatsuru 
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BETWEEN: 


SUPERIOR COURT OF JUSTICE 
(Tor{)nto Region) 


HER MAJESTY THE QUEEN 


-and-


KEVIN MORRIS 


AFFIDAVIT OF KEVIN MORRIS 


Respondent 


Applicant 


I, KEVIN MORRIS, of the City of Toronto, in the Province of Ontario, MAKE OATH 
AND SAY: 


1. On December 13, 2014, I was charged with Unauthorized Possession of a 


Restricted or Prohibited Firearm, Possession of a Firearm Knowing its Possession 


is Unauthorized, Possession of a Loaded Prohibited or RestJicted Firearm, 


Possession of a Prohibited or Restricted Firearm with Ammunition, Carry 


Concealed Weapon and Assault with Intent to Resist Arrest contrary to sections 


91(1), 92(1), 95(1), 90(1) and 270 of the Criminal Code of Canada respectively. 


196 







197 


2. I had gone to a party at an apartment near Pharmacy A venue & Eglinton Ave. I 


got to the apartment sometime between I 0:00 pm and II :00 pm on December 12, 


2014. I left after a couple of hours. 


3. I left the apartment building with five other friends. Two of those friends walked 


to a car parked near the exit, while the rest of us walked across the street towards 


.... : a parking lot and another car. 


,. 4. I walked away from those three friends and their parked car, to the edge of the lot 


' _! to urinate. 


"1' 


j 
5. While I was walking to the edge of the lot, a black car drove up on me quickly 


,. 
J' 


from my right side. The side windows were tinted dark and the front windshield 


~ 
was clear. I tried to see inside the car as it drove up to me. 


~ 


6. I got really scared when I saw the car because I thought whoever was in the car 


j would try to attack me or rob me. 


7. I am always scared of unknown cars at night especially while I am alone because 


I was attacked before and was the victim of a stabbing that left me without a 


spleen and half of a pancreas. 


8. As a result, I continue to be monitored by my family doctor, Dr. F. Keshavjee. 


9. When I saw the black car driving towards me and looked at it, the car sped up. I 


froze and didn't expect to be hit. 







~. 


....;.' 


10. The car drove into me at full speed from the right side, hitting my right knee and 


running over my left foot. 


II. I yelled out loud when the car hit me. The car stopped and someone wearing dark 


clothes got out of the driver's side and ran at me. I later learned this was Officer 


Moorcroft. At the time, he didn't say that he was a police officer. 


12. I ran away from the car to a fence on the South side of the lot. I didn't notice how 


badly my foot was hurt at the time, because my adrenaline was rushing. 


13. I couldn't place much weight on my left foot while running. When I reached the 


fence, I pulled myself up with my arms and got over the fence without using my 


legs. 


14. While getting over the fence, my right shoe fell off when I landed in the snow 


bank. My jacket was unzipped and I only had my left sleeve on. The jacket got 


stuck on the fence when I was climbing over and I slid out of it and it got left 


behind on the fence . 


15. I ran through the No Frills parking lot on the other side of the fence. 


16. There was a white police car parked in the No Frills parking lot. I saw a police 


officer, who I later learned was Officer Faduck #I 0641, running after me. I knew 


he was a police officer because he was in uniform and had a walkie-talkie hanging · 


from his uniform. He yelled for me to stop and that I 'wouldn't get away from 


him'. 
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17. I stopped when I saw the uniformed officer running after me. He tackled me from 


behind at the East side of the No Frills parking lot and we both hit the ground, 


with him on top of me. 


18. The officer forced my face into the dirt and snow, and pushed his knee into my 


back. 


19. I have a weak stomach with tenderness and scars from my having been stabbed in 


2012, so the tackle created a Jot of pain. I yelled that my stomach was hurt and 


said "please Jet me up". I tried to raise my body up. The officer pushed me 


down, with his chest pressing against my back. 


20. My hands were underneath my body. I never resisted the police or struck anyone. 


21. He punched me with a fist in the back of my head before he handcuffed my right 


hand and again after he had handcuffed my left hand. 


22. The officers left me handcuffed, face down on the ground for at least 10 minutes . 


23. While on the ground I told the police that I was hurt really bad, and that I couldn't 


get up on my own. One of the officers lifted me up and helped me hop to a nearby 


police car. 


24. I told the officers that my left foot was hurting. One of the officers then stepped 


on my left foot on purpose. 


25. After I was lead to the police vehicle, I was left to sit in it for about 50 minutes. 
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26. I asked an officer why I was stopped and detained, and was told to "sit tight". 


They just kept saying something about a robbery. I told them that I wanted to 


speak to my lawyer. 


27. I kept saying that my foot was badly injured. The police eventually called an 


ambulance which brought me to the Emergency Ward at Scarborough Grace 


Hospital. 


28. I stayed at the hospital overnight. Different officers stayed with me the whole 


time. 


] 
29. At the hospital my foot was x-rayed and put into a soft cast. I was supposed to 


walk with crutches which were provided to me at the hospital. 


30. I was eventually taken from Scarborough Grace Hospital to 41 Division where I. 


was processed, put in a room and an officer from guns and gangs came to speak to 


me. 


31. I told them I did not want to make a statement but that I wanted to talk to my 


lawyer. I was then told I was being held for a gun. 


32. I didn't get to talk to a lawyer until about 11:00 pm on December 13, 2014. I 


talked to duty counsel over the phone. 


33. I stayed overnight at 41 Division. I was driven to Old City Hall court the next 


morning, on December 14,2014. 
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34. I wasn't able to walk properly until approximately May 2015. I continue to 


experience pain in my foot every so often when I first wake up or when I walk a 


far distance. It bothers me on the top outer side of my foot. 


35. I still experience pain in my stomach regularly and have to take medication 


because of my injuries that were aggravated by the police. 


36. I make this affidavit in support of my application for a stay of proceedings and for 


no other or improper purpose . 


....,., 


SWORN BEFORE ME ) 
At the City of Milton ) .. In the Province of Ontario ) 


' This day of May, 2017 ) 
·-


Commissioner for Taking Oaths, etc. KEVIN MORRIS 
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£>ontario 
Ministry oi Community 
Safety and Correctional 
Services 


Ministere de Ia Securite 
communautaire et des 
Services correctionels 


CUIJy;o3 
Ministry Identification No,/N° matricule 
1000864421 


Court Information No./ N° denonciation 


Pre-Sentence. Report!Rapport Presentenciel 


CONFIDENTIAUCONFIDENTlEL 


/ Regina v. /La Reine centre MORRIS, Kevin I 
Offences/Infractions 
Possession of a Firearm without Licence 
Possession of a·Firearm ·unauthorized 
Carry Concealed Weapon 
Possession of a Firearm with .Ammunition 


Justice/Jugs Date Report Requested (Mmm-dd-yyyy) 
The Honourable Justice .Nakatsuru Rapport requisitionne le (Mmm-jj-aaaa) 


jun-28-2017 


Sentence date (Mmm-dd-yyyy) 
Date du prononce de Ia sentence (Mmm'Ji-aaaa) 


Sep-27-2017 


Court and Locafionrrrlbunal-et-localite 
Townto:superior Court Of Justice; 361 University Ave. Tor-onto, ON M5G 1T3 


Crown Counsei/Procureur de Ia Couroqne Defence Counsel/Avoca!( e) tie Ia defense 
A. Kocula G. Smith 


Probation and Parole Officer/Agent(e)·de probation et de llberati·on conditionnelle Location/Localite 
Cammisuli, Giuseppe 


Guns & Gangs Eastern Toronto Probation.& Parole, 2131 Lawrence Ave East, Suite 200 ON M1R 5G4 (416) 494-8350 


Disposition/Decision 


-
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Regina v.MORRIS, Kevin 
Sa Majeste Ia Reine c.MORRIS, Kevin 


Gender/Sexe 
Male 


Address/Adresse 
3 Riverton Drive Toronto ON 


Telephon<! No./N" de telephone 
(416) 491-3673 


Date of Birth (Mmm·dd-yyyy) 
Date de naissance (Mmm-]-aaaa) 
Jan-14-1992 


Marital Status/Eta! civil 
Single 


Citizenship/Nationalite 
Canadian 


No. of dependants (including spouse) 
Nombre de personnes a charge 
(y compris Je (Ia) conjoint (e)) 


N/A 
Language Spokim/Langues parlees 
English 


Aboriginal Status/Statu! autochtone 
Does Not Apply 


Court Jnformation!Renseignements judiciaires 


Plea/Piaidoyer Remand/Renvoi 
The subject reported that he was convicted and did not 
plead guilty. 


Custody location: Maplehurst Correctional Complex 


Law Enforcement Agency/Service pollcier 
llson #9357 Toronto Police Service 41 Division 


Co-accused/Coaccuse( e) 


/Pr~vic;>u$ Record/ Ant~ cedents judiciaire511•JJ: 


No previous record was noted. I Aucun easier judiciaire. 


1$:9-!irg~~· qf.l!'lfc;>rrii~~tjo~ I Squrc:e~ de reflseigne!n~nts :/[~?] 


Kevin Morris, the subject of the report 
Detective Constable Danielllson, Toronto Police Service 
Detective Constable Steve Kerr, Toronto Police Service 
Ministry of Community Safety and Correctional Services Records 
Canadian Police Information Centre Record 
Police Occurrence Report, Toronto Police Service 
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Regina v. MORRIS, Kevin 
Sa Majesta Ia Reine c.MORRIS, Kevin 


/Personal/Family lpfo~mation/ Renseignements personnels I familiales :[s3] 


... - ''},"!•->! 
3-d> . :J l\._ ' c '16 
,...,.- J/e , ., 2u5 ,..,.:_/ .. ..., v If l 


The subject, Kevin Morris, was born in Toronto, Ontario. His father passed away from cancer when 
the subject was approximately seven years old. His mother currently resides in Toronto, Ontario. The 
subject has three older siblings; all residing in the Toronto area. He degie~ ~ny strained relationship 
with any family members. ---!11 -' Meet--) b.'-! l•'k,"f\· ,'11, _,.n;fVh,n i .-- (1'\~,r/,S 


- ) '""- _, ,-,," -' ;.._ rl ~ _ \ flb.J.t'. L./fL \.'\ 
1(_ (' H'l' .Y''' c"O.(} -...____; D''-d . 


The subject recalled a difficult childhood due td losing his father at such a young age. He advised 
that his mother was required to work multiple jobs to make ends meet and often struggled to provide 
for the subject and his siblings. He deniBd any forms of abuse or witnessing any violence in the home 
and reported that he has. always resided with his mother in the family home. It should be noted that. 
throughout the report the subject stated that he was unable to recall details for the respective 
sections. When asked about this the subject stated "I think something is wrong with me ..... I need to 
see a doctor ..... my memory is bad ...... after I got stabbed I couldn't remember much except waking 
up in the hospital and being charged by cops." He was unable to expand further on this. 


The st:Jqject is currently single and denied having any children. 


The writer asked the subject to provide as many collateral sources for the purposes of corroborating 
information for this report. The subject stated "you can calf my mother and she can proVide numbers 
for my brothers and sisters." Aside from this, the subject was unable to provide a·ny additional 
sources. The· writer made numeroqs attempts to contact the subjecfs mother at the only telephone 
humber the subject provided however the number appeared to be out of service based. on the 
message .. The writer also cross-referenced this information with the police occurrence· report and 
With. the supject's legal counsel who provided an alternate telephone number for the subj$c!'s mother. 
The writer made attempts to contact the subject's mother at this alternate number however a 
message indicated that the number was not in service. 


During the interview, the subject could not recall his highest education level completed. He indicated 
that he did have behavioural issues while in school, related to lack of focus. The subject described 
himself as shy anq reported that he may have been diagnosed with a learning disability, but could not 
recall the specifics. He also indicated that he was expelled and suspended from school for fighting 
and behavioural jssue.s. When asked to elaborate on this he stated that he could not remember the · 
exact reason· and that his mother would be able to confirm. · 


The subject reported that he would like to return to school to further his education. He indicated a 
plan to attend a local Toronto college for underwater welding in the future .. He noted that he would be 
required to complete his General Education Diploma (GED) prior to this. During the interview, the 
subject advised that this was simply a plan for his future but he had not looked into the requirements 
for registration, due to his current incarceration. 
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The subject reported limited work history. He advised that in the past he has had sporadic 
employment, mainly factory work. The subject admitted that his employment has been irregular due 
to his previous health issues related to the injuries he sustained from being stabbed. 


/sybstan~e Use /Addictions I Utilisation d'aico()l etde stupefi~n"ts/ Deperidanc~s :[s5] 


The subject reported that he consumes alcohol on occasion socially and indicated that his alcohol 
consumption has never been an issue. According to the subject, he has never used any illicit drugs, 
although he has experimented with marijuana in the past. 


As previously noted, the subject described himself as a shy child, He did report meeting with a 
psychologist when he was younger, due to possible anger management deficiencies and was advised 


. his behavioural issues may be related to the passing of his father.. The subje.ct also indicated that he 
may have been diagnosed .with Post-Traumatic Stress Disbrder(PTSD), but c.ol..ild not recall who 
made this diagnosis. He further relayed that as a result of being stabbed, he worries a great deal and 
is unable to recall details of past events in 'his life. The subject then pulled up h.is shirt and showed 
the writer what appeared to be scars from possibly an operation on. his stomach. The subject stated 
"after the stabbing !lost part of my spleen, pancreas, and my iung was punctured .... ! haven'tbeen 
the same since." The subject was unable to provide a timeframe .. as to when he was stabbed. He 
reported that he was Walking to "an old woman's home and then woke up 'In the hospital." The subject 
was also unclear about the police investigation into his stabbing or any possible outcome. 


The subject reported experiencing some emotional difficulties at the present time ·but denied any 
suicidal thoughts. He reported that during his current incarceration his grandmother and cousin have 
passed away. The subject advised that his cousin was shot When the writer asked the subject 
about his cousin's death the subject stated ·"his name was Jordan and he was shot in Brampton." 


The writer inquired into any potential street gang or organized crime involvement, due to the nature of 
the current offences, and the subject adamantly denied any membership of said groups. The writer 
contacted Detective Constable Steve Kerr of the Toronto Police Service to inquire as to whether the 
subject is known to police to have any possible gang involvement. Detective Kerr indicated that the 
subject may be a member of a street gang in the Toronto area however was unable to provide any 
further information.. 


The writer spoke with Detective Constable Danielllson from the Toronto Police Service, given that his 
name appeared on the report requisition sheet. Detective Constable llson stated that he had some 
familiarity with this case however was not the arresting officer. As such, the writer attempted to 
contact the arresting officer on several occasions, however all attempts made !0 contact him were 
unsuccessful. 
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.Regina v. MORRIS, Kevin 
Sa Majeste Ia Reine c.MORRIS, Kevin 


/R'es.ponse to Community Supervision I · 
Receptivite'/ adap~ation au $.uivi d'une ordonnance dans 1<! collectivite~[s7] 


According to the subject's Canadian Police Information Centre Record, he has never previously 
served a term of Community Supervision. · 


!A~§e§smeritJ Evaluat.ion [sB]: 


207 


The subjec;t is presently facing disposition before the· Court for the following Charges: Possession of a 
Firearm without Licence, Possession of a Firearm - unauthorized, Carry Concealed Weapon, and 
Possession of a Firearm with Ammunition. 


According to the subject, he recalls a challenging upbringing where he was raised by his single 
mother after the passinQ of his father. He reported an amicable relationship with h.is siblings as well. 


The subject relayed that he would like to further his academic status by obtaining his GED and 
attending college in the future to pursue a career in underwater welding. 


A-c:Cording.to the subject, substance abus.e has never been an issue for him. He did report some 
marijuana use in the past however nothing at the present time. 


The subject also stated that he is open to attending and complying· With any programming or 
counselling that will benefit him in various manners, including addressing his decision-making abilities 
and pro-criminal attitude .in the eventthat he is ordered by.the Courtto serve a term of Community 
SupeMsiori: · · · · · · · · · · 


The nature of the current offences illustrate that the subject makes impulsive decisions that put him at 
risk of further trouble. The writer is aware of the seriousness of the current offences before. the Court. 
It is this writer's opinion that the subject must begin to address the abo.ve noted deficiencies and 
additio11ally negative peer affiliation and leisure/recreational activity. The subject should also consider 
addressing possible trauma and other health issues that he reported may be afflicting him. Given the 
subject's stated willingness to want to better him self and improve his behaviour he may be able to 
begin living a productive and pro-social lifestyle if he elects to address the above noted deficiencies 
and overall areas of concern. 


Should the Court see fit to impose a period of Community Supervision as part of the sentence, the 
following terms may be of some assistance to Your Honour: 


1) Report in person to a Probation Officer as directed. 
2) Not to associate with anyone known to you to have a criminal record. 
3) Attend counselling as directed by your Probation Officer and sign any releases of infomnation 
4) Not to possess any weapons as defined by the Criminal Code of Canada. 
5) Reside at an address approved of by your Probation Officer. 
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[ 
6) Make reasonable efforts to find and maintain employment 
7) Make reasonable efforts to attend school/academic upgrading 


Respectfully submitted, [ 


Signature of Probation and Parole Officer /Signatur.e de l'agent(e) de probation et de Date: (Mmm-dd·yyyy) 
[ 


(Mmm-n-aaaa) 


Sep-25-2017 [ 
liberation conditionnelle ~-------·-·--
Giuseppe Cammisuli _.-- ~ ' 


~ . ....---__........ . 
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INJURY /ILLNESS REPORT 


TPS 105: 2014103 


A separate form MUST be completed for each individual sustaining injury/illness 


CIRCUMSTANCES OF INJURY CAUSAL FACTOR 


Person taken 
into Custody 


Person not taken 
into Custody 


0 Sustained prior to arrest 
@ Sustained during arrest 
0 Sustained after arrest 


0 Unintentional or indirect 
use of force application 


0 Unintentional other 


Member 0 Firearm Discharge 0 Conducted Energy Weapon 
0 Impact Weapon 0 Handcuffs 


0 OC 0 Use of Force Other 


Other 0 Self-inflicted 
0 Accidental/Unknown 
0 Prisoner taken to hospital 


DESCRIPTION OF INJURY /ILLNESS: (Fora ffrearm discharge or serious injury- complete next of kin notification on reverse) 


0 Conducted Energy Weapon 0 Conducted Energy 0 Handcuff Rub 0 Other FOOT INJURY 
Probe Impact Weapon Burn '--(~SC::pe:::c"'ifi:;.?="-'-=-----------


Date of Incident: 2014/12/13 Time:00:34 Occurrence No.: 3476301 
(YYYY/MMIDD) (;c24iiH'>:r.'-;C"Io=-=c"-k)___ "--'-'-'='-'---------


Location of Incident: 1880 EGLINTON AVE E Zone: "4'-'-1_,_1 ___ _ 


Injured I Ill Party: M~O:CR:'::'R~IS;'-----------------;K~E"OCV,_,_IN"----------';;1;;;997C27./0"-1"'/1:;;4~=-/'--;-:;-::::;--
1Sumame) (G1) DOB (YYYY/MMIDD) (Age) 


5 BRAHMS AVE- 1406 ( ) 
(Address) (Postal Code) (Area Code) (Telephone No.) 


EMS No.: "'32::.:0'-'1 _____________ _ N/A 0 
Hospital: SCARBOROUGH GENERAL HOSPITAL 


(Name) 


Treatment ~Yes 0 No Details: SPLINT ON LEFT LEG, GIVEN CRUTCHES 
Received: 


( ) 
(Area Code) (Telephone No.) 


Examining Physician: i;Bi:'IS=S~E=TTT-----------=.----------i===:.-====""--
ISumameJ (G1) (Area Code) (Telephone No.) 


Synopsis (Continued on the back if necessary) 


On Saturday December 13,2014 at approximately 0034hrs, Police were investigating a Robbery call. While on scene, MORRIS 
ran from Police and during or prior to the arrest, sustained an injury to his left foot. MORRIS was taken to Scarborough General 
Hospital where he was examined by DR. BISSETT. MORRIS was given a splint on his left foot and crutches. He was advised 
not to put any pressure on his foot and to not walk on it. He was not given any medication. 


10383 D41 
(Employee No.) (Unit) (Signature) Date (YYYYIMMIDD) 


Reviewed by Officer in Charge: 


Reviewed by Unit Commander: -,;==::;----------,=.--------------,.===-------
(Surname) (G1) (Signature) 


(Employee No.) (Unit) 


DISTRIBUTION: Original 
Copy 
Copy 


.Copy 
Copy 


Unit Commander for signature/filing · 
Unit Commander OccuR_ational Health & Safety {where safety issues are identified) 
Records Management Services 
Accompanies Prisoner Transportation List (.TPS 181) 
Toronto Police College- Traming Analyst, 1f involving Use of Force 


Date (YYYYIMMIDD) 
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CITATION: R. v. Morris, 2018 ONSC 5186 
COURT FILE NO.: CR-16-30000214-0000 


DATE: 20180911 


ONTARIO 


SUPERIOR COURT OF JUSTICE 


BETVVEEN: ) 
) 


HER MAJESTY THE QUEEN ) Anita Kocula, for the Crown 
) 


-and- ) 
) 


KEVIN MORRIS ) Gail Smith and Faisal Mirza, for Defendant 


JUSTICES. NAKATSURU: 


A. INTRODUCTION 


) 
Defendant ) 


) 
) HEARD: July 19,2018 
) 


[ 1] Mr. Morris, these are my written reasons explaining why I gave you the sentence that I 
did. I also know that my reasons must explain the sentence to the Crown, and perhaps most 
importantly, to the public. Before I begin, I will be frank. I know that some may accuse me of 
being soft on crime. On gun crime. I do not believe that is so. Let me explain. 


[2] A jury found you guilty of a number of offences. I convicted you of possession of an 
unauthorized firearm, possession of a prohibited firearm with ammunition, and carrying a 
concealed weapon. The jury acquitted you of assaulting a peace officer with intent to resist 
arrest. 


[3] The basic facts of your crime are straightforward. On December 13, 2014, the police 
received a call about a home invasion in Scarborough. As the police officers sent to investigate 
drove to the scene, they came upon four Black males walking in the parking Jot. The officers 
were in plainclothes and drove unmarked police cars. One officer stopped the young men. You 
were one of them. You ran. As you ran, D.C. Moorcroft, who was not the officer who stopped 
you but was also driving into the Jot, accelerated to stop you. There was a collision between you 
and his car. Your foot was run over. Still, you were able to get up and continue running. You 
jumped over a fence into the parking Jot of a shopping mall. There, uniformed officers 
responding to the call saw you. From a distance, they saw you duck into a shadowy area outside 
of a large grocery store. Moments later, they saw you come back up without the jacket you had 
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been wearing. A uniformed officer gave chase on foot and eventually caught you. The area 
where you had disappeared from view was a small stairwell that went down towards a locked 
door. It appeared unused due to the garbage found at the bottom of the stairwell. Your jacket 
was found there in a small pool of water. In the jacket was a loaded revolver . 


. [ 4] The jury found you guilty of these facts. 


[ 5] At this point, I should also add that prior to your trial, you brought a Charter application 
to stay the charges. I did not. But I did find some Charter violations. These are relevant to your 
sentencing. I will return to this issue later in my reasons. 


[6] I must now sentence you for your offences. Let me go over what the Crown and your 
defence lawyers said should be the sentence. These positions were pretty far apart. The Crown 
asked for 4 to 4.5 years in jail. Your lawyers argued that the sentence should be 1 year before 
credit was given for the Charter breaches. 


[7] The Crown and your lawyers also asked me to take very different approaches to your 
sentencing. Your lawyers asked me to take an approach that takes into account the problem we 
have in the unfair and disproportionate jailing of Black offenders. This is what I did in a case I 
decided in April of this year. The case is R. v. Jackson, [2018] O.J. No. 2136; 2018 ONSC 2527. 
The Crown did not expressly disagree with this approach, but argued that the principles of 
sentencing as traditionally applied supported her position on sentence. 


[8] I sentenced you to 15 months in jail. After considering the effect of the Charter breaches, 
I reduced that sentence to 1 year. I did the same analysis for you as I did for Mr. Jackson. 


[9] Let me briefly explain to you what I did in Jackson. I began my judgment in that case by 
saying sentencing is a very individual process. The criminal law has recognized that there are 
cases where, in order to determine a fit and proportionate sentence, consideration must be given 
to an individual's systemic and social circumstances. These circumstances may extend beyond a 
person who is being sentenced to include factors such a systemic discrimination and historical 
injustice. This has been recognized by the criminal courts, particularly in the ca:se of Indigenous 
offenders. While the distinct history of colonial violence endured by Indigenous peoples cannot 
simply be analogized to Black Canadians, I found that the ability to consider social context in a 
sentencing decision is extended to all under section 718.2(e) of the Criminal Code. This allowed 
me to consider the unique social history of Black Canadians in sentencing Mr. Jackson. Mr. 
Jackson was a Black male offender not too much older than you, who pleaded guilty to a charge 
of possession of a prohibited gun. His lawyers presented a great deal of evidence to me on 
systemic anti-Black racism and its role in Mr. Jackson's life. I took note of this evidence. I also 
took judicial notice, independently of these materials, of the history of colonialism,. slavery, 
policies and practices of segregation, intergenerational trauma, and both overt and systemic 
racism that continue to affect Black Canadians today. With an understanding of these social 
factors I was able to better appreciate the circumstances that led Mr. Jackson to come before me. 
I sentenced him accordingly. 
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[10] This approach led to a result that I suspect Mr. Jackson was not pleased with. I sentenced 
him to 6 years for his first possession of a loaded handgun, which is a very long time. But the 
Crown was asking for more. The evidence and the approach in his case moved the needle to a 
lower sentence. But not as low as he wanted. For you see, it was not really his first gun charge. 
He had been convicted of prior robberies using guns. His case was different from yours. He is 
different from you. As these reasons will show. 


[11] At the moment, Mr. Morris, you are in jail. You have spent some 500 days in jail. You 
are detained on these charges. You were released on bail, but new charges brought you back into 
jail. Your sentencing was delayed for a number of reasons. This was the reason why I sentenced 
you on July 19 with these written reasons to follow. It would not have been fair for you to wait 
any longer for my decision. 


[12] Before I get to that, I need to explain why I admitted two reports you presented to me at 
this sentencing hearing. The Crown took objection to their admission and how they would be 
used by me. I need to explain that in this decision as well. 


B. THE ADMISSION OF THE DEFENCE REPORTS 


[13] The defence gave me two reports. One deals with anti-Black racism in Canadian society. 
The other deals with your social history. 


[14] These reports are written by Professor Akwasi Owusu-Bempah, Ms. Camisha Sibblis, 
·and Professor Carl James. They are all very qualified academics and experts in their field. 


[15] Professor James is the Jean Augustine Chair in Education, Community, and Diaspora at 
York University and a Fellow of the Royal Society of Canada. He has a Ph.D. in sociology. He 
has been an assistant professor at York University since 1993 and a full professor since 2003, in 
Education, Sociology, and Social Work departments at various times in his career. He has held 
various administrative posts and has received many awards and honors. He has been involved in 
the authorship or editing of nearly 20 books, 64 chapters of books, and 37 articles in peer 
reviewed articles. He has given countless conference presentations, received many grants, and is 
a sought after person in the media. His C.V. is thick. It is impressive. He is an expert in the 
experiences of racialized young people, particularly with regards to the effects of racialization 
and racism on the lives of young Black people. 


[16] Professor Owusu-Bempah was more recently appointed in 2016 as an assistant professor 
in the Department of Sociology at the University of Toronto. However, he has also been a 
professor at Indiana University in the United States where he was in the Department of Criminal 
Justice and the Department of African American and African Diaspora Studies. His Ph.D. is in 
Criminology and Socio-legal Studies. His Master's degree is in Criminology as well. He has 
written articles on race, policing, crime, and the criminal justice system. His academic 
credentials are also impressive. 


[17] Camisha Sibblis has a Master's Degree in Social Work and is a Ph.D. candidate at York 
University. The dissertation for her doctorate is about the effects of expulsion programs on 
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Black male identity and trajectory. She has a post-graduate certification in therapy. She has 
published articles in both refereed publications and other publications about racism, education, 
and Black youth. She has taught at universities and colleges. She has clinical experience in 
schools, Children's Aid Societies, and the Office of the Children's Lawyer. 


[18] The three have co-authored both reports given to me at this sentencing. However, Ms. 
Sibblis was the primary author of the "Social History of Mr. Morris", although Professors James 
and Owusu-Bempah reviewed and agreed with it. Let me now deal with the contents of the 
reports and their admissibility. 


Report #1: "Expert Report on Crime, Criminal Justice and the Experience of Black 
Canadians in Toronto, Ontario." 


[ 19] The defence asked the authors of this report to outline and analyze the research relating to 
the existence and impact of anti-Black racism in Canadian society in general and the Toronto 
region in particular. The aim of the report was to help me understand the conditions under which 
many Black people reside, receive education and employment, experience crime and the criminal 
justice system, and suffer from various forms of discrimination. Along with the "Social History 
of Mr. Morris", it was designed to help me understand the social conditions and context that may 
have led to your involvement in the offences. 


[20] The Crown objected to the admissibility of this report at this sentencing hearing. The 
core of her objection is that it was not necessary. She argued that the law has now long taken 
notice of these sorts of things. Experts were not required for me to consider them. 


[21] I agree. Indeed in Jackson, I found that judicial notice should be taken of the things that 
Professor James, Professor Owusu-Bempah, and Ms. Sibblis discuss in this report. At the same 
time, I recognize how important it is to have these issues concerning racism and discrimination 
explained well for the education of judges, lawyers, and the public. This report describes it very 
well. It is very well researched. I believe it to be so useful that I am attaching it as Appendix A 
to my reasons. It is invaluable to have such a report available for every judge on every 
sentencing of a Black offender. I found it to be so in mine. 


[22] Also, I agree with the authors' conclusions. Although it is a lengthy series of passages, I 
will set out in full these conclusions: 


As documented above, Black Canadians present experiences are rooted in our 
country's history of colonialism, slavery and segregation. These systems, the 
latter of which existed well into the 20th century in Ontario, were premised on 
the idea that Black people are inherently inferior. These systems also served to 
structure the nature of early social relations in Canadian, while at the same time 
shaping the economic and political landscape. While White Canadians were 
provided opportunity to access good schools, good jobs and representation in 
political office, Black Canadians were largely relegated to the margins of 
Canadian society. 
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These early experiences of Black Canadians has informed the experiences of 
those that have come after them. Stereotypical notions about Black intellectual 
inferiority, the pathological nature of Black families and of Blacks' supposed 
innate propensity for crime, all rooted in this early period, continue to influence 
how Black people are treated today. The data documented above demonstrate 


· that Black children are disproportionately removed from their families, due in 
part, to discrimination in child welfare assessments. Black children are deemed 
to be less academically inclined and thus streamed into non-university tract 
programs. They are also subject to harsher discipline in schools which reduces 
their likelihood of graduation. In the employment sector, Black people face 
discrimination in hiring, and at times, earn less money for similar work 
performed by White Canadians, resulting in increased rates of unemployment 
and poverty. The increased representation of Black people in ·impoverished 
neighborhoods means that they have less access to good schools, community 
centers and health facilities. They are also exposed to the harsher forms of 
policing practiced in marginalized neighborhoods in response to problems of 
crime and violence. 


Importantly, Blacks' negative treatment by these institutions, and the disparate 
outcomes experienced within them, are cyclical and compounding. Indeed, 
increased exposure to the child welfare system reduces the chances of academic 
success, which reduces employability, thus increasing levels of poverty. These 
circumstances are passed from generation to generation. 


The data documented above also clearly demonstrate that Black Canadians, and 
young Black men in particular, keenly feel the discrimination they experience at 
the hands of the criminal justice system. Young Black Canadians are not only 
over-represented in stop, search and carding practices of local police, but they 
serve longer periods of time in pre-trial detention, resulting in longer periods of 
incarceration than are others charged with the same or similar crimes. Not 
surprisingly, as Owusu-Bempah (2014) has found, Black male youth who 
perceive discrimination in policing also feel the same way about both the 
educational and employment sectors. Further, as Khenti (2013) notes, their 
experiences, personal and vicarious, with the criminal justice system contribute 
to the perception that they live "socially unjust lives." The conclusion is 
inescapable - that young Black Canadians who view the system as unjust are 
less likely to believe they should abide by that system's rules. 


It is our opinion that the social circumstances of Black Canadians in general, and 
of Black male Torontonians in particular, should be viewed as criminogenic. 
Elevated levels of offending in the types of crime that typically come to the 
attention of the police (street crirnes as opposed to white-collar and corporate 
crimes), combined with discrimination in the justice system itself have resulted 
in the gross over-representation of Black Canadians in our provincial and federal 
correctional systems. Whereas no one individual should be completely absolved 
of their own responsibility when it comes to offending behavior, the social 
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realities that have produced or contributed to such behavior can be 
acknowledged, and serve to guide judicial decision making. 


Report #2: "Social History of Kevin Morris." 


[23] As I have said, Ms. Sibblis was the main author of this report. In this report, her stated 
goal was to provide me with information about you, Mr. Morris. It was also to provide me with 
her analysis as to the impact of systemic racism on your experience in and out of the justice 
system. The Crown objected to the admissibility of this report. She submitted that it is unclear 
what the scope of Ms. Sibblis's "expertise" was and the nature of the opinion she was offering. 
The Crown was also concerned about the reliability of this report. 


[24] I admitted this report. This is a sentencing hearing. Sentencing judges take a broader and 
more liberal view of the materials that should be admissible at such a hearing. This is vital since 
the goal is to arrive at a fit and proportionate sentence. The more I know about you and your 
crimes, the better can I arrive at such a fit sentence. This is particularly important when it comes 
to tackling the problem of the disproportionate imprisonment of Black offenders. If we cannot 
have resort to such materials, we will never begin to do better. 


[25] In Jackson, I commented upon the use of such reports. In that case, it was called an 
"Impact of Race and Cultural Assessment". In this case, it is two reports. The one specifically 
about you is called the "Social History of Mr. Morris." It really does not matter what these 
reports are called. 


[26] The Crown in Jackson did not object to my considering the report. The Crown objected 
here. There is nothing wrong in that. However, it is my view that such reports should not have to 
meet the strict requirements of the admissibility of "expert" evidence as the Crown argued, as it 
is set out in the legal cases. These reports serve a very different purpose. They provide personal, 
social, cultural, and historical context for the sentencing. In my opinion, to follow the type of 
exacting inquiry into their admissibility called for by the Crown would only serve as a systemic 
barrier to tackling the problem at hand. It will be yet another form of systemic racism. 


[27] Ms. Sibblis is a very qualified social worker. She is also very knowledgeable in the area 
of anti-Black racism. Further, she interviewed Mr. Morris, his mother, and two other personal 
sources who have known him since childhood. She also had access to a wealth of school and 
medical documentation. These were also provided to me as a part of the sentencing record. Ms. 
Sibblis' report is over twenty pages long. In addition, it is supported by Report #I, "Expert 
Report on Crime, Criminal Justice and the Experience of Black Canadians in Toronto, Ontario". 
I point all this out to show how thorough the reports presented to me are. Indeed, I will say in 
my many years as a judge, I have seldom come across so much information presented to me at a 
sentencing hearing in general let alone materials specific to the issue of anti-Black racism and a 
Black offender. 


[28] I quickly want to say that it will do an injustice if my decision is read as somehow 
requiring the same diligence by the lawyers, quality of experts, or exhaustiveness of materials, 
before a sentencing judge can admit similar reports and/or take a more systemic approach in the 
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sentencing of a Black offender. This is not required in other contexts. For example, our courts 
have now had much experience with Gladue reports. Gladue report writers come from varied 
backgrounds. They are trained to write such reports. The reports are different from case to case. 
To be truthful, some are better than others. That does not always have to do with the skill, 
training, or experience of the writer. Sometimes there is more information available. Sometimes 
the path for the analysis is clearer. However, judges do not demand an inquiry such as the 
Crown wished me to take in this case, before Gladue reports are admissible. To do that would 
overly complicate sentencing for no good reason. As I said, it would also be another form of 
systemic racism. Finally, we live in the real world of limited resources. There is a limit to what 
defence lawyers can bring to a single sentencing case amongst many. It should not be expected 
that they provide the kinds of materials that I have here. I certainly do not. But when I get this 
type of evidence, rather than putting up barriers to their admission, I gladly embrace them. 


[29] I have little doubt that the criminal courts will welcome such reports. Let me note here 
that there was a pre-sentence report prepared in your case, Mr. Morris. The Crown rightfully 
points out that the Criminal Code gives a set of rules for their admission. Such statutory rules do 
not exist for a report like the one prepared by Ms. Sibblis. But the Criminal Code allows 
sentencing judges to get the appropriate materials. And the common law allows for judges to 
admit them and use them. 


[30] Pre-sentence reports also offer a different view into a sentencing than your "Social 
History" does. Further, they too can suffer from institutional limits on resources and often are of 
uneven quality. I find that Ms. Sibblis's report to be much more detailed and useful than the pre
sentence report prepared for you. I agree with your lawyers that the pre-sentence report is not · 
good enough. Not good enough in sentencing a Black offender. Indeed, not very good regardless 
of who the offender is. 


[31] So I admitted the "Social History of Mr. Morris", but with some qualifications. The first 
is how I use it. Like any other sentencing material, while admissible, what the authors say is 
subject to my determination of its usefulness in sentencing. I use my own independent 
evaluation of how systemic factors apply in your case. I am grateful for the analysis done by Ms. 
Sibblis, but I am not bound by it. I am free to disagree with what she says. 


[32] The second has to do with the fairness of the process. I permitted the Crown to cross
examine Ms. Sibblis. In fact, I allowed her to cross-examine Professors James and Owusu
Bempah. They were both here in court. However, the Crown only wished to question Ms. 
Sibblis. Fairness required that she be given that chance before I was to make use of the report. 


[33] In that cross-examination, the Crown pointed out that Ms. Sibblis had not done a report 
like this before although she had done similar work in her role as a clinical social worker. Ms. 
Sibblis only got her information about Mr. Morris's offences from his defence lawyer. The 
Crown asked Ms. Sibblis questions about what she knew about Mr. Morris's schooling, the 
involvement of CAS, and his medical conditions. Ms. Sibblis agreed that she had not reviewed 
other records like those of Ontario Works, CAS, or his jail records. She was also cross
examined on some of the comments Mr. Morris made to her. 
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[34] At the end of the day, I found Ms. Sibblis to be fair. She stated she believed it was 
important that Mr. Morris have a voice in his sentencing. But she was not an advocate for him. 
Ms. Sibblis correctly, in my view, felt that Mr. Morris's experiences had validity. She used the 
information she got to explain how the theory around anti-Black racism was relevant in Mr. 
Morris's case. 


[35] She also had access to quite a lot of information. While she relied upon what others told 
her, I found nothing about what she was told to be significantly untrue or misleading. The 
Crown did not seek to impeach these sources of information. The defence provided me with a 
lot of original materials that confirmed these sources. A number of sources were interviewed and 
what they said was consistent with each other. 


[36] In short, Ms. Sibblis is smart and thoughtful. I found her conclusions helped me. They 
were sound. They made sense. 


[37] So what did Ms. Sibblis say? I now know quite a bit about you. You are now 26 years 
old. You are of Jamaican heritage. I know about your mother and father's very modest 
backgrounds in Jamaica and how they made their way to this country. Your father's death when 
you were only 7 years old had a very profound and negative impact on you. Your mother 
worked very hard to raise you and your much older half siblings. Your siblings were not home 
as you grew up. Often neither was your mother given the jobs she had; including labor jobs like 
a cafeteria worker. Sometimes she was on welfare. She did everything she could to be as good a 
mother as she could be for you. While she tried her best, you never had male role model in your 
life to look up to, as you say, to "become a man." There was once a young man that you looked 
up to as a boy. But he was taken from you. He was shot. 


[3 8] Your school years were hard and challenging. You changed schools many times. You 
were absent a lot. You were disciplined often, sometimes with suspensions. Your mother felt 
you were treated unfairly. She felt she too was treated unfairly because she was Black. The 
school contacted the CAS at times. You were identified as having an intellectual disadvantage. 
You had behavioral issues including anger, anxiety, and impulsiveness. You were placed in a 
special needs school but you felt unsafe as you had to cross rivaling neighborhoods to get there 
every day. At one point, in 2009, you were incarcerated at the Roy McMurtry Youth Centre and 
were stabbed. You never graduated from high school although you tried to go back as an adult 
but had to stop attending classes due to another critical injury you suffered when you were 
stabbed walking in your neighborhood. You never worked after that stabbing. You did not do the 
programs Ontario Works wanted you to do because you felt some neighborhoods were just not 
safe for you. 


[39] The Crown argued that you had academic and behavioral problems and that it was not 
simply that you were being labelled or targeted by the school. While this may be correct, I am 
mindful of the issues raised in Report # 1 "Expert Report on Crime, Criminal Justice and the 
Experience of Black Canadians in Toronto, Ontario". I have no doubt there were some systemic 
failures in your education. Bluntly, you felt like a failure. Perhaps you were made to feel like a 
failure. You clearly did not feel you got the help you needed. Your mother has felt the same way 
about your education. I can safely conclude that you did not get the help you needed. 
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[ 40] Mr. Erin, the pastor of your Church, described the neighborhood you lived in as having a 
reputation for being dangerous. People who lived there struggled to get by as it was plagued 
with the typical issues that affect inner city public housing complexes. There is a lot of crime. Of 
various sorts. Your nickname around the neighborhood was "Scrappy", not because you enjoyed 
fighting, but because being small, you felt picked upon and had to stand up for yourself. You 
were involved in that Church and viewed it to be a safe haven for you and other youths. But by 
ten years of age you began to notice how many were dying in your neighborhood. Dying of 
violence. You did not have a lot of options. You decided you would live with it. That you 
would survive. Yet at the same time, you felt hopelessness. A hopelessness that you have 
admitted led to recklessness. A hopelessness from which there was no escape. That led to a 
feeling that a violent death potentially awaited you. 


[ 41] Ms. Sibblis described the interactions between young Black men and the police in this 
same neighborhood. It is not a good relationship. There is no trust. Young Black men 
developed negative feelings towards the police. You, yourself, believed from your own 
experiences that the police were out to get you. You have long felt targeted by the police due to 
your Blackness. You regarded the police as uncaring and untrustworthy. They were not there to 
help you. 


[42] In 2013, you were critically stabbed. As a result, your spleen and half of your pancreas 
were removed. You still suffer physical symptoms from this. You believe that someone who 
you felt to be a friend had set you up. In January of 2014, you were diagnosed by the 
psychiatrist of the Adult Mental Health Clinic at the North York General Hospital with Post
Traumatic Stress Disorder ("PTSD") and paranoia with dysphoria and anxiety. You were never 
treated for the PTSD or paranoia. You reported to Ms. Sibblis that you do not feel you can fmd 
peace within yourself until you die. You cope by talking to your mother. You have few others 
in your life. Some of your friends have died, gone to prison, or become estranged while you 
have been in jail. 


[ 43] What is more, I have learned about your character, Mr. Morris. From the people Ms. 
Sibblis talked to. It comes also from letters written on your behalf. As a result, I have a fuller 
picture of you. These people speak of many good qualities. About the goodness of your heart. 
Your kindness. Your loyalty. Your selflessness. Your ability to connect with people. Your 
empathy. Ms. Sibblis saw this too. But you are also a worrier. You do have a temper. You 
isolate yourself. 


[ 44] You have also given some deeper thought to how Black people are sometimes treated 
differently. Why they seem to live in different neighborhoods. Why they don't seem to get the 
same chances as others. 


[ 45] A recurring theme is how you make poor choices in friends. How you are influenced too 
easily by others. How you have a need to fit in. You seem to recognize the dangers of this now. 
But it seems despite your young age, you are showing this hopelessness that you cannot cure. 
Defeatism. That, Mr. Morris, is obviously not good. 
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[46] Ms. Sibblis assesses how anti-Black racism, education, socio-economic factors, mental 
health, social influences, and criminal justice involvement have affected you. How it has 
brought you here. Before me. To be sentenced on these serious charges. I will explore this 
more in my own analysis. However, at this point, let me set out in full Ms. Sibblis's summary: 


From a young age, Mr. Morris was fatherless, and was subsequently raised by a 
single mother who worked long hours in an attempt to provide for her family. 
Mr. Morris also experienced the harsh realities posed by his living in social 
housing, and having been identified in his early years as "slow" and having 
behavioural issues. He was shuffled from school to school, faced violence from 
his peers, and experienced the stigmatization and associated behaviours from 
both his teachers and the police. Mr. Morris felt that he could not turn to his 
mother for guidance because "she had enough on her plate already"; he could 
not turn to his teachers or the police for guidance as they thought he was a lost 
cause; and he could not turn to his friends because most were in the same 
position as he. He is [sic J also felt that his lack of educational success, combined 
with the stigmatization of living in a "bad" neighborhood have limited his 
employment opportunities. 


Under the weight of anti-Black racism, Mr. Morris had little option than to live 
his life as best as he could having been influenced by the streets. His overall 
social circumstances, while not excusing his behaviour, have undeniably 
contributed to Mr. Morris being involved with the justice system today. 


Mr. Morris has also lived, and continues to live, in constant fear. He fears the 
police, other community members, friends and foes alike, rivals, unknown 
dangers, life, death. He fears fellow inmates. He fears for his mother's safety. 
Mr. Morris fears both freedom and incarceration. Mr. Morris's imagination for 
what he could become was significantly limited by fear, anxiety, and actual 
threats; it is not positively fostered as his suffering was not sufficiently tended 
to. 


At this time, it would be appropriate to provide him with the support and 
treatment he ought to have received long ago. Early intervention might well 
have changed Mr. Morris's trajectory and it appears as though anti-Black racism 
was a contributing factor in this omission. Since Mr. Morris shows empathy, and 
has many redeeming qualities, it is a reasonable expectation that he will respond 
well to mental health treatment. 


[ 4 7] I wish to talk briefly about the pre-sentence report that was prepared for you. It is sparse. 
It was not very helpful to me. However, it is worth pointing out that the probation officer's 
conclusion is not that much different than that of Ms. Sibblis when it comes to your potential and 
what may have contributed to your offences: 


The nature of the current offences illustrate that the subject makes impulsive 
decisions that put him at risk of further trouble. The writer is aware of the 
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seriousness of the current offences before the Court. It is the writer's opinion 
that the subject must begin to assess the above noted deficiencies and 
additionally negative peer affiliation and leisure/recreational activity. The 
subject should also consider addressing possible trauma and other health issues 
that he reported may be afflicting him. Given the subject's stated willingness to 
want to better himself and improve his behavior he may be able to begin living a 
productive and pro-social lifestyle if he elects to address the above noted 
deficiencies and overall areas of concern. 


C. ANALYSIS 


[ 48] In arriving at a fit sentence, I am keenly aware that the sentencing principles of general 
deterrence and denunciation are most important for offences such as this. This is so even for first 
offenders. This is so for young Black men like you. This is so even when I apply the approach 
that I set out in Jackson. 


[ 49] We have a serious problem with gun crime. Reducing gun crime and its associated 
violence, is a long game. Effective solutions take time, money, and commitment. There is no 
one single solution in the short term. Many have recognized that tackling gun crime means 
getting at the roots. Investing in at-risk communities, addressing social and economic 
inequalities and disadvantage, supporting smart and fair policing with adequate resources, 
dismantling gangs and getting at the reasons why young people join them, stripping the obscene 
profits of illegal activities like the drug trade, and effectively treating societal ills such as 
addiction and mental illness. The list goes on and on. The problems are complex. And the 
answers are not easy. 


[50] But the criminal justice system plays an important role. Not only to deter gun crime with 
fit sentences, but to make sure the criminal justice system commands the respect of the people 
who look to it for solutions. 


[51] It seems like not a day goes by without the media reporting yet another gun tragedy. 
Sometimes very horrible ones. It happens in every neighborhood. It happens in my own. None 
are immune from gun violence. People are rightfully outraged and bewildered by it. They feel 
powerless in its onslaught. Afraid. It brings up some strong and very basic emotions in all of us. 
This gun violence has been with us for some time. I am afraid it will be with us for a while. The 
tide of fear in our communities rises and falls with the tragedies that come with gun violence. 
But when the tide of fear is high, we "feel" very strongly about gun crime. Because guns kill. 
Innocent victims die. Families are tom apart. Neighborhoods are gripped with pervasive 
insecurity. That grim reality pushes us to a one dimensional view of gun crime and those who 
commit them. It pushes judges to impose longer and longer sentences. 


[52] My role is to give expression to that fear. To condemn the crime and those who do it. 
But it is not my role to give in to that fear. No matter how strongly it seizes the community's 
psyche. Reason must control emotion in sentencing. Because in our system, a sentence is not 
just about the crime. It must be also about the offender. It must be about the particular facts of 
the case. A sentence must be multi-dimensional. It must be proportionate. 


235 







Page: 12 


[53] As well, we have a problem with the disproportionate imprisonment of African
Canadians. This too is a serious problem. Sometimes the solutions to these two problems may 
seem to clash with each other. Gun crime calling for stiffer punishment. Longer jail sentences. 
The other problem calling for more moderation. More restraint. More creative solutions when 
creative solutions are right. 


[54] To balance these competing pressures and to arrive at a just sentence is not always easy. 
But in my belief, it would be wrong to only give consideration to general deterrence and 
denunciation; to sentence every offender to a significant penitentiary term no matter the 
circumstances. The law does not require that. I will not do so in your case, Mr. Morris. 


[55] Before I get to the specifics of your case, I want to say a few words about some interplay 
between the sentencing principles of general deterrence and denunciation and the analysis 
presented in Jackson and, indeed, in the Gladue framework to sentencing. This is a bit legalistic. 
It may hold little interest to you. But in my opinion, it is worth saying. The question of how we 
can reconcile these principles in Jackson and Gladue with the requirements of sentencing serious 
crime has always troubled me. It has troubled others too. It is recognized that for some crimes, 
mitigating factors regarding the offender's responsibility is outweighed by the needs of general 
deterrence and denunciation. Put another way, any diminished moral blameworthiness that may 
exist in a case, is overborne by the need to send a message to others either to deter or to condemn 
the crime. This is particularly so for serious offences such as gun offences. 


[56] However, when looked at in a principled manner, broader systemic factors such as racism 
and the effects of colonialism must surely have some impact upon the application of general 
deterrence and denunciation. It can impact upon on how we characterize the seriousness of the 
offence. Recognizing, as the law must, that individuals are held responsible for the acts they 
commit that breach the criminal law, the reality is that this choice to act may be constrained by 
an offender's life circumstances. This can include the limited choices available to the offender 
due to discrimination or racism. The effects may be subtle but significant. They may be 
significantly influenced by history. They can become hardwired into our institutional practices. 
Over the lifetime of the offender, negative influences such as poverty, addiction, mental illness, 
neglect and abuse in childhood, disrupted family and social networks, and the denial of 
employment and social advancement can constrain this field of choice. It can also be adversely 
affected by the environment or community in which the offender was raised or presently lives; 
fragile communities that are under daily stress given their marginalization and in-cohesion. 
General deterrence of people who live in such circumstances and have experienced such lives is 
not a concept that should be applied in a rigid and simplistic way. 


[57] I am not saying something new. These factors have been recognized in the law as being 
potentially relevant when assessing the moral blameworthiness of the offender. But in addition to 
this, they may have an effect upon the assessment of achieving the right balance between the 
needs of general deterrence and denunciation and other objectives of sentencing. 


[58] Thus, I pose the question, is it right that we harshly deter and denounce the conduct of 
people who have been subject to such injustices by giving them stiffer sentences? Is it right to 
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denounce their conduct when that conduct was constrained in choice; a constraint that was 
inequitably imposed upon them? 


[59] I recognize that criminal judges have limited tools available to them to meet the 
objectives of sentencing. But the law does not say that systemic and background factors should 
play no role in the assessment of the seriousness of the crime and the weight to be given to 
general deterrence and denunciation. It is true that in some cases those factors may ultimately 
play only a little role in the sentence. But at other times, they should allow sentencing judges to 
view the concepts of general deterrence and denunciation with more subtlety and nuance. If 
viewed through a larger systemic lens, the needs of general deterrence and denunciation may be 
met with sentences of greater restraint. 


[60] This subtlety and nuance may include analyzing these concepts with consideration of 
how they may play out in these communities. Sentences other than large periods of incarceration 
may not lose their deterrent or denunciatory effect given the nature of the community from 
which the offender comes. Long periods of incarceration may also fail to achieve those 
objectives in a meaningful way in certain communities. This is yet another layer of complexity 
that must be taken into account depending upon the circumstances. Thus, in the right case, a 
more creative sentence, shaped to the individual life experience of the particular offender, may 
still deter and denounce. 


[61] All this leads me to say that the systemic information provided in your case, Mr. Morris, 
is important. It is relevant not only in terms of assessing the moral blameworthiness of your 
actions, but it may be useful with assisting with the characterization of how serious your crimes 
are and in the application of the principles of general deterrence and denunciation to your 
sentence. 


[62] I believe that the law supports this perspective. Although the principles of general 
deterrence and denunciation continue to be recognized as the primary sentencing principles for 
serious offences, there is also an understanding that the principles of restraint, rehabilitation, and 
individual deterrence cannot be ignored exclusively in favor of general deterrence and 
denunciation. In addition, the objectives of denunciation and deterrence are not only met through 
the imposition of a long term period of incarceration but can take other forms. Finally, the 
effectiveness of incarceration as a deterrent itself has been questioned by the Supreme Court of 
Canada in cases such as R. v. Nur, 2015 SCC 15; [2015]1 SCR 773 and R. v. Proulx, 2000 SCC 
5; [2000]1 SCR 61. 


[ 63] Having said this, let me now deal with your sentence Mr. Morris. As the Crown submits, 
there are aggravating factors to the offences. You had a 38 caliber revolver with five rounds in it. 
This is a dangerous handgun. You also had this on your person concealed in your jacket in 
public. 


[64] I do want to do a more detailed analysis on a point that was argued by the Crown to be 
aggravating: your flight from the police when you were stopped initially with a group of young 
men. That flight continued over a fence and into the parking lot of a mall. You threw away the 
gun. There are cases that have treated these sorts of facts as an aggravating factor. I do not 
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disagree with those cases per se. But in this case I have been given much more information that 
puts this behavior into context. 


[65] First are the systemic issues that have led to distrust between the police and Black men. 
These are set out in the reports. This has caused many Black men to fear their interactions with 
the police. In this case, there is specific information about your own past experience with the 
police and how you view them. You did not feel you would be fairly treated by them. I have 
little doubt that this all contributed to your impulsive reaction to take flight. It was not a 
considered action, but a reflexive one given the situation existing at the time. This fear was 
aggravated by the fact you collided with a police car as you ran. It also likely contributed to your 
ditching of the gun. I note that the gun was not thrown away into a place that was easily 
accessible to a passersby or innocents. It was left in an unused stairwell, concealed in a jacket, 
amidst a pile of debris and water. 


[66] Giving your acts a contextual analysis in light of the wealth of evidence provided to me 
on this sentencing, I do not find this to be a weighty aggravating factor in your case. I appreciate 
that accused people should not flee from police. Especially carrying a loaded firearm. But it is 
understandable to me that you ran. It was not a coldly calculated act to escape but one based 
upon emotion and a state of mind that has been shaped both generally and specifically by the 
historical racism suffered by Blacks and by you. In other words, not every flight from the police 
should be treated the same. Here there is a connection in the evidence between your act of flight 
and the systemic factors. I fmd it would be wrong to punish you more severely for this. When I 
view how anti-Black racism and historical injustices have contributed to your actions, the needs 
of general deterrence and denunciation normally raised by this act of flight is tempered. Given 
that the choice you made to do so was affected by these factors, the moral blameworthiness of 
your actions is also lessened. 


[ 67] In addition, in assessing the seriousness of the offences, when I look at potential 
aggravating factors that often exist in the case law, here, there is no evidence that your 
possession of the gun is connected with other crimes such as crimes of violence or drug 
trafficking. 


[ 68] There are also some very traditional mitigating factors. You are a first offender. You 
were young when you committed these crimes. You were 22 years old. You have supportive 
family and friends. There is a side of you that speaks well to your rehabilitation. I have 
mentioned them before. Your warmth, kindness, and respectfulness. 


[ 69] The Crown argued that you have no remorse. You did not plead guilty. The law is strict 
that I must not sentence you more harshly because of this. You have the right to a trial. But the 
law also recognizes that a guilty plea is a sign of remorse. In most, but not all cases, a guilty 
plea- being a sign of remorse and acknowledgment of responsibility- means that the prospects of 
rehabilitation is better, and that the offender's danger to society in the future is likely less. I say 
some but not all cases because sometimes a guilty plea has less weight when the Crown's case is 
overwhelming. 
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[70] I have been a judge long enough to know that having a trial does not always mean an 
offender has no remorse or does not take responsibility. On the other hand, I also know very well 
that for some offenders, a show of remorse just before sentencing is not real; it can be a "show" 
to avoid harsher punishment. 


[71] I have taken all this into account. In your case Mr. Morris, I fully appreciate the 
substance of your testimony is that you denied possessing the gun. The jury did not believe you. 
Even in the application for a stay, I did not find you fully credible. 


[72] However, Ms. Sibblis noted that you have regret about the choices you have made. You 
feel bad about the pain it has caused your mother. I also noted your testimony before me. There 
was a moment on the stay application when you could not carry on testifying. We had to take a 
break. I believe you were overwhehned in that moment. I could see that. From everything that I 
know about you, from your conduct at trial and from the information given to me at this 
sentencing, you are far from a hardened criminal. All of this is felt very deeply by you. I believe 
that you have real regret for your actions. It is not regret about getting caught or being punished. 
It is remorse for choosing the path that you did. 


[73] I must take all the aggravating and !IDtlgating factors into account and find a 
proportionate sentence. A fit one. One that will deter and denounce these serious crimes, but 
that will also give due respect to all the evidence presented at this hearing. 


[74] As Ms. Sibblis, Professor Owusu-Bempah, and Professor James say, anti-Black racism 
has shaped your life in a way that has brought you into the criminal court. It shaped your 
mother's life as well. It has negatively impacted your opportunities in life to date. You lived in 
a poor neighborhood, with a number of socio-economic challenges. This was an environment 
that was affected by anti-Black racism. You yourself have wondered why Blacks seem to live a 
lot in certain neighborhoods. Yours was affected by danger in the streets, both real and 
perceived. You did not find a way out through the public education system. I have no doubt that 
anti-Black racism affected how you were treated in school. Ms. Sibblis notes this very 
persuasively. I am not saying that your teachers were racist, uncaring, or that you do not share 
responsibility. Rather, I am recognizing the studies that show systemically this racism exists and 
have not served Black children well. That failure in the education system makes a child 
vulnerable to becoming involved in the criminal justice system. Because your mother was 
working so much and the death of your father impacted you so hard, you became vulnerable to 
the bad influences of others. You are a follower and not a leader. Your feelings of frustration 
and powerlessness as you grew up in this environment made the possibility of possessing a gun 
real to you; something that given your life experiences, you decided that you wanted to do. 


[7 5] These are systemic and case-specific factors that lessen your moral blameworthiness for 
this offence and soften the impact of general deterrence and denunciation in your particular case, 
Mr. Morris. They are relevant and compelling in my view. They are factors that tell me that I 
should choose the length of your sentence with the principle of restraint firmly in my mind. 


[76] I appreciate not every young Black child who is subject to the same pressures as you, 
makes the choices you did. Nothing that I say here should be taken to mean that you did not 
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have a moral choice when you committed these crimes. However, what I do say is that your 
choice was constrained by these forces. Social structures and societal attitudes that were born of 
colonialism, slavery, and racism have a very long reach. We must not forget this. Our memory 
of past injustices must be long enough to do justice in an individual case. 


[77] Another important case-specific factor is that these anti-Black experiences aggravated 
your mental health. A medical clinician suggested you are living with Post-Traumatic Stress 
Disorder or PTSD. Given that you were attacked twice, once so badly you lost your spleen and 
part of a pancreas, I can fully accept that. You also suffered the loss of your father early in your 
life. You have suffered from fear and anxiety since you became aware of the type of 
environment you lived in at the age of ten. You have lost friends to violence. Black males are 
disproportionately victims of violence. Ms. Sibblis notes that the constant systemic barriers 
fostered a greater sense of hopelessness imd desperation in you. You needed help to deal with 
this defeatist outlook, poor impulse and anger control, hyper-vigilance, anxiety, and fear. You 
did not get that help. I can only agree with this statement made by Ms. Sibblis: 


Being incarcerated within his skin, his urban neighbourhood, his schools, his life 
- afflicted by occlusion, abjectness, and ineptitude, limited in his possibilities, 
could only add to Mr. Morris's sense of helplessness and despair. 


[78] So why would you pick up a gun Mr. Morris? The factors that make up who you are, like 
everyone else, are numerous, complicated, and hard to trace. The same can be said for 
motivation. You never testified as to why you had this gun. But as I stated before, there is no 
evidence that you got it to commit a crime. The other evidence about who you are shows you are 
not a violent man or one with no regard for laws or social rules. In the context of the evidence as 
a whole, I can understand why a man of your background, a young Black man, suffering from 
trauma, with such limited opportunities, with feelings of despair, being influenced by others, 
may think that I will have that gun. I know that it is not mitigating when people carrying illegal 
guns for self-defence. That does not lessen the seriousness of the crime or the responsibility of 
the offender. Your case is different in my view. I can see more clearly the path that has led you 
here. I understand it. When I look at it, especially your mental health condition that may have 
made you vulnerable to taking that gun, as influenced by the systemic factors that surrounded 
you and your life, I fmd it lessens the blameworthiness of your actions. There is less need to 
denounce your specific crime especially when the gun was not used by you at all in a bad way. 
Deterring others who might be in a similar situation as you are can be done by something 
different than a penitentiary jail sentence. 


[79] This brings me to my sentence. I fmd that in this case a sentence of 15 months is the fit 
and proportionate sentence. This sentence will deter and denounce. It should not be forgotten 
that I am imposing a jail sentence on a young first offender. While not the longest given for this 
kind of case, it still is a significant reformatory sentence. Given the particular circumstances of 
your case, I find that the sentence will deter others. It will send a message that illegal gun 
possession will not be accepted. But it will also show those who are aware of the facts of your 
case that those important sentencing objectives can be reached without an undue heavy hand, but 
rather by punishment that is measured. Not handed out blindly or excessively. Based only upon 
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fear. But one that can begin to address, one small step at a time, the problem of the 
disproportionate incarceration of Black offenders. 


[80] I wish to make one thing clear. I am very well aware of the cases that point towards 
sentences of 3 years and higher for gun offences that are on the criminal end of the spectrum, 
regardless of mitigating factors that might exist. But I also know that sentencing ranges are 
guidelines. Although an important tool, it is but one that should guide me in my task. 


[81] To support my decision, I will list a number of cases given to me by your lawyers. They 
deal with similar offences. Usually it is not very helpful to simply list the names of cases. Each 
case is unique. But I do so to counter any criticism that anything less than a penitentiary 
sentence is wrong. It is not wrong in every case. It very much depends on the facts of the case. 
Sentencing must always be an individual process. In these cases judges gave sentences of 1 year, 
15 months, 18 months, just under 2 years. Some of these sentences were permitted to be served 
in the community rather than in jail. The cases are: R. v. Ishmael, 2014 ONCJ 136; R. v. Garton, 
2018 ONSC 544; R. v. Rutledge, 2015 ONSC 6625; R. v. Shunmuganathan, 2016 ONCJ 519; R. 
v. Nuttley, 2013 ONCJ 727; R. v. Kelsy, [2018] O.J. No. 3879; R. v. Cadienhead, [2015] O.J. No. 
3125; R. v. Williams, [2011], O.J. No. 3352 (S.C.J.); R. v. Brown, [2006] O.J. No. 4681 (S.C.J.); 
R. v. Carranza, [2004] O.J. No. 6041 (S.C.J.). 


[82] Now I want to talk about that elephant in the room. I know you are in custody on other 
charges. What those charges are were not explained to me by either the Crown or your lawyers. 
However, I do know from some of the materials filed what the charges are said to be. Of course, 
there is a charge of breaching your bail. There are also some other offences. But they are not 
gun offences. Your surety surrendered your bail so you are in custody on the charges I am 
sentencing you for. To someone hearing this, I am sure they will say you have not behaved well 
while on bail. They may be right. But you are presumed innocent of these alleged new offences. 
I am sentencing you as a first offender. Someone without a criminal record. The new charges do 
not change that. The presumption of innocence is the foundation of our criminal justice system. 
While it may be hard for many to understand, I cannot let that foundation be eroded or chipped 
away by taking into account the new charges. 


[83] But let me be real for a moment. The new charges does mean that there are grounds to 
believe that your time while on bail on these charges have not gone smoothly. Some may 
question why I am giving you leniency. For a 15-month sentence is a lenient sentence. Some 
may argue that you are not worthy. That you have failings. That you have not yet shown to have 
turned your life around. 


[84] In my opinion, we have to get past this idea of waiting for the perfect person to be 
lenient. Waiting for the most benevolent soul by the standards of the privileged and the few, 
before we decide to extend consideration for leniency. For we may be waiting a long time. The 
young man who makes the choice to pick up a loaded illegal handgun will not likely be a product 
of a private school upbringing who has the security of falling back upon upper middle class 
family resources. Rather, he is likely to be a product of oppression, despair, and disadvantage. 
Likely he is someone who cannot turn his life around on a dime even if he wanted to. In short, he 
is you, Mr. Morris. 
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[85] So in the final analysis, what makes this sentencing different from other cases where 
leniency was not given is that I have been given a wealth of information to sentence you. 
Information that can be used to take further steps to deal with the over-incarceration of Black 
people in this country. 


D. THE CHARTER VIOLATIONS 


[86] I will now tum my attention to another element of your case that is relevant to your 
sentencing. Before your trial began, I heard an application from your lawyers to stay the charges 
against you based on violations of your Charter rights that happened during your detention and 
arrest. I did not stay the charges. But I did find violations of your Charter rights. I found that 
your right not to be deprived of your security of the person except in accordance with the 
principles of fundamental justice was violated when D.C. Moorcroft struck you with his police 
car, and that your right to counsel was violated when P.C. Keeler continued to question you after 
you had asked to speak to a lawyer. The reasons for my decision is fully explained in my ruling 
R. v. Morris, [2017] O.J. No. 3882; 2017 ONSC 4298. In those reasons I found that a sentence 
reduction would be a good remedy for these violations. 


[87] The Crown argued that these Charter violations are minor and no reduction should be 
given. Your lawyer argued that you should get a reduction. When I asked her how much of a 
reduction she was asking for, she said thirty days. It appeared to me at the time that this was an 
arbitrary number that she had come up with on the spot. As I will explain, I fmd you should get 
mitigation. Indeed, as you know, I found mitigation should be higher than what your lawyer 
asked for. 


[88] It is true that I said in my decision that the violations were "relatively minor". However, 
that was in the context of a stay being asked for. The test for a stay is very high. It is not given 
very often. So when I said it was relatively minor, I was saying that it was not serious enough to 
stay the charges against you. However, I clearly stated that I felt they were serious enough to 
reduce your sentence. 


[89] Dealing with the violation of the right to counsel, I found that P.C. Keefer did not ask 
many questions. I also found that your answers were not like confessions or anything of that 
sort. However, couple of the questions were intended to get evidence that could support the 
prosecution. Otherwise, there was no reason for P .C. Keefer to ask why you had run or how you 
had lost your shoe. There was no other reason why the officer carefully noted down the questions 
and answers. While the evidence he actually got was not of much importance, P.C. Keefer 
should not have asked those questions. This is not new law. This is law that has been around a 
great while. Every police officer is expected to know it. I am sure P .C. Keefer did. When a 
detained person asks to speak to a lawyer after being given his right to counsel and before he gets 
a reasonable chance to do so, except for some exceptional case, questioning must stop. The right 
to counsel is a very important right under our Charter. So while I appreciate this is not the most 
serious violation given the limited questioning and the answers obtained, it is not a trivial breach. 
It was also not done in good faith as the law defines that term. P .C. Keefer should have known 
better. 


242 







Page: 19 


[90] The more serious of the two violations was what D.C. Moorcroft did. Mr. Morris, you ran 
from the police through the parking lot when they first came upon you. To that extent you 
played a part in the injury you suffered when you were struck by D.C. Moorcroft's car. But 
while I did find that he was not trying to deliberately run you down, I also found that you did not 
simply run into his car as D.C. Moorcroft claimed. D.C. Moorcroft was trying to cut you off at 
the pass. He was driving carelessly. He made a deliberate choice to drive the way he did. He 
may not have wanted to hit you with his car, but he wanted to stop you from running. He saw 
you as he drove his car. It is not as if you suddenly appeared out of nowhere. I found his 
actions were aggressive. The way he was driving, it was foreseeable that something dangerous 
could happen. You were on foot and vulnerable to that car. 


[91] What made it particularly bad is that even on his own evidence, D.C. Moorcroft was not 
going to arrest you. He was just going to detain you for further investigation. This is not a very 
good reason for driving the way he did. It was foreseeable that something awfully tragic could 
have happened. Thankfully, it did not. But you did suffer an injury to your foot. You were 
clearly in pain. After the adrenaline of the chase and arrest wore off, that pain overwhelmed you, 
as the video of you in the police cruiser showed. You were taken to the hospital. You received a 
soft cast and crutches. While, fortunately, you did not suffer lasting injury, I cannot ignore the 
pain and suffering that was caused to you by D.C. Moorcroft's actions. 


[92] I also find that the anti-Black racism evidence presented on the sentencing is relevant in 
assessing the weight I should give this. Racism can operate very subtly. It can be there lurking in 
the background of people's minds, unconsciously influencing their judgment and making them 
act in certain ways towards certain people. 


[93] I want to be clear that I am not painting the police with the brush of overt racism in this 
case. I do not have the evidence to support that. But I am troubled. If I asked myself: If it was 
someone other than a young Black man running away from the police that night, would D.C. 
Moorcroft have driven in the aggressive way that he did? Would Mr. Morris and the car have 
collided? I am troubled because in all honesty, I cannot conclude it would have happened in the 
same way. 


[94] It is also important that I look at these violations from your point of view. As a young 
Black man who has not had good interactions with the police, and who sees the police with 
mistrust and fear. The interaction that night will do little to change this. 


[95] I fmd that these factors are related to your offences and to you. This is not a remedy that 
I am granting under the Charter. Rather, they are relevant considerations to the sentencing 
framework in the Criminal Code. These violations are connected in time to the crime you 
committed. They are relevant to my assessment of the gravity of your actions, in particular, the 
flight from the police. There was real physical harm suffered by you. I cannot condone the 
police officer's actions. All of this supports mitigation of your 15-month sentence. 


[96] I appreciate that I must not mitigate your sentence to the point where it becomes 
disproportionate to the gravity of the offence or your moral blameworthiness. I do not believe I 
have. A mitigation in the amount of 3 months is in keeping with the facts of the violations, the 
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sentencing principles, and the case law that has given me the discretion to do this. It is also 
proportionate to the gravity of your offence and your own moral blameworthiness. 


E. CONCLUSION 


[97] After mitigation for the Charter violations, I have sentenced you to a jail sentence of 12 
months. You have done a lot of dead time. The sentence will be based upon the credit you will 
receive for that dead time. I will credit you 1.5 to 1 for that pre-trial custody. The evidence 
shows that you received no real programming, had a difficult time in jail, and at times 
experienced physical discomfort in jail due to your medical conditions. You also did not receive 
consideration for parole or remission while in pre-trial custody. I find it right to give this 
enhanced credit. Therefore, 243 days of pre-trial custody will be used up. You will be sentenced 
to a further 1 day in jail on each charge concurrently. I also made a DNA order, s. 109 weapons 
prohibition, and the forfeiture order. 


[98] I placed you on probation for 18 months. The counseling and programming you are to 
follow while on this probation included the culturally appropriate ones recommended by Ms. 
Sibblis. I attached these programs and organizations as a schedule to your probation order. 
These are designed to assist you in your rehabilitation and to address the issues that got you to 
this place in your life. 


[99] Let me end by repeating the final words I said to you in court: 


Mr. Morris, I don't know what the future's going to hold for you, immediate or 
long term future. Immediate future, I fear you're most likely to return to your 
cell in Maplehurst and your immediate surroundings may not change very much, 
in your eyes. At least may not for awhile. But, you will get released at some 
point. But, what I hope my decision does give you, Mr. Morris is hope. That's 
something I don't think you have had a lot of in your past. And certainly not a 
lot in your current situation. 


Life is a struggle. You can take a look at your mom's life. What she's 
accomplished despite those struggles. And it is more of a struggle for some than 
for others. You know. Let's be frank. You know. You've struggled more than 
others that you've known. So has your family. 


But hope can be a very powerful thing, Mr. Morris. It can be kind of like an 
anchor when all of that struggle that you're suffering from in life is buffeting 
you around. 


So I do hope the future brings better things for you, Mr. Morris. And we, judges, 
can take chances on people sometimes. Within the limits of the law. And I'm 
taking a chance on you. Because I do believe that you are a better and stronger 
person than the facts of these offences show you to be. So, I hope you are strong 


244 







Page: 21 


enough to resist those forces that will bring you potentially back into jail when 
you are released. All right, Mr. Morris, thank you. 


JusticeS. Nakatsuru 


Released: September 11, 2018 
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Appendix A 


Expert Report on Crime, Criminal Justice and the Experience of Black Canadians in 
Toronto, Ontario 


Akwasi Owusu-Bempah, PhD 


Assistant Professor, Department of Sociology, University of Toronto 


Camisha Sibblis RSW, MSW, PhD( c) 


Faculty of Social Work, York University 


Dr. Carl James, PhD 
Professor, Jean Augustine Chair in Education, Community and Diaspora at York University, 
Fellow of the Royal Society of Canada 


1. Introduction 


We have been asked by counsel for Mr. Morris to provide evidence and analysis of research 
relating to the existence and impact of Anti-Black racism in Canadian society generally and in 
the Toronto region in particular. The aim of this report is to assist the Court with understanding 
the conditions under which many Black people reside, receive education and employment, 
experience crime and the criminal justice system, and suffer from various forms of 
discrimination. When read in combination with Ms. Sibblis' analysis of Mr. Morris' life 
experiences, this report may also assist the Court in gaining a nuanced understanding of the 
social conditions and context that may have contributed to his involvement in the offence for 
which he is being sentenced. We have been apprised by counsel for Mr. Morris, Gail D. Smith, 
of the underlying facts related to Mr. Morris' finding of guilt. We have considered these facts in 
order to focus our contextual and social analysis. 
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2. Our Analysis in Brief 


The over-representation of young Black men in the criminal justice system is increasingly 
acknowledged by scholars and policy-makers alike as an important social issue. Over the past 
several decades in Ontario, various task forces and commissions have drawn attention to the 
social factors known to increase involvement in crime and have identified evidence of systemic 
discrimination in key social institutions - from child welfare and education - to the operation of 
the justice system itself. 


The present circumstances of Black Canadians have deep historical roots. The institution of 
slavery and of legalized segregation in Canada formed the basis for Black Canadians' initial 
relationship with the state and its people. While slavery and segregation served to underpin early 
economic and political structures, the ideas and assumptions on which they were based shaped 
the nature of social relations. As evidenced by public opinion polls, some of these beliefs and 
ideas are still present in the minds of Canadians - particularly those associating Black people 
with crime and violence. Indeed, racially prejudicial attitudes remain commonplace among 
Canadians. The continued existence of various forms of institutional racism that affect the lives 
of Black Canadians is also underscored by the anti-racism initiates recently launched by the City 
of Toronto and the Government of Ontario. 


For this reason, understanding - and redressing - criminal justice decisions lies in the social 
context where young Black men suffer racism, discrimination, and marginalization. It is 
impossible to understand the offending behaviour of young Black Canadians and their 
overrepresentation in the criminal justice system, without a broader consideration of the Black 
experience in Canada, past and present. 


3. Anti-Black Racism in Ontario 


HISTORICAL RECORD: 


Colonialism and slavery structured Black Canadians initial relationships with the state 
and its institutions. This legacy continues to impact upon the lives of Black people in 
Canada, Ontario and Toronto. 


People of African descent have a long history in Canada and have played an integral part in the 
formation of the nation. The first documented person of African descent in Canada, Mathieu Da 
Costa, served as a translator to French and Dutch explorers as early as 1609 (Winks, 1997). 
Black people were subsequently brought to Canada as slaves in a practice that lasted from the 
early 17th century until it was abolished in 1834 (Ibid). Many Blacks also arrived in Canada, and 
particularly Ontario, through the Underground Railroad, as fugitive slaves from the United States 
(Maynard, 2017). Most of Ontario's Black settlements were located in the Southern parts of the 
province in and around the Windsor, Chatham, London, St. Catherines and Hamilton areas. 
Others formed small groupings in Toronto and outside of Barrie, Owen Sound and Guelph. 
These closely concentrated Black communities served as a buffer against prejudice and 


247 







Page: 3 


discrimination from the White population. The historical record suggests that Black people in 
Canada were generally treated with hostility and disdain. 


The fact that at least six of the first sixteen legislators of Upper Canada held slaves, provides 
insight into how early Canadian settlers viewed the Black population. As the institution of chattel 
slavery was predicated on the idea that the slaves were not human beings, it is reasonable to 
suggest that the initial experience of Black people in Canada was one of second class citizenship. 
Indeed, after slavery was abolished, Blacks experienced segregation (both legal and de facto) in 
education, employment, housing and other spheres of social life (Henry and Tatar, 2005l These 
early experiences served to put Canada's Black population at a severe economic and political 
disadvantage, while simultaneously privileging White Canadians (Wortley and Owusu-Bempah, 
2011 ). This history has also set the stage for the experience of more recent Black immigrants by 
creating a framework of anti-Black racism that continues to express itself across the various 
facets of Canadian society. 


Canada, like many other Western nations, continues to carry the heavy burden imposed by a 
legacy of colonialism. As Morgan (2016) notes, a key feature of the experience of Black 
Canadians has been the simultaneous erasure of the contributions that Black people have made to 
this country along with the discrimination they have faced while making these contributions. The 
participation of Black Canadians in military service, politics, educational reform, and 
entrepreneurship goes largely unmentioned in the media and is almost completely omitted from 
school curricula. At the same time, the full extent of the discrimination experienced by Black 
people- from slavery and segregation to the interpersonal violence experienced by the victims of 
hate crimes today - remains under-reported (Henry & Tatar, 2005; Maynard, 2017. Morgan 
(2016) is correct in emphasizing that the erasure of Black accomplishments alongside the failure 
to acknowledge Canada's colonial legacy contributes greatly to the perpetuation of aiJ.ti-Black 
racism. Without a clear historical contextualization of Black disadvantage, the under
achievement of Black students, Blacks' over-representation among the unemployed, and their 
increased presence within correctional facilities is easily explained by reference to stereotypical 
assumptions about Black work ethic, the nature of Black families, and Blacks' supposed innate 
propensity for crime and violence (James, forthcoming; Owusu-Bempah, 2017). 


Nonetheless, the continued presence of various forms of racism2 and discrimination in Canadian 
society has both been extensively documented by scholars and acknowledged by government 
commissions and task forces dating back several decades. In Ontario, clear evidence of 
government concern about anti-Black racism dates back to the 1980s and is evidenced most 
recently with the formation a provincial Anti-Racism Directorate in 2016, which has anti-Black 
racism as one of its main foci. Likewise the 2016 Toronto Action Plan to Confront Anti-Black 


1 It should also be acknowledged that this reality is a feature of the distant past; the legislation that allowed for 
segregated schools in Ontario remained on the books until 1964 (Heruy & Tatar, 2005). 
2 For example, the results of a 2007 public opinion poll showed 47% of Canadian respondents (outside of Quebec) 
reported being at least slightly racist. The figure for respondents in Quebec was 59% (Leger, 2007 cited in Patriquin, 
2007). 
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Racism provides evidence of similar concern in the province's largest municipality and home to 
the greatest number of Black Canadians. The recent establishment of these anti-racism initiatives 
in Ontario reinforces the fact that Black people in Canada, regardless of place of birth, or length 
of time in the country, continue to face unique challenges that influence their experiences and 
life chances. The following is a summary list of Ontario government anti-racism initiatives: 


• Provincial Advisory Committee on Race and Ethnocultural Relations (1987) 
• Anti-Racism Secretariat (1992 ) 
• Stephen Lewis Report on Race Relations in Ontario (1992) 
• Amendments to the Education Act (1992) 
• Commission on Systemic Racism in the Ontario Criminal Justice System (1995) 
• The Review ofthe Roots o(Youth Violence (2008) 
• Ontario's Equitv and Inclusive Education Strategv (2009) 
• Accepting Schools Act (2012) 
• Anti-Racism Directorate (20 16) 
• Toronto Action Plan to Confront Anti-Black Racism (2016) 


The myriad initiatives, accompanying reports and lengthy lists of recommendations mean little, 
however, if they have limited influence on the actions of key decision makers. To help 
contextualize the experiences of young Black men in the criminal justice system, and to outline 
the facts that inform our opinion, we outline the nature and extent of the discrimination, 
marginalization and exclusion which they experience across various institutions and areas of 
social life in Ontario today. We begin by looking at what it feels like to be a young Black man in 
this context. 


4. Black Masculinities 


RESEARCHERS HAVE FOUND: 


Youth subcultures tend to reinforce masculine characteristics associated with violence, 
dominance, and homophobia. These traits or characteristics may be overemphasized by 
Black males for whom acceptable means of displaying masculinity are blocked, and for 
whom experiencing racism is a daily reality. 


It is generally accepted that Canadian society is built on the values of liberal individualism -
namely, that individuals act out of their own free will and that their success or failure is because 
of the choices they have made or the risks they have taken. In this context, whatever is achieved 
is portrayed as more related to an individual's own efforts than to the social, economic or 
political context in which they exist as racialized, marginalized or minoritized individuals. Boys 
and men who fail to meet these expectations are said to perform "subordinate" forms 
masculinity. Indeed, scholars submit that there is a link between social marginalization and boys' 
and men's violent behavior (Groes-Green, 2009; Messerschmidt, 2000). 
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According to Messerschmidt (2000), in addition to competitive individualism and 
aggressiveness, men generally perceive violence as an appropriate reference for constructing 
their masculinity and as a means of mediating their relationships with other people. To them, 
violence - which over time becomes normalized - is thought of as a "masculine resource" that 
serves in their affirmation and shields their vulnerabilities. In some cases and in some contexts, 
men's orientation to aggression and violence as forms of their masculinity are connected to their 
responsibilities to provide for (i.e. being "bread-winner") and "protect" their families (see Groes
Green, 2009; Hope, 201 0). Connell and Messerschmidt (2005) also write of "protest 
masculinity" which they define as "a pattern of masculinity constructed in local working-class 
settings, sometimes among ethnically marginalized men, which embodies the claim to power 
typical of regional hegemonic masculinities in Western countries, but which lacks the economic 
resources and institutional authority that underpins the regional and global patterns" (pp. 847-
848). 


As Connell (2005) points out, youth subcultures also tend to reinforce masculine characteristics 
associated with violence, dominance, and homophobia. These traits or characteristics may be 
overemphasized by Black males for whom acceptable or positive means of displaying 
masculinity are blocked, and for whom experiencing racism is a daily reality (Goff et al., 2012). 
Whereas many White men are afforded the opportunity to affirm their masculinity by socially 
acceptable means, a decent-paying job in the legitimate labour market, for example, these 
avenues are blocked for many Black men, particularly those living on the margins of our society. 
As Majors and Billson (1992) suggest: 


Toughness, violence, and disregard for death and danger become the hallmark of 
survival in a world that does not respond to reasonable efforts to belong and 
achieve [to be a good man]. The frustration that inevitably wells up from 
believing in a role that one cannot fulfill effectively spills over into other ways of 
proving masculinity: being cool, being tough, and sinking deeper and deeper into 
the masking behaviors that remove the sting of failure (Majors & Billson, 1992: 
34). 


Available data indicate that serious violence is concentrated within Toronto's Black 
communities. Gartner and Thompson (2004: 33), for example show that between 1992 and 2003, 
the homicide rate for Black Torontonians (1 0.1 murders per 1 00,000) was more than four times 
greater than the city average (2.4 murders per 1 00,000). Further analysis demonstrates that young 
Black men are particularly vulnerable. Indeed, whereas Black males account for only 4 percent 
of Toronto's population, in 2007, they represented nearly 40% of the Toronto's homicide 
victims. Thus, Black males had a homicide victimization rate of approximately 28.2 per 100,000, 
compared to only 2.4 per 100,000 Toronto's population as a whole (Wortley 2008 in Owusu
Bempah and Wortley, 2014: 294). Likewise, survey data demonstrate that Black youth in 
Toronto report higher levels of violent offending and violent victimization than youth from other 
racial groups. For example, 53% of Black students who participated in the 2000 Toronto Youth 
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Crime and Victimization Survey indicated that they had been involved in three or more fights in 
their lifetime, compared to 39% of white students, 32% of Asian, and 28% of South Asian 
students (Tanner and Wortley, 2002 in Owusu-Bempah and Wortley, 2014: 296). 3 


The centrality of danger and violence in securing masculinity among Black urban poor men is 
captured well in the work of Anderson (1999). Anderson suggests that exerting violence and 
aggression, or at least exhibiting the potential for violence and aggression, is key to gaining 
respect within structurally disadvantaged communities. Violence may also be seen as an 
accepted method of dispute resolution for individuals who subscribe to "street" oriented 
subcultural norms, and view the police and criminal justice system as an oppressive institution, 
unable or unwilling to serve as a meaningful resource. Both the marginalization of Black men, 
and the criminalization that results from it, influence how they come to view themselves, and as 
a result, how they navigate the world in light of the opportunities (or lack thereof) afforded to 
them. 


In the case of Black youth, numerous scholars have written on how schooling and other social 
institutions fail to provide them with the support and education needed for success and effective 
participation in society (Dei & Kempf2013; James 2012a; 2009; Teele & James 2014). A web of 
negative stereotypes, which operate to disadvantage Black children, are sustained by the very 
institutions whose purpose is to foster healthy development from childhood into adulthood - and 
all in the context of a "liberal" society which celebrates individual merit and achievement. We 
look at those institutions in the next two sections, starting with child welfare followed by 
education. 


5. The Experiences of Black Children and Youth within the Child Welfare System 


KEY FACTS: 


o Black Canadians comprise 8.5% of the population of Toronto; their young 
represent 40.8% of children in care. 


o Children in care are more likely to come into contact with the youth justice 
system than they are to graduate from high school. 


3 It is important to note, however, that Black youth are not over-represented in all types of criminal offending. Data 
gleaned from the same survey show that White students report much more involvement with illicit drugs than Black 
youth. Indeed, 45% of White students reported that they had used cannabis at some time in their life (compared with 
39% of Black students), 6% had used cocaine or crack (compared to only 2% of Black students), and 13% had used 
other illegal drugs (compared to only 3% of black students). Likewise, 17% of White students indicated that they 
had sold illicit drugs at some time in their life, compared to only 15% of Black students (Tanner and Wortley, 2002 
in Owusu-Bempah and Wortley, 2014: 294). These findings are notable because Black people are generally over
represented in arrests and convictions for drug possession and trafficking. 
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Racism and poverty have been credited with fuelling the disproportionate representation of Black 
Canadian children in Ontario's welfare system (Fallon eta!., 2015). Although Black Canadians 
comprise only 8.5% of the population of Toronto, their young represent 40.8% of children in 
care, according to data released by the Children's Aid Society of Toronto (OACAS, 2016: 4). 


Concerns about Black Canadians' experiences with Ontario's child welfare system have been 
raised by service users, advocates, and community partners and the media for decades (OACAS, 
2016; OHRC, 2018). These concerns revolve around increased levels of surveillance that target 
Black families and result from widely-held, yet often unconscious, beliefs that Black families are 
unfit and pathological (Maynard, 2017). Not only are Black children and youth over-represented 
within the welfare system in Ontario, but service users report that they are treated differently 
with comparison to White children and youth, experiencing more negative outcomes and less 
access to required services. 


The social circumstances of Black Canadians play a key role in influencing their experiences 
within this system. King et al. (2017) analyzed data from Ontario's child welfare agencies, 
finding that Black children were more likely to be investigated than White children, though he 
found little evidence to suggest that differences in substantiating cases, in transferring families to 
ongoing services, or in placing children in out-of-home care were based on race alone. However, 
he reported that severe economic hardship, combined with assessments about the quality of the 
parent-child relationship, contributed substantially to the decision to put the child in care. 


As in the case with Indigenous peoples, it could be argued that assessments about parent-child 
relationships are based on White-middle class norms about family and parenting that are 
culturally biased against Black families. The practice of extended families caring for children, 
something common outside of the Western world, for example, may clash with Western notions 
of the nuclear family and ideas about who should have primary responsibility for raising 
children. These differences are compounded by the economic hardships facing many Black 
people in Toronto which result in parents working long hours to support their families, while 
children are left in the care of grandparents, aunts, uncles and siblings. 


Given concern about Black over-representation in the child welfare system, the Children's Aid 
Society of Toronto recently held a series of community consultations with the city's Black 
communities. Participants included parents who had involvement with the organization, adults 
who were in care as children, social service staff, and members of organizations that partner with 
child welfare agencies (CAS Toronto, 2015). A resounding theme of these consultations was the 
high degree of fear and mistrust of the system. Parents and caregivers said that they were not 
being 'listened' to by service providers and that children in care were not being heard. While 
participants acknowledged the need for child protection services to keep children safe from 
abuse, they also stressed the need for improved transparency and a greater range of service 
options for Black families. Significantly, there was a widespread perception of collusion between 
the major institutional systems that support Black children - namely, child welfare, education, 
and criminal justice. 


The over-representation of African Canadian children and youth within the child welfare system 
in Ontario and their experiences of discrimination within this system present a number of areas 
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of concern. The removal of Black children from their parents disrupts Black families, thus 
weakening the ties of kinship that are important for the emotional and social development of 
children and youth (Owusu-Bempah and Howitt, 1997). As contact with the child welfare system 
is a predictor of later offending, disproportionate levels of contact with the system, combined 
with the absence of culturally appropriate practices, increases the criminogenic effect of care for 
African Canadians (Jonson-Reid and Barth, 2000; Owusu-Bempah, 2007; 2010). Furthermore, 
the high rates of contact with the system and the removal of Black children from their parents 
also reinforces negative stereotypes about the fragility of Black families and further pathologizes 
African Canadian communities. 


In sum, experience with the child welfare system acts as a catalyst for criminal offending and is a 
burden disproportionately inflicted upon Black Torontonians. Their increased exposure to one 
state institution, child welfare, increases their chance of exposure to another, the criminal justice 
system. The failure of Ontario's education system to adequately address the needs of Black 
students also plays a role in their increased criminalization. We turn to this important institution 
below. 


6. The Experiences of Black Children and Youth in Education 


KEY FACTS (based on 2006-2011 data from the Toronto District School Board): 


• Almost half of the Black student population is streamed into non-university tract 
programs. 


• Black students are more than twice as likely to be suspended and almost twice as 
likely to be expelled compared with White students and students from other 
racialized groups. 


• Black students are twice as likely to drop out of school in comparison to White 
students and students from other racialized groups. 


• Black students graduate below the provincial graduation rate. 


The relationship between educational failure and criminalization is well-established (Groot & 
van den Brink, 2010; Lochner & Moretti, 2004). Poor academic performance, absence from 
school, and failure to graduate all increase the likelihood of offending. 


As is the case with child welfare, concern about Black academic (under) achievement has been 
present in Ontario for several decades. In 1987, a Provincial Advisory Committee on Race and 
Ethnocultural Relations was formed following a provincial conference on race and ethnocultural 
relations. The Committee prepared a Working Paper in 1988 entitled "The Development of a 
Policy on Race and Ethnocultural Equity" (Ministry of Education, 1988). Shortly thereafter, in 
the wake of the "Yonge Street Riot," NDP Premier Bob Rae commissioned Stephen Lewis to 
investigate the state of race relations in Ontario. 


The 1992 Stephen Lewis Report, as it has come to be known, highlighted a lack of progress 
being made to improve educational outcomes for Black students. Lewis outlined the concerns of 
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Black students drawn from consultations held in Toronto and the surrounding areas. These 
concerns included: a lack of racial diversity among teachers; an absence of Black people and 
Black history in the curriculum; the tolerance of racist incidents in schools; the harsher discipline 
of Black students; the streaming of Black students into courses below their ability; and Black 
students being discouraged from attending university. Similar fmdings by several other 
government-sponsored initiatives led to the NDP's amendments to the Education Act in 1992. 
These amendments called on school boards to develop and implement anti -racism and 
ethnocultural equity policies that would promote the identification and elimination of systemic 
inequities and barriers to equitable education for students and encourage equitable education 
practices for all staff(James & Turner, 2017). 


The positive sentiment derived from these suggestions was short lived, however, following the 
election of conservative Premier Mike Harris in 1995. Harris campaigned on an anti-employment 
equity platform and a promise of increased discipline in schools. In 2000, a Code of Conduct for 
Ontario schools was released, followed soon after by the amendments to the Education Act, 
granting legal force to the Code of Conduct giving principals and teachers more authority to 
suspend and expel students. The Act made expulsions and suspensions mandatory for serious 
infractions and set out a zero tolerance policy for inappropriate behaviour. This approach to 
school discipline was criticized for suspending students for minor incidents and for being 
especially harsh on Black students (Puxley, 2007). In 2007, the OHRC and the Ministry of 
Education fmalized a settlement to end the provincial zero tolerance policy and replace it with a 
progressive discipline approach to dealing with inappropriate school behaviours. Despite 
seemingly positive changes to the Education Act, including the implementation of an Equity and 
Inclusive Education Strategy in 2009, Black students continue to face poor educational 
prospects. 


James and Turner (2017) analyzed data from a 2006-2011 cohort of Black students in the 
Toronto District School Board (TDSB) to examine their educational outcomes. Given the general 
youthfulness of the Black population, Black Canadians represent a larger proportion of students 
in the TDSB 's high school population than they do in the general population. Whereas Black 
people represent 8.5% of the population of Toronto, they represent 12% of students in the 2006-
2011 TDSB cohort documented in the James and Turner report highlighted below. 


The streaming of Black students into non-university tract programs in schools has been an 
ongoing concern for students, parents, educators, community activists and some politicians. This 
concern centers on the perception that the streaming of Black students into non-university tract 
programs is the result of stereotypes asserting that Black people are less intelligent, less 
academically inclined (under-achievers), and thus more suited to vocational or college based 
programs (James, 2012: 482-484). As James and Turner demonstrate, in comparison to White 
and other racialized students, Black students in the TDSB are underrepresented in the Academic 
program of study and over-represented in the Essentials program. In the 2006-2011 cohort, 53% 
of Black students, 81% of White, and 80% of other racialized students were in the Academic 
program of study. On the other hand, Black students (39%) were over twice as likely White 
(16%) students and students from other racialized backgrounds (18%) to be emolled in the 
Applied program. Black students were also three times as likely to be emolled in the Essentials 
program (9% versus 3% of White and other racialized students) (James and Turner, 2017: 30). 
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Suspension and expulsion rates are also an important indicator of academic success as they 
reflect time spent outside of the educational system, thus impacting upon on student's attachment 
to their schools, peers, and teachers. Exclusion from school is widely recognized as a driver for 
wider social exclusion and is highly correlated with unemployment and involvement in crime. As 
Martin Narey (2001), Director General of HM Prison Service in the U.K. notes: "The 13,000 
young people excluded from school each year might as well be given a date by which to join the 
prison service some time later down the line" (cited in McMurtry & Curling, 2008: 56). 


Suspensions and expulsions may be particularly detrimental if they are perceived by students to 
be unjust, which in the case of Black youth, they often are (Ruck & Wortley, 2002: 190). Indeed, 
as Black students are often stereotyped as "trouble makers" and often subject to increased 
surveillance and school disciplinary action that align with this stereotype (James, 2012: 480-
482). In the 2006-2011 TDSB cohort, Black students were more than twice as likely as White 
and other racialized students to have been suspended at least once during the academic year. 
Upon completion, 42% of all Black students had been suspended at least once, compared with 
only 18% of White students and 18% of other racialized students. Similar disparities exist with 
respect to expulsions. The TDSB data show that of the 213 students who were expelled between 
2011-2012. and 2015-2016, almost half (48%) were Black (James and Turner, 2017: 36). 


Finally, the data indicates that Black students' levels of academic success, measured in terms of 
graduation rates, is far below that of their peers. Among the 2006-2011 cohort, 84% of White 
students had graduated from high school at the end of 5 years, compared to 87% of other 
racialized students. By contrast, only 69% of Black students had graduated from high school 
over the same five-year period. Likewise, Black students were twice as likely (11 %) as White 
and other racialized students (both 5%) to be returning to high school the following year when 
they should have graduated and twice as likely to have dropped out (20%) compared to White 
(11 %) and other racialized students (9%) (James &Turner, 2017: 31). 


The negative consequences of Anti-Black racism in schooling generally and of zero-tolerance 
policies in particular, cannot be understated. Indeed, in their report on the Roots of Youth 
Violence, McMurtry and Curling (2008) argue that such policies have contributed to the school
to-prison pipeline, or the funneling of underachieving and excluded Black students into the 
criminal justice system. If Black students are not afforded the same opportunities for academic 
success as many of their peers, their life chances ultimately suffer. Poor educational outcomes 
for Black students ultimately have a negative impact on their employment prospects and earning 
potential. These problems not only affect individual Black Canadians, but by extension, also 
their families and communities. 


7. Black Employment and Poverty 


KEY FACTS: 


• The income gap for visible minorities, including Black Canadians, is growing. 
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• One-quarter of Black Canadian women live below the poverty line (compared with only 
6% for White Canadians). 


• Black children are living in poverty at the unprecedented rate of 33% for those of 
Caribbean heritage, 47% of those from continental Africa (only 18% for White 
children). 


The comparatively low levels of academic achievement, combined with structural and 
institutional forms of discrimination converge to produce inequalities in Canada's employment 
sector. Based on the poor educational outcomes for Black students presented in the section 
above, it is unsutprising that Black youth are particularly vulnerable to unemployment. In 
Toronto, for example, the unemployment rate in 2014 for Black youth aged 15 -24 was 30% 
compared with 20% of youth from other racial backgrounds (CivicAction, 20 14). 


High rates of Black unemployment are not a new phenomenon. Evidence suggests that Black job 
seekers are excluded from the labour market, in part, due to the discriminatory actions of 
employers. In early 1980s Henry and Ginzberg (1985) conducted a series of studies to examine 
the impact of race and foreignness (as indicated by name or accent) on the likelihood of being 
offered a job. In one study, Black and White actors were sent to interviews assuming the role of 
the same interviewee (the resumes were the same and the actors played the role of the same 
fictional job candidate). Ultimately, Henry and Ginzberg determined that Black applicants 
experienced discrimination in one-quarter of job contacts which could not have happened by 
chance alone. 


More recent research has produced remarkably similar results. Douthwright (2017) created four 
fictional female job applicants; two White and two Black applicants submitted their resumes to 
entry-level retail jobs. In line with previous American research, Douthwright found that even the 
White applicant with a criminal record received more call-backs than the Black applicant with no 
criminal record (see Pager, 2003). Of the 64 applications submitted by the White applicant with 
no criminal record, 20 call-backs were received, whereas the White applicant with a criminal 
record received 12. By comparison, the Black applicant with no criminal record received only 
seven call-backs and the Black applicant with a criminal record received just one (Douthwright, 
2017). 


Employment discrimination also affects income levels for Black and other racialized Canadians. 
In fact, data from the 2016 census shows that the income gap for visible minorities actually 
increased between 2006 and 2016, with members of visible minority groups earning on average 
26% Jess than non-visible minorities (Monsebraaten, 2017). Hou and Coulombe (2010) analyzed 
data from the 2006 census to examine the earning gaps between Canadian-born visible minorities 
and non-visible minorities working similar jobs in Canada's public and private sectors. Their 
research shows that while income was similar for members of visible minority groups in 
comparison to Whites working in the public sector, the data from the private sector was 
significantly different. Visible minority men, and Black women in particular, earn significantly 
Jess than comparable Whites (comparable in terms of educational attainment and years of 
professional experience, for example) working similar jobs in private industry. Hou and 
Coulombe attribute the income differences to differences of equality of opportunity. Whereas the 
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public sector is subject to employment equity regulations, the private sector faces less pressure to 
have equitable practices and policies. 


Predictably, higher levels of unemployment and lower levels of income increase rates of poverty 
among Black Canadians. Whereas 6% of White Canadian women live below the poverty line, the 
figure is 25% for Black women in Canada. As a result, Black children are living in poverty at the 
alarming rate of 33% for those of Caribbean heritage and 47% of those from continental Africa 
(UNHR, 2016). The rate for White children is 18%. In Toronto Specially, African Canadians 
accounted for 19% of people living in poverty, while comprising just 8.4% of the population 
(National Council of Welfare, N.D)4


. 


In addition to their individualized experiences with poverty, Black Canadians are also over
represented in Toronto neighbourhoods most afflicted by poverty and other forms of 
disadvantage. 5 Compounding the effects of lower household incomes, these neighbourhoods are 
underserved by public transit and contain a lower concentration of essential services. As a result, 
Black people in Toronto have poorer access to recreational and community centres, libraries, 
good schools, community health hubs and hospitals (Hulchanski, 2010). These are the very 
services that serve to create strong communities and to protect young people from the allures of 
crime, gang membership and the violence that accompanies it (McMurtry and Curling, 2008: 
31 ). Accordingly, in the absence of important social services and in the presence of increased 
poverty, crime and victimization remain higher in these communities. For example, rates of 
shootings and homicides are higher in these neighbourhoods than the city average, and the 
victims of homicide younger than for Toronto as a whole (Hulchanski, 2010: 23). As noted 
above, it is young Black men who are most adversely affected by this violence. In response, 
these neighbourhoods are also subject to a hard-enforcement style of policing aimed at targeting 
its perpetrators (Owusu-Bempah, 2014). 


8. Black Canadians' Perceptions of and Experiences with the Criminal Justice System 


KEY FACTS: 


• Over 80% of Black Canadians in Toronto feel that police treat Black people worse than 
White people. 


• Half of the Black student population in Toronto report being been stopped and 
questioned by the police on two or more occasions in the previous two years (compared 
with 23% of White students). 


• Black people are over-represented in police "contact cards" for all areas of Toronto, 
regardless of neighbourhood crime rate or racial composition. 


4 See Table 10, Visible minority groups, 2006: Percent distribution of persons living in poverty. 
5 As David Hulchanski (20 I 0) points out in his Three Cities report, household income in the neighbourhoods in 
which Black people are most likely to live has decreased by 20% over the past three decades. 
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• Black accused are more likely to be detained before trial than White offenders. 
• Incarceration is becoming increasingly concentrated among Black Canadians. 


The historical record suggests that Black Canadians have had a long and tenuous history with the 
criminal justice system. Walker (20 I 0) describes the discrimination faced by Black defendants in 
Ontario's courts during the 18th and 19th centuries. Similarly, Mosher (1998) documents how 
police used public order offenses in the early 20th century as a means of controlling Toronto's 
Black population. The historical and contemporary treatment of Black people in the justice 
system is has its genesis in Canada's experience with colonialism and slavery. During this 
period, Black people were systematically dehumanized and depicted as animalistic, aggressive, 
violent, and dangerous (Fishman, 2006; Owusu-Bempah, 2017). Following the abolition of 
slavery, the association of Blackness with violence specifically, and criminality in general, was 
used as a means as of social control and to justify restrictive immigration practices intended to 
restrict Black entry into Canada (Maynard, 2017). 


Unfortunately, these perceptions have not completely subsided over time. As Roberts (2001: 
1 03) points out, there remains a tendency in Canada to "racialize" crime; that is, to develop 
associations between criminality and racial or ethnic origin. Indeed, a significant proportion of 
the Canadian public continues to believe that racialized Canadians are involved in a greater 
proportion of offending than official criminal justice records suggest (Rankin & Powell, 2008). 
A survey conducted in Ontario in 1995, for example, found that nearly half of respondents 
believed that there was an inherent relationship between race and criminality. Of the respondents 
with this view, two-thirds selected "West Indians" or "Blacks" as being the most responsible for 
crime (Henry eta!., 1996: 472). 


The continued criminalization of Black people is sustained in part by the manner in which they 
are depicted in various forms of popular media (Welch, 2007). Wortley (2002), for example, 
conducted a content analysis of stories appearing in Toronto newspapers over a two-month 
period in 1998. He found that almost half of all stories featuring Black people dealt with issues 
relating to crime and violence, compared to only 14% of stories featuring Whites. His analysis 
identified major racial differences in the news narratives that sought to explain criminal 
behaviour. While crime involving White people was almost always explained as the product of 
individual pathology, Black criminality was typically characterized as a group phenomenon (see 
also Henry & Tator, 2000; Mosher, 1998). 


Contrasting with popular perceptions of Black criminality are public perceptions of criminal 
injustice. As part of its research, the Commission on Systemic Racism in the Ontario Criminal 
Justice System asked justice practitioners and members of the public about their perceptions of 
bias and discrimination within the system. The Commission's findings show that a significant 
proportion of both judges and lawyers felt that Black Canadians were treated differently in court 
than White Canadians in court than White Canadians (Commission, 1995). Members of the 
public were also asked about bias in both policing and the criminal court system. The survey 
found that over half of Black, White, and Chinese respondents from Toronto believed that the 
police treat Black people differently than White people. Similarly, over half of Black 
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respondents and one-third of both White and Chinese respondents felt that Black people are 
treated differently the courts. 


This study was replicated in 2007, 15 years after the initial study was conducted. What may be of 
surprise, in light of the myriad "race relations" initiatives that had been implemented over the 
previous decade, is that the more recent study found that perceptions of bias actually increased 
among Black and White respondents. For example, in 1994, 76% of Black respondents felt that 
the police treated Black people worse or much worse than Whites. By 2007 this figure had risen 
to 81%. Similarly, in 1994, 48% of Black respondents believed that a Black person would get a 
longer sentence than a White person charged with the same crime. In 2007 this figure had risen 
to 58% (Wortley & Owusu-Bempah, 2009: 465). 


Citizens' perceptions of criminal injustice constitute an important social issue. Not only are the 
police and court system reliant on the citizenry to act as witnesses and co-operate as victims, but 
mounting evidence also suggests that negative views of the system contribute to criminal 
offending (Tyler, 1988; Tyler, 2003; Tyler & Fagan, 2008). People who view the system as 
unjust are less likely to believe they should abide by that system's rules (Tyler, 2003). This is 
particularly salient in the current context. As Black people are more likely than members of other 
racial groups to perceive the justice system as discriminatory, they are also more likely to 
participate in what might be thought of as "system-generated offending behaviour." 


Likewise, evidence suggests that Black youth engage in violence as a· means of "self-help" 
resulting from the belief that the police cannot, or will not, provide them with adequate 
protection (Wilkinson, Beaty and Lurry, 2009). Indeed, Wilkinson et a!. found that gun carrying 
among Black youth in their sample resulted out of a fear of victimization and a feeling that the 
police could not act as capable guardians (2009: 29-31). The perception that they must take the 
law into their own hands not only adds to the cycle of violence in disadvantaged 
neighbourhoods, but also increases the risk of criminalization for Black youth when they do 
encounter the police. Below we examine evidence of Black over-representation in three aspects 
of the delivery of the criminal justice in Ontario. These practices have troubling consequences 
for incarceration rates of young Black Canadian men. 


1. Police Stop and Search Practices 


Survey research conducted over the past 20 years consistently demonstrates that Black 
Canadians are more likely than members of other racial groups to be stopped, searched, and 
questioned by the police. For example, a 1994 survey of Toronto residents found that almost 
one-third of Black male respondents had been stopped and questioned by the police on two or 
more occasions in the previous two years, compared with only 12% of White and 7% of Asian 
males (see Wortley & Tanner, 2003: 371). Further analyses reveal that these racial differences in 
police contact are not explained by racial differences in social class, education, or other 
important demographic variables. Indeed, two factors that appear to shield White males from 
police contact, age and social class, do not provide Blacks with the same protection. For 
example, White people with higher levels of income and education are less likely to be stopped 
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by the police than are White people with lower incomes and levels of education. On the other 
hand, Black people with higher levels of income and education are actually more likely to be 
stopped than Black people with lower incomes and levels of education (see discussion in 
Wortley & Tanner, 2003: 371). 


A second Toronto survey involving youth paints a similar picture. Wortley and Tanner (2005: 
586) asked Toronto high school students about their recent experiences with the police. Their 
survey found that over 50% of the Black students reported .being been stopped and questioned by 
the police on two or more occasions in the previous two years, compared to only 23% of White, 
II% of Asian, and 8% of South Asian students. Similarly, over 40% of Black students said that 
they had been physically searched by the police in the previous two years, compared to only 17% 
of their White and II% of their Asian counterparts. 


A further analysis of this data demonstrates that racial differences in being stopped and searched 
by the police could not be explained by racial differences in criminal activity, gang membership, 
drug and alcohol use, or public leisure activities (Wortley & Tanner 2005). More recently, a 
2007 survey of Toronto adults found that Black residents were three times more likely to be 
stopped and searched by the police in the previous two years and that this racial disparity could 
not be explained by racial differences in criminality, drug and alcohol use, driving habits, use of 
public spaces, poverty, or residence within a high-crime community (Wortley & Owusu-Bempah 
2011). 


Another source of police information that has gained an immense amount of public attention in 
recent years are the "contact card" or "street check" data collected by police officers in the 
course of their duties. These forms of data are not collected by police in every civilian encounter, 
but rather those for which the officer wants to record information about a stop for intelligence 
purposes. In addition to details about the stop, contact card and streets checks also typically 
gamer demographic information about the civilian, such as their age, race, and gender. As such, 
it can be argued that the practice of 'carding' provides insight into police surveillance practices 
that typically target the individuals and neighbourhoods subject to increased levels of police 
scrutiny (Owusu-Bempah & Wortley, 2014). 


Data from across Ontario demonstrate that Black people are over-represented in the 'carding' 
activities of a range of police services. These include Peel (Grewal, 2015), Waterloo (Sharkey, 
2016), Hamilton (Bennett, 2015), London (O'Brien, 2016), Ottawa (Yogaretham, 2015), and 
Toronto (Rankin, 2010b). The Toronto Star's analysis of over 1.7 million "contact cards" filled 
out by the Toronto police between 2003 and 2008 found that Black people comprised almost 
25% of those documented by the police, while representing only 8.4% of the population. 
Interestingly, the data also indicates that Black people are over-represented in police "contact 
cards" for all areas of the city, regardless of neighbourhood crime rate or racial composition 
(Rankin, 2010a; 2010b). 


The targeting of Black Canadians by the police has two main consequences for Black 
communities in Canada. First, because Black people are exposed to higher levels of police 
surveillance, they are also much more likely to be caught breaking the law than are White people 
who engage in in the same forms of law violating behaviour. The Toronto high school survey 
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discussed above, for example, found that 65% of the Black drug dealers6 said that they had been 
arrested in their lifetime, compared with just 35% of the White drug dealers (Wortley &Tanner, 
2005: 586). Similarly, data recently published by the Toronto Star showed that between 2003 
and 2013, Black people accounted for 25.5% of people arrested for cannabis possession by the 
Toronto Police Service while accounting for 8.4% of Toronto's population. Key here is that 
cannabis arrests increased in tandem with the practice of police 'carding' in Toronto over this 
period (Rankin and Contenta, 2017). As rates of 'carding' increased, so too did the number of 
cannabis possession arrests laid by the Toronto police. Therefore, race-based targeting may help 
explain why Black people are over-represented in arrests for cannabis possession even though 
empirical evidence suggests that rates of cannabis use are similar across racial groups (Hamilton 
eta!., 2018). 


A second important consequence of differential police stop and search practices is that they 
contribute to perceptions of criminal and social injustice. Indeed, evidence suggests that Black 
people who are frequently stopped and questioned by the police perceive much higher levels of 
bias and discrimination in the Canadian criminal justice system than do Black people who are 
not frequently stopped (Wortley and Owusu-Bempah, 20 II). As such, these practices may signal 
to Black people, that irrespective of individual behaviour, being Black means being considered 
one of the "usual suspects" (Ibid). 


2. Pre-trial Decision-Making 


As gatekeepers of the criminal justice system the police influence who is officially processed by 
that system. Here, racial disparities at the front end in terms of stop and search, and other areas 
of decision making, can have serious consequences. An analysis of Toronto Police data on drug 
arrests carried out by the Toronto Star showed that Black people were not only over-represented 
in drug possession charges, but were also less likely to be released by the police at the scene than 
White people. The data indicated that 23. 6% of those arrested on one count of simple drug 
possession were Black (compared with 8.1% of the population) and 63.8% were White 
(compared with 62.7% of the population). While 76.5% of White accused were released at the 
scene on drug possession charges, the same was true for only 61.8% of Black accused (Rankin et 
a!., 2002a;b). 


Pre-trial detention rates also varied between the two groups, as 15.5% of Black accused were 
held until their trial compared to 7.3% of Whites. These fmdings held constant, even after 
controlling for other relevant factors (Rankin et a!., 2002a;b). A study conducted by Kellough 
and Wortley (2002) provides further evidence of racial disparity in pre-trial decision-making. 
This study tracked over 1,800 criminal cases from two Toronto bail courts during a six-month 
period in 1994. The fmdings indicate that 36% of Black accused were detained before trial 
compared to 23% of accused from other racial backgrounds. Again, race remained a significant 


6 Defined as youth who reported selling drugs on 10 or more occasions in the previous 12 months. 
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factor even after controlling for relevant factors such as flight risk and danger to the public 
(Kellough & Wortley, 2002: 195-196). 


Data recently released by the Ontario Ministry of Community Safety and Correctional Services 
shows that Black accused are also detained longer before trial than White accused (Mehler
Papemy, 2017). It is important to note that the denial of bail has serious consequences for the 
accused. First, the denial of bail might be used as a way to coerce guilty pleas from individuals 
who are reluctant to be held in detention centres for extended periods of time. Second, 
individuals who have been denied bail receive longer custodial sentences than individuals who 
are found guilty but were not held in remand before their trial (Sacks & Ackerman, 2014: 69). 


3. Incarceration 


Despite a decline in the overall inmate population, the number of Black offenders confined in 
Canadian federal correctional institutions increased by 75% in the decade leading up to 2012. 
Whereas Black Canadians represent just 2.9% of the overall Canadian population, they 
accounted for 9.3% of the total federal prison population (Office of the Correctional Investigator, 
2013a). Of concern is both the increasing representation of Black Canadians in federal custody, 
and also their treatment within these institutions (OCI, 2013a; b; 2014; 2015; 2016; 2017). Based 
on consultations with Black inmates and a review of correctional data, the Office of the 
Correctional Investigator (OCI) produced a detailed report that documented the inequalities 
faced by Black inmates (OCI, 2013a). 7 


The OCI found that Black inmates consistently reported that institutional rules were applied 
differently to them when compared with Whites and inmates from other racial groups. Indeed, 
the OCI determined that between FY 2007/08 and 2011/12, the number of Black inmates facing 
disciplinary charges increased by 59%, whereas the overall number of disciplinary charges laid 
over the same period dropped by 7%. Of note, over this period, Black inmates were consistently 
over-represented in discretionary charge categories (those requiring judgement on the part of 
correctional officers), whereas they were consistently under-represented in less discretionary 
charge categories (such as possession of stolen property, theft and damage of property) (OCI, 
2013a: 22). 


Furthermore, between 2009 and 2013, despite being classified as having lower risk/needs scores, 
Black inmates were more likely to be placed in maximum security (OCI, 2013a: 21). In addition 
to being sent to higher security facilities, despite being classified on average as lower risk, Black 
inmates are less likely than their counterparts to have their custody score lowered so that they 
could be transferred to medium or minimum security prisons. This suggests that at some point 
between risk classification and prison placement, Black inmates are classified as higher risk, 
deserving of maximum security, and at no point does it appear that this assessment reversed. The 


7 The Office of the Correctional Investigator acts as the ombudsperson for federal prisoners. 
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OCI has also found that Black inmates are over-represented in admissions to segregation and 
disproportionately involved in use of force incidents. Whereas Black inmates accounted for 9.3% 
of the total inmate population in FY 2011/12 they accounted for 11.7% of inmates placed in 
involuntary segregation (OCI, 2013a: 23). In FY 2012/13 Black inmates were involved in 13% 
of use of force incidents. 


The bulk of evidence from the OCI report suggests that Black inmates were often not treated 
with dignity and respect by CSC staff. Evidence also suggests that such (mis)treatrnent was tied 
to aspects of the inmates' culture (e.g. language, dress, etc.) and the places from which they were 
drawn (i.e. where Black inmates lived prior to incarceration). Black inmates provided examples 
of over-hearing CSC staff mocking the way they spoke or trying to speak with a Jamaican 
accent, for example, to their colleagues. One inmate reported a correctional officer asking him 
"What is wrong with your tongue, don't talk to me like a hoodlum" (OCI, 2013a: 19). 


Black inmates also reported numerous examples of stereotyping and that judgments about their 
character and lifestyle were also common. Most of the Black men described being labeled a 
'gang member', a 'trouble maker, a 'drug dealer', and/or a 'womanizer' (OCI, 2013a: 17). 
Furthermore, among Black inmates "The gang member/affiliation stereotype" was of "particular 
concern" (Ibid): During the focus groups, Black inmates stated that correctional staff associated 
Black inmates' home postal code with gang membership. This meant that depending on home 
address of the inmate, Black inmates were associated with gangs from that area. Consequently, 
Black inmates reported that the gang label hindered their ability to obtain access to CORCAN 
jobs8, thereby leaving them working jobs that provided little valuable experience (Ibid). Indeed, 
while the overall prison unemployment rate in federal correctional facilities was 1.5% in 
2012/2013, the unemployment rate for Black inmates was much higher at 7%. Therefore, Black 
inmates were disproportionately restricted from receiving hands-on training in employable skills 
that would aid their re-entry into society (OCI, 2013a: 20). 


Black overrepresentation in corrections is also apparent at the provincial level. In 2010, Black 
adults accounted for 17.7% of admissions to provincial custody while making up 3.9% of the 
overall population (Owusu-Bempah & Wortley, 2014). Similarly, in 2011-2012, Black youth 
accounted for almost one-quarter (24.1 %) of admissions to custody in Ontario while comprising 
only 3% of the province's youth population at the time (Rankin & Winsa, 2013). Notably, the 
incarceration rates for young men have steadily declined since the introduction of the Youth 
Criminal Justice Act in 2003; however, Black male youth have not benefitted from this decline. 
In fact, evidence from both the federal and provincial correctional systems indicate that 
incarceration is becoming increasingly concentrated among certain racialized groups, and in 
specific geographical areas, and that Black Canadians have been disproportionately affected by 


8 "CORCAN is a special operating agency within the Correctional Service of Canada (CSC) that offers employment 
training and employability skills to offenders in federal correctional institutions, to support rehabilitation and help 
lower rates ofre-offending." (CSC, 2016). 
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these trends. This is troubling in light of what is known about the negative consequences of 
concentrated incarceration. 


For individuals, incarceration significantly reduces later employment rates and income levels 
(Freeman, 1992). Incarceration also has a significant negative influence on social networks, 
social relationships, and long-term life chances, thus impacting one's ability to contribute to 
family and community (Clear, 2008; Roberts, 2004). The families of those incarcerated also 
suffer fmancial and emotional costs related to separation, the loss of income, and the need to 
support an imprisoned family member (Braman, 2002; Wildeman eta!., 2012). 


There is evidence to suggest that the arrest of parents disrupts marital relationships, separates 
children from their parents, and can result in the permanent dissolution of these relationships 
(Christian, 2004). Research has also shown that children with parents in prison suffer serious 
psychological consequences, including depression, anxiety, feelings of rejection, shame, anger, 
and guilt (Browning et a!, 2001). These children are also more likely to experience school 
failure, under-employment, and illegal drug use (Clear, 2008). hnportantly, studies have shown 
parental incarceration to be a risk factor for juvenile delinquency, further exacerbating crime 
problems in affected communities. 


The impact of concentrated incarceration clearly extends from the family unit into the 
community. As going to prison has a permanent impact on employment and earning potential, it 
also damages the labour prospects of young people in a community by decreasing the pool of 
individuals who can act as mentors and social contacts (Sabol & Lynch, 2004). A reduction in 
the number of people engaged in the labour market not only depletes supplies of human capital, 
but also affects the local economy because individuals have less money to spend at local 
establishments (Sullivan, 1989; Venkatesh, 1997). hnportantly, concentrated incarceration 
distorts social norms, leads to the breakdown of informal social control, and therefore 
undermines the building blocks of social order which are essential for community safety (Clear, 
2002). 


In sum, concentrated incarceration can further exacerbate existing social problems, fostering a 
cycle of inequality within communities and across generations. The fact that incarceration is 
becoming increasingly concentrated amongst Black Canadians should be of a concern, precisely 
because it reproduces the very conditions that contribute to incarceration in the first place. 


9. Expert Opinion 


As documented above, Black Canadians present experiences are rooted in our country's history 
of colonialism, slavery and segregation. These systems, the latter of which existed well into the 
20th century in Ontario, were premised on the idea that Black people are inherently inferior. 
These systems also served to structure the nature of early social relations in Canada, while at the 
same time shaping the economic and political landscape. While White Canadians were provided 
opportunity to access good schools, good jobs and representation in political office, Black 
Canadians were largely relegated to the margins of Canadian society. 
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These early experiences of Black Canadians has informed the experiences of those that have 
come after them. Stereotypical notions about Black intellectual inferiority, the pathological 
nature of Black families and of Blacks' supposed innate propensity for crime, all rooted in this 
early period, continue to influence how Black people are treated today. The data documented 
above demonstrate that Black children are disproportionately removed from their families, due in 
part, to discrimination in child welfare assessments. Black children are deemed to be less 
academically inclined and thus streamed into non-university tract programs. They are also 
subject to harsher discipline in schools which reduces their likelihood of graduation. In the 
employment sector, Black people face discrimination in hiring, and at times, earn less money for 
similar work performed by White Canadians, resulting in increased rates of unemployment and 
poverty. The increased representation of Black people in impoverished neighbourhoods means 
that they have less access to good schools, community centres and health facilities. They are also 
exposed to the harsher forms of policing practiced in marginalized neighbourhoods in response 
to problems of crime and violence. 


Importantly, Blacks' negative treatment by these institutions, and the disparate outcomes 
experienced within them, are cyclical and compounding. Indeed, increased exposure to the child 
welfare system reduces the chances of academic success, which reduces employability, thus 
increasing levels of poverty. These circumstances are passed from generation to generation. 


The data documented above also clearly demonstrate that Black Canadians, and young Black 
men in particular, keenly feel the discrimination they experience at the hands of the criminal 
justice system. Young Black Canadians are not only over-represented in stop, search and carding 
practices of local police, but they serve longer periods of time in pre-trial detention, resulting in 
longer periods of incarceration than are others charged with the same or similar crimes. Not 
surprisingly, as Owusu-Bempah (2014) has found, Black male youth who perceive 
discrimination in policing also feel the same way about both the educational and employment 
sectors. Further, as Khenti (2013) notes, their experiences, personal and vicarious, with the 
criminal justice system contribute to the perception that they live "socially unjust lives." The 
conclusion is inescapable - that young Black Canadians who view the system as unjust are less 
likely to believe they should abide by that system's rules. 


It is our opinion that the social circumstances of Black Canadians in general, and of Black male 
Torontonians in particular, should be viewed as criminogenic. Elevated levels of offending in the 
types of crime that typically come to the attention of the police (street crimes as opposed to 
white-collar and corporate crimes), combined with discrimination in the justice system itself 
have resulted in the gross over-representation of Black Canadians in our provincial and federal 
correctional systems. Whereas no one individual should be completely absolved of their own 
responsibility when it comes to offending behaviour, the social realities that have produced or 
contributed to such behaviour can be acknowledged, and serve to guide judicial decision making. 
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Executive Summary


The Commission was established in 1992 to inquire into and make recommendations


about the extent to which criminal justice practices, procedures and policies in


Ontario reflect systemic racism. As directed by our Tenns of Reference, "anti-black


racism" was a focal point of the Commission's inquiry, and the experiences and


vulnerabilities of all racial minority communities were also recognized.


The inquiry examined practices, procedures and policies in the three major


components of the criminal justice system: the police, courts and correctional


institutions. Professionals involved in the administration of justice and members of


the public were consulted extensively by such means as interviews, public meetings,


focus group sessions, written and oral submissions, and public hearings across the


province. The Commission also conducted empirical studies of perceptions,


experiences with and outcomes of the criminal justice process.


Racism In Justice: Perceptions


Many Ontarians believe that racial minority people are treated worse than white


people in the criminal justice system. A major survey conducted in Metropolitan


Toronto found that more than five in ten (58%) black residents, three in ten (31%)


Chinese residents and more than three in ten (36%) white residents believe judges


do not treat black people the same as white people. More than eight in ten of those


who perceive differential treatment believe judges treat black people worse than


white people.


Perceptions that judges discriminate against Chinese people were less common but


still significant. Four in ten (40%) black residents, close to three in ten (27%)


Chinese residents and about two in ten (18%) white residents believe judges do not


treat Chinese people the same as white people. Eight in ten of those who perceive


differential treatment believe judges treat Chinese people worse than white people.


Surveys of judges and lawyers indicate substantial variation in views about racial


discrimination in the criminal justice system. While many judges and lawyers reject


- some flatly - even the possibility that systemic racism might be a genuine


problem in Ontario's criminal courts, others acknowledge differential treatment


within the system based on race as well as class or poverty. Four in ten (40%)


defence counsel and three in ten (33%) provincial division judges appointed since


1989 perceive differential treatment of white and racial minority people in the
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criminal justice system. About one in ten crown attorneys (13%), general division


judges (10%) and provincial division judges appointed before 1989 (10%)) also


perceive unequal treatment by race.


Racism In Justice: Understanding Systemic Racism


Racism has a long history in Canada. It was fundamental to relationships between


Canada's First Nations and the European colonizers. Racism has shaped immigration


to this country and settlement within it. It has led to denials of basic civil and


political rights to Canadian citizens, excluded adults from jobs and children from


schools, limited opportunities to acquire property, and barred people from hotels,


bars, theatres and other recreational facilities. In these ways racism has restricted the


opportunities and deformed the lives of some Canadian residents, while directly


benefiting others.


Though many Canadians throughout history have accepted racism, others have


campaigned and protested against the fundamental denial of humanity that it


represents. These efforts have had significant results. While the law once permitted


or promoted unequal treatment because of race, today it generally prohibits such


discrimination. Equality is now a fundamental right.


Despite these formal changes, racism continues in practices that affect the lives and


opportunities of people in Ontario. The current challenge is to grapple with this


systemic dimension of racism.


Systemic racism means the social processes that produce racial inequality in


decisions about people and in the treatment they receive. It is revealed by specific


consequences, incidents and acts that indicate differential decisions or unequal


treatment, but it is the underlying processes that make such events "systemic." One


key process is racialization, the other is the social system.


Racialization in Canada consists of classifications of people into racial groups by


reference to signs of origin - such as skin colour, hair texture and place of birth -


and judgments based on these signs about their character, skills, talents and capacity


to belong in this country. These social constructions of races as different and


unequal have historically justified economic exploitation of other societies by


European imperial powers. Imperial elites organized societies they colonized using


racialized classifications and judgments, which they incorporated into the religious,


educational, cultural and political practices of their own societies.


Once accepted by a society, judgments about races being different and unequal may


be adopted, established and perpetuated by social systems. Social systems are ways


of organizing action in order to accomplish tasks. They are made up of personnel


and policies, decision-making procedures and operating norms for managing their


work. Racialization is introduced into social systems through the decisions and


actions of system personnel. However, it is often impossible to identify those


responsible for introducing or perpetuating racialization because its transmission and
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acceptance are often cumulative and diffuse. Racialization within a system has an


adverse impact upon racial ized persons, but may pass unrecognized by those who do


not experience its effects.


Racialization may be tolerated by the policies, procedures and norms of a system. It


may be transmitted within particular systems or among different systems. These


processes of introducing, perpetuating, tolerating and transmitting racialization


within social systems constitute systemic racism.


Prison Admissions
Isolating people from society and confining them in prisons is the harshest action


that the Canadian criminal justice system can take. The principle that everyone is


equally protected against unfair or unjust imprisonment and the principle of restraint


are fundamental to the state's authority to take this action. But practices do not


always live up to principles when officials are granted broad discretion.


A major study of admissions to Ontario prisons indicates that for the period studied,


the majority of prisoners are white, but that black men, women, and male youths are


massively over-represented. Aboriginal men, women and youths are also over-


represented in provincial prisons, but not to the same extent as black people.


Members of other racialized groups are generally not over-represented.


The over-representation of black people reflects a dramatic increase in their


admissions to prison between 1986/87 and 1992/93. By the end of these six years,


black adults were admitted to prison at over five times the rate of white adults,


proportionate to their representation in Ontario's population.


Although many more black men than black women are in jail, black women are


more over-represented among prison admissions than black men. Whereas black


men were admitted to prison at a rate just over five times that of white men in


1992/93, the admission rate for black women was almost seven times that of white


women.


The over-representation of black adults is much worse among those imprisoned


before trial than among sentenced admissions. While white people were imprisoned


before trial at about the same rate as after sentence (approximately 329 per 100 000


persons in the population before trial, and 334 after sentence), the pre-trial


admission rate of black people was twice their sentenced admission rate


(approximately 2,136 per 100 000 before trial, and 1,051 after sentence).


The most dramatic differences in admission rates of white and black adults involve


pre-trial imprisonment for highly discretionary charges. In 1992/93 the black pre-


trial admission rate for drug trafficking/importing charges was 27 times higher than


the white rate; for drug possession charges, the black pre-trial admission rate was 15


times higher, and for obstructing justice charges, the black pre-trial admission rate


was 13 times higher.
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These data cannot be rationalized by racial or cultural propensities to commit


offences. Nor can they be explained as a product of a criminal justice system


composed of overtly or covertly racist officials.


However, racialization in Canadian society is a recognized fact both inside and


outside the criminal justice system. Wherever broad discretion exists, racialization


can influence decisions and produce racial inequality in outcomes. Such discretion is


evident at several stages of the process that results in imprisonment before trial or


after conviction.


Imprisonment Before Trial


The discretionary powers of officials who deal with accused persons before trial


provide considerable scope for racialization to influence detention decisions.


Racialization may influence police decisions about whether to release accused


persons, and may affect the bail process through information the police supply to


crown attorneys. Racialized decisions may also be promoted by criteria used to


predict whether an accused will fail to appear at trial or is "substantially likely" to


commit a criminal offence before trial.


A major study of detention decisions about black and white accused charged with


the same offences indicates that white accused were more likely to be released by


the police and less likely to be detained after a bail hearing. White accused were


treated more favourably even though they were more likely than black accused to


have a criminal record and to have a more serious record.


Detailed analysis of these data revealed no evidence of differential treatment for


some types of charges laid against white and black accused, but substantial


differences for other charges. Differential treatment was most pronounced for


accused charged with drug offences. Within this sub-sample, white accused (60%)


were twice as likely as black accused (30%) to be released by the police. Black


accused (31%) were three times more likely than white accused (10%) to be refused


bail and ordered detained.


Further analysis of the drug charge sample indicates separate patterns of


discrimination at the police and court stages of pre-trial detention. Across the sample


as a whole, the results of differential treatment evident at the police stage were


subsequently transmitted into the court process. Police decisions to detain black


accused at a higher rate than white accused meant that the bail courts saw a


significantly higher proportion of black accused. Thus, even similar rates of denying


bail at court resulted in larger proportions of black accused being jailed before trial.


Employment status (as described by the police) accounted for some of the racial


inequality in imprisonment before trial, both for the sample as a whole and for the


drug charge sample. But it does not fully explain the findings. Other ties to the


community considered at bail court, such as fixed address and single status, also fail


to account for the differential outcomes.
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The data disclose distinct and legally unjustifiable differences in detention decisions


about black and white accused across the sample as a whole and for some specific


offences. The conclusion is inescapable: some black accused who were imprisoned


before trial would not have been jailed if they had been white, and some white


accused who were freed before trial would have been detained had they been black.


In light of these findings, the Commission makes 13 major recommendations to


address differential treatment in the bail process. The Commission recommends


training programs and operating guidelines based on the principle of restraint in


exercising powers to detain. The police should be required to explain their decisions


to detain people, and should receive explicit direction about preparing reports on


accused persons for bail hearings. The Crown Policy Manual should be amended to


help crown attorneys address the problem, and education for judges should


emphasize avoidance of discriminatory assumptions and practices. Persons in police


custody should be assisted in preparing for bail hearings to ensure that they are not


detained because the bail court lacks crucial information about them.


Charge Management
Charge management is the complex administrative system for processing criminal


charges outside trial courts. It includes decisions about laying and reviewing


charges, diversion of cases away from court proceedings, plea negotiations and other


resolutions before charges are tried, and criminal justice services for accused


persons and victims. Discretion is the essence of charge management. Access to


high-quality services is necessary to ensure that people do not experience the charge


management system as discriminatory.


During the early stages of criminal proceedings, police, crown attorneys and defence


counsel often made rapid decisions, based on limited information and hidden from


public scrutiny. Racialized assumptions and stereotypes may influence these


decisions in various ways, some quite subtle. Decision-makers engaged in their daily


routines may not recognize any such bias unless they are constantly alert to the risk.


Commission research disclosed widespread perceptions and many experiences of


racial discrimination in police charging. A Commission study comparing outcomes


of crown attorney decisions to proceed summarily or by indictment indicates small


but statistically significant differences favouring white accused.


Inadequate access and low participation rates of racialized people in diversion


programs are serious concerns. Some defence and duty counsel say these problems


reflect arbitrary guidelines and unwillingness by crown attorneys to divert charges.


Others blame the police for failing to tell eligible accused persons from racialized


communities how to apply for diversion programs.


Racialized Ontarians have serious concerns about access to legal aid services.


Services need to be expanded and publicized so that all Ontarians know about the


legal aid system and understand their rights to apply for assistance.
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Deep distrust of plea negotiations was among the most recurrent themes of the


Commission's public consultations. Three aspects of this system are of particular


concern. First, many unrepresented accused who may be offered a resolution in


return for a guilty plea have little understanding of the case against them or how the


evidence may affect the resolution proposal. Second, represented accused persons


are generally excluded from discussions about resolving the charges without a


contested trial, which creates suspicion about the agreements that lawyers present to


their clients. Third, even after apparently accepting an agreement, many accused


persons from racialized communities do not understand its implications.


The dominant issue of systemic racism raised by victims concerned mandatory


charging policies in family violence cases. These policies are intended to reduce or


eliminate police discretion to handle family violence informally and crown attorney


discretion to withdraw charges or otherwise abandon prosecutions. They require


charges to be laid and prosecutions to proceed even against the wishes of the victim.


There are two conflicting views about whether these policies protect women from


racialized communities. One is that mandatory charging may be driving family


abuse underground. Women who require protection but are unwilling to pursue


criminal prosecution may not call for police protection from violence. The second is


that directives to charge and prosecute are still not treated as mandatory by the


police and crown attorneys when the victim is from a racialized community.


The Commission makes 17 major recommendations to structure the exercise of


discretion and improve the charge management process. They include alternatives to


police charging, expanding the scope of diversion programs, reforms to legal aid


services, greater openness in resolution discussions, more flexibility in the


prosecution of violent offences within families, and expansion of services for


victim/witnesses.


Court Dynamics
Many Ontarians perceive courts as unfairly biased against black or other racialized


people. Toleration of practices that may contribute to such perceptions is a


significant problem because Ontario legal tradition has long held that public


confidence is fundamental to an effective criminal justice system. Nowhere is this


confidence more important than in the courts, where the system's commitment to


equality is most visible.


Commission studies indicate that some judges, justices of the peace and lawyers


frequently refer in open court to the foreign origins or ethnic backgrounds of the


accused, and sometimes also of victims or other witnesses. Some references were


obviously intended to be benign, and in a few instances were linked to a legally


relevant issue. More often, it was hard to discern any legitimate purpose;


occasionally, foreignness was explicitly mentioned as a reason for a harsh decision


about an accused person. The tendency for some judicial officers and lawyers to act


as if a person's origin matters to the criminal justice system results in a sense of
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exclusion among members of racialized communities and iaci< of confidence that the


system treats everyone equally.


Communication barriers also cause black and other racialized participants in court


proceedings to feel excluded. Under-representation of black and other racialized


persons among jurors, judges and lawyers creates a sense of exclusion by conveying


an image of the criminal justice system as a white institution.


The Commission makes 12 major recommendations to modify courtroom practices


and dynamics that contribute to the appearance of racial injustice. These include


procedures to restrict references to race, foreign origins or immigration status;


reforms to complaints mechanisms; improvements to in-court interpretation services;


and measures to ensure more representative juries.


Imprisonment After Conviction


Sentencing is highly discretionary, with considerable scope for disparate outcomes.


Differences in how the facts of a case come before judges, how judges view those


facts, the goals and principles of sentencing and the role of courts in passing


sentence may all contribute to disparities.


Racialized judgments and assumptions may also contribute to differential sentencing.


They may directly influence the decisions of sentencing judges, or may be


transmitted from decisions made at earlier stages of the criminal justice process.


A major study of imprisonment decisions for the same offences indicates that white


persons found guilty were less likely than black persons to be sentenced to prison.


White people were sentenced more leniently than black people found guilty, even


though they were more likely to have a criminal record and to have a more serious


record. The differential was most pronounced among those convicted of a drug


offence. Within this sub-sample, 55% of black but only 36% of white convicted


persons were sentenced to prison.


Detailed analysis revealed no significant differences in the incidents that led to the


charges. Employment status and differences in criminal justice variables such as


imprisonment before trial accounted for some of the racial inequality in


incarceration rates. But a significant (though small) differential in incarceration rates


remains, which is not due to gravity of charge, record, plea, crown election, pre-trial


detention, unemployment or other social factor. The most likely explanation for this


differential is racial discrimination at sentencing.


The average prison terms of black prisoners in this study were significantly shorter


than those of white prisoners. This is consistent with differential incarceration rates


producing imprisonment of convicted black persons whose offences and records


would not have led to imprisonment had they been white. Another reason may be


that because black accused are more likely to have been imprisoned before their
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trials, they are more likely than white accused to receive discretionary "credit" for


their pre-trial detention.


The Commission makes six major recommendations to address differential outcomes


in sentencing. These include a call for restraint in the use of prison sentences,


education for judges on the practical implications of imprisonment, providing more


information on programs for serving sentence in the community, and reforms giving


crown attorneys more guidance on sentence submissions.


Racism Behind Bars Revisited


The treatment of black and other racialized prisoners was the subject of the


Commission's Interim Report, Racism Behind Bars. This report showed that racism


may operate as an indirect means of controlling prisoners and made 10 major


recommendations to reduce overt and systemic racism in Ontario prisons.


Racialized judgments and assumptions may also influence direct mechanisms of


control in prisons, such as the discretion of authorities to impose punishments, and


to limit access to benefits, such as discretionary release programs.


An exploratory Commission study indicates racial differences exist in the application


of institutional discipline. The data suggest trends indicating over-representation of


black men, women and male youths among prisoners charged with misconducts.


They also indicate that black prisoners were more likely than white prisoners to be


charged with the types of misconducts over which correctional officers exercise


greater subjective judgment. Black prisoners were less likely than white prisoners to


be disciplined when the discretionary powers of correctional officers are limited by


the need to show objective proof.


Discretionary release programs, such as temporary absence and parole, allow


convicted prisoners to begin supervised reintegration into the wider community


while serving sentence. Exploratory studies indicate that prisoners from racialized


and linguistic minority communities are more likely to obtain equal access to these


programs if institutions adopt a proactive "case management" model rather than a


reactive, ad hoc approach.


The Commission makes seven major recommendations to supplement those in the


Interim Report. These include measures to enhance openness and public


accountability of prison practices, review of the discipline process to foster greater


restraint and consistency in their application, and establishment of a case


management system to advise and counsel every prisoner about available prison


services and programs.
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Community Policing


Community policing is based on a piiilosophy of partnership between the police and


the community, emphasizing peacekeeping, problem-solving and crime prevention.


Many Ontario police services have recently adopted policies that reflect this


philosophy. However, members of black and other racialized communities,


particularly women and youths, feel excluded from co-operative partnerships with


the police and fear that racial equality is not on the community policing agenda.


Perceptions that the police discriminate against black and other racialized people are


widespread. A Commission survey shows that 74% of black, 54% of Chinese and


47% of white Metropolitan Toronto residents believe that the police do not treat


black people the same as white people. About nine in ten of those who perceive


differential treatment believe the police treat black people worse than white people,


and more than seven in ten think it occurs about half the time or more.


Perceptions of discrimination against Chinese people are less common but still


significant. In Metropolitan Toronto, 48% of black, 42% of Chinese and 24% of


white residents think the police do not treat Chinese people the same as white


people. Eight in ten of those who perceive differential treatment believe the police


treat Chinese people worse than white people, and more than half think such


differential treatment occurs about half the time or more.


How the police exercise their discretion to stop and question people contributes


significantly to lack of confidence in equal treatment. Black Metro residents (28%)


are much more likely than white (18%) or Chinese residents (15%) to report having


been stopped by the police in the previous two years. Black residents (17%) are also


more likely than white (8%) or Chinese (5%) residents to report multiple stops in


the previous two years.


Black men are particularly vulnerable to being stopped by the police. About 43% of


black male residents, but only 25% of white and 19% of Chinese male residents


report being stopped by the police in the previous two years. Significantly more


black men (29%) than white (12%) or Chinese (7%) report two or more police stops


in the previous two years.


The Commission makes nine major recommendations designed to improve the


governance and delivery of community policing in Ontario. These include local


community committees to establish policing objectives that refiect community needs,


action plans to secure equality in policing, guidelines for the exercise of police


discretion to stop and question people, and enhancing the complaints system to


promote systemic monitoring of police practices.
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Systemic Responses To Police Shootings


Since 1978, 16 black civilians have been shot - 10 fatally - by on-duty police


officers in Ontario. The number of shootings and their circumstances have


convinced many black Ontarians that they are disproportionately vulnerable to police


violence. These concerns have spurred strong opinions about how the criminal


justice system should respond to police shootings of black and other racialized


people. One key demand is that any death or serious injury caused by the police be


closely scrutinized by an open and fair process designed to determine if the use of


force was justified. A crucial element of such a process is that it should explicitly


examine the contribution, if any, of systemic racism to the death or injury.


The criminal trial process deals only with strictly circumscribed issues in a strictly


circumscribed manner. Thus expectations that the criminal trials will provide a


forum for examination of systemic racism are unrealistic. Nevertheless, criminal


prosecutions should continue to be invoked to enhance accountability for improper


use of force.


Unlike a criminal trial, a coroner's inquest has a broader capacity to canvass the role


of systemic racism in police killings of black civilians. The Commission


recommends that legally trained persons serve as coroners for cases involving police


shootings and that these coroners rely exclusively on independent investigators and


special crown attorneys. The Commission also recommends that the Ontario Civilian


Commission on Police Services be provided with adequate resources to investigate


systemic racism in police shooting cases.


An Equality Strategy for Justice


Specific reforms need the support of a framework for securing racial equality in the


administration of justice. This framework has four key elements: anti-racism training


of justice personnel; employment of racialized persons in the administration of


justice; participation of racialized persons in the development of justice policies; and


monitoring of practices for evidence of racial inequality. The Commission makes


five broad recommendations to achieve these goals.


Looking Forward
The elimination of systemic racism from Ontario's criminal justice system requires


collective action from all of its members. Above all an aggressive commitment is


needed to secure racial equality. This will require integrating principles of inclusion,


responsiveness, and accountability into all aspects of the criminal justice system,


together with an overriding commitment to restraint when invoking judicial


sanctions. Only by working in partnership with the community can an accountable


system reduce the risk of inadvertent acceptance of racial inequality.
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Chapter 1


Introduction


The Commission on Systemic Racism in the Ontario Criminal Justice System was


estabhshed by the Govemment of Ontario, in October 1992, to inquire into and


make recommendations about the extent to which criminal justice practices,


procedures and policies reflect systemic racism. We were directed to concentrate on


urban centres in Ontario, to "utilize anti-black racism as a focal point for ...


analysis," to recognize 'the various experiences and vulnerabilities of all racial


minorit>' communities, including racial minority women" and to "pay particular


attention to the impact of systemic racism on racial minority youth.'""


As required by the Terms of Reference, the Commission prepared an interim report.


Racism Behind Bars, released in February, 1994, which dealt with some aspects of


the treatment of racial minority adults and youths in Ontario prisons. Other terms


direct the Commission to investigate: the exercise ofydiscretion at important


decision-making points, community policing policies and their implementation,


systemic responses to allegedly criminal conduct by justice officials in relation to


racial minority victims, preventing systemic racism through employment practices,


policy-making and participation of racial minorities in reform processes, and access


to justice services by racial minorities. This Report presents our findings and


recommendations


.


The appointment of the Commission was recommended by Stephen Lewis in his


June 1992 report to the Premier of Ontario, which was a response to civil


disturbances in Metropolitan Toronto during May 1992. His report on experiences of


racism in this province reiterated what black and other racial minority Ontarians


have been saying for many years.'' They believe the criminal justice system treats


them worse than white people.


See Appendi.x A.


A 1983 federal govemment study concluded that perceptions of unfair treatment in the criminal justice system were


widespread among visible minority Canadians It stated, "Currently, one of the results of the latent and overt racism


in Canada is a distrust on the part of visible minorities regarding the legal apparatus. Police, lawyers, judges and


correctional stiifT are felt to be antagonistic towards visible minorities." Canada, Minister of State Multiculturalism,


Race Relations and the Law (Ottawa: Minister of Supply and Services Canada, 1983), p. 29.


1
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Over the past two decades, a lack of confidence in the Ontario criminal justice


system has been articulated particularly strongly by members of black communities.


Fears have been aroused by several police killings and woundings of black persons


since 1978, and sustained by the apparent inability of the system to examine how far


racism contributed to these tragedies. A sense of injustice has been intensified by


the lack of any systemic response to repeated experiences of arbitrary and


humiliating encounters with the police. Feelings of exclusion from the system have


been reinforced by under-representation of black and other racial minority


communities among justice officials. There are strongly held perceptions that black


and other racial minority people are often unfairly charged, unjustly denied bail,


unnecessarily prosecuted, wrongly convicted, harshly sentenced and mistreated in


prisons.


In addition to expressing their fears and concerns, black Ontarians have worked for


change. They have organized with members of other racial minority communities


and social justice groups to build community pressure for reforms, especially to


policing. These efforts have led to several major inquiries into police practices, the


most recent of which have focused on improving police relationships with racial


minority communities.' Until the establishment of this Commission, however, no


public inquiry has investigated concerns about systemic racism throughout the


criminal justice system in Ontario.


Similar developments have occurred in other jurisdictions, where an initial focus on


police treatment of racial minority or indigenous peoples has gradually expanded to


encompass practices in other parts of the complex criminal justice system. Canadian


examples include the Donald Marshall Inquiry (Nova Scotia), '^ the Cawsey Inquiry


(Alberta)' and the Aboriginal Justice Inquiry (Manitoba)." Internationally, the New
Zealand government has investigated "institutional racism" in the criminal justice


system in relation to Maori people' and government bodies in the United Kingdom


have sponsored research into the treatment of ethnic minorities in its courts and


prisons.^ Over the last ten years, courts across the United States have established


commissions to study racial and ethnic bias in their practices.
^


A common feature of these inquiries is an emphasis on "systemic" or "institutional"


racism as opposed to individual or overt racism. They have generally assumed that


the vast majority of professionals in the criminal justice system under examination


do not consciously intend to treat racial minority people worse than white people.


Nevertheless they have recognized that even a criminal justice system staffed with


well-intentioned professionals may operate in subtle and unfair ways that have


adverse impacts on racial minority and indigenous peoples. These inquiries have


therefore attempted to identify discriminatory practices with the object of


eliminating them.


This Report takes the same approach. The Commission assumed that persons with


explicitly hostile attitudes towards racial minority people would constitute no more
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than a tiny minority of professionals within the criminal justice system. Any attempt
to investigate them would not only fall outside our mandate, but also would fail to


identify the underiying reasons why members of racial minority communities report


lack of confidence in the administration of criminal justice.


As directed by the Terms of Reference we recognized that "throughout society and
its institutions patterns and practices develop which, although they may not be
intended to disadvantage any group, can have the effect of disadvantaging or


permitting discrimination against some segments of society." In so far as such
patterns and practices cause racial minority people to experience worse treatment


than white people a system may be said to reflect systemic racism. Thus the


Commission's task involves the identification of such patterns and practices and the


development of recommendations to eliminate them.


Equality is a fundamental right in Canada, guaranteed by the constitution and
protected by federal and provincial human rights codes. The Canadian Charter of
Rights and Freedoms states that -


Every individual is equal before and under the law and has the right to the equal


protection and equal benefit of the law without discrimuiation and, in particular,


without discrimination based on race ....**


The Ontario Human Rights Code declares that -


Every person has a right to equal treatment ... without discrimination because of


The right to equality places two key demands on the criminal justice system. First, it


must not perpetuate bias against members of groups that "have experienced arbitrary


exclusions or burdens based not on their actual individual capacities, but on
stereotypical characteristics ascribed to them because they are attributed to the group
of which the individuals are a member."'" Second, equality requires the criminal


justice system to adapt to diversity within the community it serves. A system that


provides only uniform treatment, in effect, treats people unequally by ignoring the


needs of those who do not fit into its mould.


A system that claims equality as a fundamental value lacks credibility if the public


is not convinced that the system is committed to achieving it. In democratic


societies, justice systems depend heavily on public confidence that they demonstrate
and affirm important social values. While lack of credibility does not prevent


criminal sanctions from being administered, it may cause them to be perceived as no
more than oppression. Identifying and responding to such perceptions should


therefore be among the highest priorities of the criminal justice system.


The Commission consulted extensively, as required by our mandate. We spoke with
representatives of every part of the criminal justice system and- community
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organizations that deal with justice issues. We held focus groups and structured


interviews on specific areas of concern with policy-makers, lawyers, justices of the


peace, police officers, members of the private security industry, interpreters,


community members, prisoners and correctional staff. We also conducted public


hearings and invited submissions from across the province. These consultations were


supplemented and enhanced by large-scale surveys of crown attorneys, defence


counsel and judges, and smaller surveys of other representatives of the justice


system. Residents of Metropolitan Toronto, Ontario's largest and most diverse city,


were also surveyed.


The Commission conducted research to determine whether the criminal justice


system produced different results for white and racial minority people. Our initial


studies, such as the analysis of prison admissions, attempted to determine whether


evidence consistent with differential treatment exists. Subsequent empirical studies,


such as the major studies of bail and sentencing, made detailed comparisons of the


exercise of discretion affecting black and white persons charged with the same


offences. Additional research included systematic analysis of files, review of laws,


policies and procedures, and research of Canadian and international literature related


to the treatment of racial minorities in criminal justice systems.


This Report is divided into three parts. The first four chapters, "Setting the Scene,"


introduce the key issues that dominated the Commission's inquiry. We make no


recommendations in this part, but simply present basic findings. Chapter 2 focuses


on perceptions of racial inequality in the criminal justice system. It documents


findings about the extent to which black, white and Chinese residents of


Metropolitan Toronto believe judges treat people unequally. It also presents the


responses from surveys of defence counsel, crown attorneys, general and provincial


division judges about systemic racism in the administration of justice.


Chapter 3 attempts to establish a common understanding of systemic racism. The


chapter spells out the elements of systemic racism, explores its historic roots and


discusses different ways of recognizing it in social institutions.


Chapter 4 examines adult and youth admissions to Ontario prisons. Imprisonment,


the harshest treatment that our criminal justice system imposes, is the major focus of


our research into the exercise of discretion. The chapter documents white and racial


minority representation in prison admissions and identifies recent and disturbing


trends.


The second part of the Report, "Examining Practices," (chapters 5 to 9), analyzes


existing practices at different stages of the process and presents specific


recommendations. Chapter 5 concerns imprisonment before trial and the bail system.


It presents a major Commission study comparing pre-trial detention for white and


black persons charged with the same offences and findings from several smaller


studies.
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Chapter 6 deals with "Charge Management," by which we mean the complex system


of decision-making about laying and reviewing charges, diversion of charges away


from court proceedings, "plea-bargaining," and criminal justice services for accused


persons and victim/witnesses. Chapter 7 reports on practices that cause people to


perceive or experience racial injustice in Ontario criminal courts. Chapter 8


examines sentencing discretion and documents findings from a major study of


sentences imposed on white and black persons charged with the same offences.


Chapter 9 returns to the theme of the Commission's Interim Report, the treatment of


racial minority prisoners.


The third part of this Report, "Moving Forward," focuses on broadly based,


systemic policies and programs to address racial inequality in order to enhance


confidence in the criminal justice system. Chapter 10 considers how a community


policing system might respond effectively to public concerns about systemic racism


in poHcing. Chapter 11 addresses community concerns about a series of police


shootings of black civilians in recent years. Chapter 12 makes recommendations that


apply to various phases of the administration of criminal justice.


The concluding chapter articulates a direction for the future. It sets out the four key


principles of action that underpin equality in the criminal justice system: restraint in


the use of the criminal law, inclusiveness, responsiveness and accountabihty.
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Chapter 2


Racism in justice: Perceptions


Our justice system can survive, only so long as it continues to have


the confidence of the public it is designed to serve .... That


confidence, however, must be earned and not assumed ...'


- The Honourable Charles L. Dubin, Chief Justice of Ontario


Do Ontario residents think there is racism in the criminal justice system? The


Commission conducted consultations and surveys to answer this question. At the


most general level, we asked Ontarians to write or call us, and to share their views


at public forums held in urban centres throughout the province. We also hosted or


sponsored a large number of consultations with members of the public, lawyers,


police officers, justices of the peace, probation officers, government policy-makers,


prison workers and managers, members of Ontario's board of parole, academic


experts, equity workers and representatives of community organizations involved in


the criminal justice system.


These consultations produced rich and vital information about people's beliefs and


experiences. They alerted us to the complexities of our task, highlighted important


differences in perspectives and gave us a better understanding of problems and


possible solutions.


At the same time we realized that these methods, when used to research inequality


and discrimination, are often controversial. They may be criticized as too selective


or biased. They are said to result in over-representation of the views of those most


interested in the issues and under-representation of what the average person thinks.


Critics frequently dismiss their findings as anecdotal and unscientific. We do not


accept this dismissal of personal testimony, but we do recognize that this type of


research has limits.^


To avoid fruitless debates about how many people really think racism is a problem


in Ontario's criminal justice system, and because we recognize that it is useful to


look at this question from different research perspectives, we conducted and


commissioned several opinion surveys. Each deals with several themes, resulting in


data that will appear in subsequent chapters. Here we present findings about what


11
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people inside and outside the justice system think generally about racial and other


forms of discrimination in Ontario's criminal justice system.


First, we describe the survey results of Metro Toronto residents' views on whether


judges treat people equally. We focused on judges because of their special role in


criminal justice. To many people, judges are the criminal justice system. They are


taken to epitomize its values and to stand for the system's commitments to integrity


and impartiality. People have high expectations of judges and want to think well of


them:


The black accused sees the judge as standing between him and the oppressive


power of the state. He ... expects the judge to be neutral and impartial .... [and]


expects the trial judge to exercise discretion without fear or prejudice.^


Second, we present findings from the Commission's surveys of Ontario's trial


judges and criminal lawyers. We asked these legal professionals about specific


concerns that people had drawn to our attention, and also encouraged general


comment on the issues raised by our inquiry.


After briefly describing the roles of the different legal professionals, we report the


perceptions by those surveyed of differential treatment and systemic discrimination,


illustrated by selections from their direct comments. In presenting these comments,


our goals are to represent fairly what we were told and to provide opportunities for


lawyers and judges to speak directly to those they may see as their critics, as well as


to one another. Though we organize the comments under themes, the Commission


makes no attempt, at this stage, to analyze individual remarks. Later in the Report


we return to some of these perceptions in discussing specific aspects of the


administration of criminal justice.


Perceptions of racial inequality
In essence, our surveys of the general population and legal professionals show -


• widespread perceptions among black, Chinese and white Torontonians that


judges do not treat people equally.


• widespread perceptions among black, Chinese and white Torontonians that


judges discriminate on the basis of race.


• much more widespread perceptions among black than among white or Chinese


Torontonians that judges discriminate on a variety of grounds, and specifically


because of race.


substantial variation among justice professionals in their perceptions of racial


discrimination in Ontario's courts.


• strong resistance by some judges and lawyers to any suggestion of racial


discrimination in Ontario's criminal courts.
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Metro Toronto residents' perceptions
To find out what members of the general pubHc think about discrimination in


Ontario's justice system, the Commission asi<ed an independent research body, Yortc


University's Institute for Social Research, to survey adults from three significant


groups in Metro Toronto. In addition to perceptions, the survey asked respondents


about their experiences with some aspects of the criminal justice system. Reference


will be made to these in subsequent chapters. The survey was carried out by


telephone interviews, in English or Chinese, with randomly selected individuals who
identified themselves as black, Chinese or white.'


The survey focuses on Metro Toronto rather than all of Ontario because of the high


concentration of racial minority people living there. Canadian census estimates for


1991 indicate that racial minority communities now comprise 29% of the population


of Metro Toronto, as compared to 14% of the population of Ontario as a whole.


Moreover, over half of Ontario's black (54%) and Chinese (61%) populations live


within Metro Toronto."


Black residents were selected because our Terms of Reference direct the


Commission to focus on anti-black racism and because black people are the largest


racial minority group in Ontario. Chinese residents were selected because they make
up the second-largest racial minority group in Ontario. White residents were selected


to provide a comparison of their opinions and experiences with those of members of


racial minorit>' groups.


Ideally, the Commission would have surveyed opinion among all racial minority


populations in Toronto, but resource limitations prevented us from pursuing a more
comprehensive project. In order to make statistically accurate generalizations, we
needed a minimum of 400 respondents from each group surveyed.^ Confronted with


the cost estimates of finding a sufficient number of respondents from smaller racial


minority communities, the Commission decided to restrict our study to three groups.


Interviews were completed with 417 black, 405 Chinese and 435 white residents (all


self-identified), for a total of 1,257 people. General demographic characteristics of
people in the sample - such as income, age and education - are consistent with the


most recent census data, which indicates that the sample is representative of black,


Chinese and white Metro Toronto residents. Since the survey randomly sampled


more than 400 people in each of the selected racial groups, the findings or estimates


for each group are said to be accurate, plus or minus five percent, 95 times in 100.


t


Random digit dialling was used to select the households, so that all members of the black, Chinese and white


communities in Metro Toronto had an equal chance of being chosen for interview.


Using data from the 1991 Canadian census, we estimated that it would take approximately 5,700 random telephone


calls to fmd 400 black people, and 5,000 calls to find 400 Chinese people. Locating the same number of South
Asian people would have required 6,700 calls, and identifying 400 VieUiamese respondents would have required


50,000 calls.
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In this chapter we present findings about perceptions of unequal treatment by


judges. This aspect of the survey addresses three general questions:


• How extensive are perceptions of unequal treatment in Ontario's criminal justice


system?


• Do these perceptions vary amongst racial minority and white communities?


• Are some racial minority communities perceived as more likely to receive


discriminatory treatment than others?


Although racism is the key subject of this Report, our Terms of Reference also


direct us to pay special attention to women and youth. Therefore, we also asked


about perceptions of differential treatment by judges because of age and gender. In


addition, because many judges and lawyers had suggested that income is the real


explanation for what might appear to be racial discrimination in the criminal justice


system, we asked about perceptions of differential treatment due to income.


What Metro Toronto residents think about judges


We asked the residents surveyed if they think, in general, that judges treat people in


the different comparison groups the same. Those who responded negatively were


then asked if they think one group is treated better or worse than another, and how


frequently they think differential treatment occurs. As a whole, our findings show


that a large proportion of the Metro Toronto population think Ontario's criminal


court judges do not treat everyone the same. For each comparison, at least one-


quarter of the people in the sample perceive differential treatment.


People who think judges do not treat people equally believe -


Young people are treated worse than older people.


Poor people are treated worse than wealthy people.


Men are treated worse than women.


Black people are treated worse than white people.


Chinese people are treated worse than white people.


People who do not speak English are treated worse than people who do speak


English.


When comparing judges' treatment of black people and white people -


• More than five in ten (52%) black respondents, three in ten (31%) Chinese


respondents and more than three in ten (36%) white respondents believe judges


do not treat black people the same as white people.


• Among those in each group who perceive differential treatment of black and


white people, at least eight in ten - 87% of black, 85% of Chinese and 80% of
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white respondents - believe judges treat black people worse or much worse than


white people.


Figure 2-1
: Belief that Ontario criminal


court judges do not treat everyone the same
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respondents - believe judges treat Chinese people worse or much worse than


white people.


When those who believe judges do not treat white and Chinese people the same


were asked how frequently they think differential treatment occurs -


• 35% of black, 29% of Chinese and 28% of white respondents think judges


"often" treat Chinese people differently than white people.


• Another 39% of black, 31% of Chinese and 37% of white respondents think


differential treatment of white and Chinese people occurs "about half the time."


• 23% of black, 35% of Chinese and 33% of white respondents think differential


treatment of white and Chinese people is rare (occurring "once in a while" or


"almost never").


Figure 2-2: Belief that Ontario criminal court judges


do not treat everyone the same, by race of respondents


Young V. old


Poor V. wealthy


Men V. women


Black V. white


English v. non-English


Chinese v. white


_
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For example. 59% of black respondents, compared with 31% of Chinese and 46% of


white respondents, think judges do not treat poor people the same as wealthy people.


Of those who think Judges do not treat wealthy and poor people the same, 51% of


black respondents, compared with 26% of Chinese and 30% of white respondents,


think discrimination occurs "often"; 30% of black respondents but only 7% of


Chinese and 13% of white respondents said judges treat poor people "much worse"


than rich people.


Summary of the Metro Toronto residents survey
What should we make of these perceptions of inequality in the criminal justice


system? Generally, the survey shows that a significant proportion of Metro Toronto


residents do not believe the justice system in practice treats everjone equally.


Beliefs that judges discriminate on the basis of race are strongest among black


respondents, but significant proportions of the city's white and Chinese communities


share this view.


Second, the survey shows that respondents of all three groups are more likely to


perceive discrimination against black people than against Chinese people. This


finding suggests people perceive a hierarchy of discrimination.'


Third, the extent to which black Metro residents perceive bias based on age, wealth,


gender and language - as well as race - indicates a widespread lack of confidence


in the fairness of the criminal justice system within this community. These data


clearly show that a majority of black residents perceive racial bias in the criminal


justice system,^ and many members of Metro Toronto's black communities are also


convinced that other forms of bias exist.


Since these findings deal with perceptions, they do not measure racial differences in


the daily practices of the criminal justice system and their consequences. But


findings of opinion are no less important than data about differential outcomes.


What people think about the criminal justice system matters because the justice


system, more than many other institutions, depends on the confidence of the


community. This evidence, that many people lack confidence in the justice system,


is a reason for grave concern and a call for action.


This hierarchy is similar to the hierarchy of prejudice documented by many researchers. Studies in both Canada and


the United States show that white people generally view black people as less "acceptable" than members of other


ethnic groups. See, for example, Jeffrey G. Reitz, The Illusion of Difference: Realities of Ethnicity in Canada and
the United States (Toronto: CD Howe Institute, 1994).


The study confirms findings reported in Stephen Lewis' report to the Premier of Ontario (June 9, 1992), p. 3, and


implied in The Report of the Race Relations and Policing Task Force, Clare Lewis, chair (1989), pp. 12-14.
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Judges' and lawyers' perceptions
We separately surveyed crown attorneys, defence counsel and judges concerning


several issues, producing data that we present throughout the report. Here we focus


on what judges and lawyers think about racial discrimination in the criminal justice


system.


.ludges and lawyers have strong personal and professional interests in the


Commission's work. As actors in the system, they may feel that any problems we


find reflect on them personally. Few people enjoy public criticism of an institution


they identify with, however constructively such criticism is intended. Criticism that


centres on racism is particularly hard to accept. Atrocities such as the European


enslavement of African people, the Holocaust against European Jews, South Africa's


former policy of apartheid, the destruction of Aboriginal societies throughout the


world, and activities of groups such as the Ku Klux Klan commonly come to mind


when people think of racism.


The Commission's inquiry focuses on different expressions of racism - those that


may be unintended and that are implicit in practices rather than explicit in motives


(see Chapter 3). Even so, it would not be surprising if judges and lawyers find it


hard to accept that the criminal justice system may reflect systemic racism. In a


British context, Mr. Justice Henry Brooke made the point effectively when he said,


... [F]air-minded people are so very easily offended at the very slightest


suggestion that they have behaved in a way which other equally fair-minded


people might describe as racist.'


In addition, judges and lawyers have a strong interest in maintaining public


confidence in the system. That people believe the justice system to be fair and


impartial is essential to its integrity. As the recent report of the Martin Committee


notes, "without integrity, no system of justice, no matter how ingeniously designed


and lavishly funded, can function."^ Perceptions of discrimination and other forms of


unfairness, no less than racist practices - however unintended - are simply


incompatible with this notion of integrity. As a senior police official told the


Commission,


"While the justice system is wrapped up in procedure, substantive law and a


valued history of independence, the only true test of its integrity is its credibility


within the community it serves." (emphasis in original)


Judges and lawyers also have a particular interest in the Commission's work


because they will be held responsible for many of the problems we have found, and


will be expected to implement changes that may flow from our recommendations.


Finally, as people whose professional lives are spent in Ontario's courts, judges and


lawyers are well placed to identify some types of subtle practices that may be less


visible to those outside the system. By encouraging them to respond to our questions


frankly, privately and anonymously, we hoped to gain access to this rich source of


information.
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For all these reasons the Commission felt it was important to understand how judges
and lawyers see the problems, to learn of any insights they might have about these


issues, and to find out how open to change they are.


What crown attorneys think
Crown attorneys are lawyers who act for the state in the criminal justice process.


Through the Ministry of the Attorney General, the Province of Ontario employs
more than 500 full-time crown attorneys and sometimes hires additional lawyers in


private practice to do this work for a daily fee. Ontario's full-time and part-time


crown attorneys deal with Criminal Code offences, while lawyers hired by the


federal government are responsible for the prosecution of drug charges and other


offences contained in federal laws apart from the Criminal Code.


As lawyers for the state, crown attorneys "are granted a broad and generous area of
unfettered discretion,"' which they exercise within a framework of legal rules and
Ministry policy. This discretion influences many aspects of the criminal prosecution


process. Crown attorneys may, for example, screen charges to decide which should


proceed to trial, seek to have an accused detained before trial or establish conditions


for release, discuss with defence counsel the pleas, facts and sentences to be jointly


presented in court, and suggest appropriate sentences for convicted persons.


When exercising their many discretionary powers, crown attorneys face complex and


conflicting demands. As "effective advocates" for "the active denunciation of
criminal wrongdoing,"* they must "prosecute vigorously those accused of crime"'


and "discharge [their] duties with industry, skill and vigour."'" By contrast, as


"public officer[s] engaged in the administration of justice,"" their role "excludes any
notion of winning and losing."'^ A crown attorney's duty "is not so much to obtain


a conviction as to assist the judge and the jury in ensuring that the fullest possible


justice is done. His [or her] conduct before the court must always be characterized


by moderation and impartiality." " It is difficult - some have suggested almost


impossible - for crown attorneys to fulfil both of these roles simultaneously.
'''


Vigorous advocacy appears to conflict with impartialit)'. Though the expectations are


stated clearly, the implications for practice are professionally challenging.


We asked crown attorneys if they think that, "in general, racial minorities are treated


the same as white people" in Ontario's criminal court system.*


• The vast majority - three in four (74%) - agree, or strongly agree, that the


courts generally treat white and racial minority people the same.


• Only one in eight (13%) disagrees.


Survey questionnaires were mailed to 483 provincial crown attorneys. After extracting one incomplete response, a


sample size of 193 was left, a 40 percent response rate. Our Technical Volume contatns further details and a copy of
the questionnaire. See Appendix B.
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We also asked crown attorneys about the extent of such discrimination.


• Most - three in five (61%) - thinly "discrimination exists, but only in a few


areas and only with certain individuals."


• A minority - about one in five (18%) - think "there is no discrimination against


racial minorities in the Ontario criminal court system."


• Fewer than one in ten (7%) think "discrimination against racial minorities is


widespread, but subtle and hard to detect."


• Only 1% think "discrimination against racial minorities is widespread and easy


to observe."


Many crown attorneys responded to our invitation to offer their personal comments


on racism in the criminal justice system. As might be expected from the answers


summarized above, most said that, in general, racism is not a problem in Ontario's


courts. These crown attorneys wrote about -


• the good faith, education and professionalism of individuals who work for


justice:


"Duty and honour are two concepts I sincerely believe are not foreign to the


performance of one's function as a professional involved in our criminal justice


system, whether you are a judge, counsel, support staff or police officer. Each


of these positions are populated in the 1990s by the best-educated people ever.


Therefore I find it hard to believe that while incidents of racism may occur ...


they are anything more than rare."


"My impression of the criminal justice system is that it is not systemically


racist, based upon my understanding of the term. Neither is the justice system


rife with racists. By and large, it would appear that most of the participants in


the criminal justice system are individuals committed to the fair and impartial


application of the criminal law."


"Racism in the justice system is far less than in the general population. This is


perhaps attributable to the fact that by and large the system is populated by


intelligent and well-educated individuals. I am not aware of a single situation [in


which] a minority accused was dealt with unfairly by the system simply because


he/she was a member of that minority group."


"While I think it is a given that most people in society and therefore in the


criminal justice system have certain biases, I think that only in a fraction of


those cases are those biases actually reflected in the treatment of individuals. In


fact, I think most officers of the courts probably bend over backwards not to let


any biases they may have negatively influence their conduct, and are conscious


that it appear that justice is being done."


"While some individuals in the criminal justice system no doubt harbour racist


views to some extent, I have never seen an accused, witness or complainant
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receive less courteous treatment or a less fair hearing solely because he or she is


a member of a racial minority."


"There are very few racists in the justice system. Most judges, crowns and


defence lawyers work very hard to do a good job. The level of dedication is


extraordinarily high [among] all involved. Mistakes are made, but for the most


part all persons involved in the system are remarkably decent, caring people."


the lack of opportunity for racism to influence key decisions in the


treatment of accused persons:


"Many plea negotiations take place without the crown being aware of the


accused's race or place of origin. Such issues are irrelevant. Crowns making


these decisions will often never ... see the accused."


"When decisions are made in the bail court, there is simply no time at all to


consider anything other than the offence and the offender's antecedents. The


colour of a person's skin is never a factor."


"Prosecutorial decisions are almost exclusively based on 'paper' that reveals no


racial make-up."


the influence of factors other than race itself, particularly class or poverty,


on the treatment of accused persons:


"Criminal activity is strongly correlated to class, and visible minorities,


particularly first-generation blacks, are largely poor in relation to the rest of the


population. They are accordingly over-represented in the criminal courts. Before


concluding that there is racism in the court system, it is very important to


compare your minority group stat[istics] with a similarly situated white group in


terms of all socio-economic data, family background and criminal antecedents."


"Generally, persons of low socio-economic background have greater problems in


the system than those of higher socio-economic background. People who have


been in Canada longer, speak English better, have family, jobs [or] property are


all treated better than those who do not. However, new Canadians with family


and community supports and jobs are also well treated .... New immigrants who
commit criminal offences are not well looked-upon. White and other long-term


welfare recipients with [criminal] records are also not well treated. There is bias


in the system. It is not always racially motivated."


"While I do not have the benefit of statistical data, and my observation and


views are based upon my own experience and information obtained fi-om others,


it would appear that racial minority accused are not discriminated against on the


basis of race but because they are disadvantaged, as whites are, when it comes


to issues like bail by the fact that they perhaps more frequently lack family


support, strong community ties and stable employment. These disadvantages


would appear not to be race-based, but rather a function of the length of time


the accused has been resident in the community and his or her employability."
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'Race has rarely if ever been an issue in courtrooms .... The true difficuhies our


middle-class courts have are in dealing with or understanding poverty and non-


Canadian cultures. The colour of skin is not an issue, or this misdefmes the


issue."


Some crown attorneys who think there is no racism in the justice system expressed


strong disagreement with the Commission's mandate and work. They maintained


that people who believe there is s>stemic racism in the criminal justice process -


• do not understand the justice system:


"The idea that there is widespread racism in the administration of justice is


patently false. These ideas result from an ill-informed, politically correct


minority who, I believe, have no experience in the criminal justice system."


"Whining about supposed discrimination is a waste of time. The suggestion of


discrimination is unfounded."


• are making "excuses":


"Since time immemorial, persons accused of crime have utilized whatever


means necessary to divert attention from the charges they are facing, and in


these days of 'political correctness,' bureaucrats have allowed, nay encouraged,


the view of the forest to be artificially obscured by the trees."


"The accusation of 'racism' is often used as the last refuge of the scoundrel."


"It is far too easy in our society to cry 'racism' and not address the real reason


for which one is in trouble with the law."


• are following a misguided or illegitimate political agenda:


"You are creating racism by falsely accusing people of being racist. Racial


minorities should receive training in Canadianism. You are creating expectations


that people who come to Canada have a right to their own piece of their old


country in Canada. This creates and perpetuates racism."


"From what I have observed, I do not see that racism is as great a problem in


the justice system as [do] the media and some individuals and self-serving


interest groups."


"Those who are the most vocal in the criticism of the judicial system are the


ones most likely to ensure that what racism there is will continue and perhaps


increase. These are the persons whose living and standing in the community are


dependent on finding racism everywhere, for without this spotlight they are


nothing."


• have so intimidated judges that the more serious problem today is


discrimination against white persons:
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"In our jurisdiction there is 'reverse' discrimination ... A white person will get a


jail sentence for an offence and a racial minority will not, because the court is


afraid if the person is jailed the court will appear racist."


Other crown attorneys, however, are convinced that racism is a genuine problem in


the justice system. They talked about -


• the subtlety of racism:


"Overt examples of racism in the criminal justice system are rare. It is the subtle


examples that are rampant."


"With respect to the trial process itself, I have found that racist elements tend to


be very subtle."


"The only large group of racial minority clients we have here is [from] an


Indian Reserve. The witnesses are not abused, but they are treated with


condescension - they are on average less likely to be believed."


"There are racist comments by police officers ... [but these are] not in my
experience limited to race. Comments about women or gay people also come up


.... The defence, crowns and court personnel are too aware to voice similar


views, but give messages more subtly."


• the individuals and offlcials responsible for racism in the justice system:


"Regional directors of crown attorneys set the tone for the office. Wliere they


fail to establish that racism in whatever form (comments, behaviour, exercise of


discretion) will not be tolerated, you see an increase in an atmosphere of


intolerance."


"Judicial conduct needs to be better scrutinized. Where judges or [justices of the


peace] make inappropriate comments, etc., the matter should be dealt with. At


present, although certain individuals are notorious, nothing is done by the


system. By tolerating their behaviour it is condoned, continues and increases."


"The legal profession and the criminal justice system take their lead from the


judges, who rule the courtroom. At both the provincial and general division


levels, but particularly the provincial division, the bench is saturated with elitist,


racist and sexist individuals .... Accused persons, victims and witnesses are daily


subjected to humiliation and degradation at the hands of such judges .... Until


the courtroom becomes an impartial arena, no amount of education or


infringement of crown discretion will address the existing racist and sexist


biases within the system."


"As a woman and a member of a religious minority ... I have experienced some
very glaring examples of overt racism and sexism from judges .... But these


individuals are the minority - most people are very aware of the special needs


of minority persons and are not racist. In particular, I have found that the police
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go out of their way to treat [minority] accused persons fairly in most cases.


Most racist behaviour, unfortunately, stems from the bench."


"It is my general impression that the alleged racist bias of police officers is in


fact exaggerated. It is my general impression that the alleged racist bias of


certain defence counsel is underrated. By far the most likely of all court 'people'


to utter racist comments are a minority of vocal defence counsel. The Law
Societ>' should be sensitized to this problem."


"1 have heard defence counsel go on in an extremely racist fashion, and it


disgusts me because these people are their clients."


What defence counsel think


Defence counsel are independent professionals who act for persons charged with


criminal offences. Their main discretionary powers include negotiations with crown


attorneys about pleas, facts and sentences; development of trial strategy; and


gathering and presenting information about the accused that might influence


sentencing.


In exercising these discretions, defence counsel are guided by the law and practice,


clients" wishes, and their professional obligations to serve the client and the court


simultaneously. Their duty to the client is -


to raise fearlessly every issue, advance every argument, and ask every question,


however distasteful, which the lawyer thinks will help the client's case; and to


endeavour to obtain for the client the benefit of every remedy and defence


authorized by the law.'"


As these words suggest, defence counsel are largely free, and expected, to advocate


vigorously on behalf of their clients. But as lawyers, they are also "officers of the


court concerned with the administration of justice." In this role, the lawyer is said to


have -


... an overriding duty to the court, to the standards of [the] profession and to the


public, which may and often does conflict with [the] client's wishes or with


what the client thinks are his [or her] personal interests.'*


We asked defence counsel if they think that, "in general. Black and other Racial


minorities are treated the same as White people [in] the court system in Ontario."*


• Five in ten (50%) defence counsel agree that black and other racial minorities


are treated the same as white people;


• Four in ten (40%) defence counsel disagree.


We reached defence counsel through the Criminal L^awyers Association, a voluntary' association of defence lawyers.


At our request the Association labelled envelopes and mailed questionnaires to SCO lawyers on its membership list.


Extracting five incomplete responses left a sample size of 343, a response rate of about 43 percent. See our


Technical Volume for further details and a copy of the questionnaire.
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This question, like many others, prompted different patterns of responses from
lawyers with substantial racial minority clienteles (40 percent or more of their


clients) compared with those from lawyers with a smaller proportion of racial


minority clients.


• Five in ten (52%) lawyers with larger racial minority clienteles think that black


and other racial minority people are not treated the same as white people,


compared with three in ten (34%) defence counsel with smaller racial minority


clienteles.


• Four in ten (38%) lawyers with larger racial minority clienteles think black and
other racial minority people are treated the same as white people, compared with


six in ten (56%) defence counsel with smaller racial minority clienteles.


Like the crown attorneys who responded, many defence counsel used the survey as


an opportunity to offer written comments. Drawing on their experience of the


administration of criminal justice, some said they do not see any racism in


Ontario's courts:


"I have never witnessed any racially motivated differences in how discretion is


exercised. All have depended on the facts and passed [sic] records - not the


individual."


"In 1 7 years of practice representing members of both the majority and ...


minorities as you have defined them, I have never once seen any racially


motivated exercise of discretion by either the crown's office or court personnel."


"My experience has been that accused persons regardless of the[ir] race, ethnic


origin or background are treated fairly and equally by all in the administration


of justice."


"Complaints of racial minorities that they have received discriminatory


treatment, in my personal experience, have inevitably been the product of
dissatisfaction with being caught and suffering the penalty - just another reason


to use to cause the justice system to 'back off their case a touch or completely


"The courts today are sensitive to the needs of all accused and particularly to


the perceptions the minorities have of their treatment. I ... see little evidence to


indicate minorities are subjected to prejudice, bias or slurs of any kind. The
system ought to be proud of this general appearance of fairness and respect for


all who come before the courts."


"So far as judicial proceedings are concerned, I believe there is no evidence of
systemic racism in the Ontario criminal justice system."


"This Commission is virtually a waste of time and money, as I perceive there to


be no racism ethnically in the judicial process. The only obvious prejudice that


exists is against white Anglo-Saxon males."
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"My observation: you are investigating a non-existent problem. My prediction:


you will recommend an elaborate set of measures to deal with the [non-existent]


problem."


Other lawyers clearly had different experiences with the administration of criminal


justice. They talked about -


• subtle biases against racial minority clients:


"The system - from police through to crowns - has targeted minorities with a


broad brush. More difficulty arises for defence counsel in presenting the 'human


being' to them when the client is a member of a racial minority."


"One never discusses racism but- it is clear that issues such as credibility, guilt


beyond a reasonable doubt, and innocent till proven guilty become unclear if


your client is black or yellow. The problem is not only police- and crown-


related."


"The problem is not that judges are overtly discourteous to non-white


participants. The problem is that they are less likely to believe them. Again the


relevant factors are intangible: the empathy and identification factors are


lacking."


"Very little of the real racism is blatant. Racial minorities know they are treated


unfairly. But the unfair treatment is not consistent throughout the province."


• the exercise of discretion:


"The ubiquitous exercise of so many discretions - which permeate the system


from arrest through incarceration - permit the free play of racial stereotyping


and prejudice in so subtle a manner as to make it elusive .... Ontarians must be


persuaded of the subtle forms of racism as opposed to thinking of racism as


gross and exaggerated displays by extremists."


"There is a bias with some judges against racial minorities when it comes to


judicial interim release [bail]. They take that long look at the accused in the


dock and, in the final analysis, it comes down to an [exercise] of discretion


based on submissions and intuition. Too often, 1 feel, intuition is a cover for


institutionalized discrimination. I have even heard judges give voice to that


discrimination in a way which was supposed to be humorous."


"Assumptions are made by police, crowns and judges that certain racial


minorities are more likely to be guilty of certain categories of offences, and


discretion is exercised or restricted accordingly."
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stereotyping of persons from racial and ethnic minority communities:


"Comments often flow from crowns and police officers re various communities


and stereotypes - e.g., Jamaicans, Portuguese."


"Judges are more likely to stereotype minority accused in the questions,


comments and findings of fact than to make overt comments, although they do


that as well."


racist conduct behind closed doors:


"Pressure placed on defence counsel in back-room dealings provides cover for


racist attitudes of the judiciary. If more were done in open court, either a judge


would have less opportunity to give effect to the racism or it would become


apparent on the record."


"I am often appalled that judges, crowns, police officers and even defence


counsel assume they are speaking to someone who agrees with their racist point


of view."


"Police attitudes are the worst. Many officers with racist attitudes have learned


over the last few years to 'conceal' this unless among people they consider to


share similar views. It's very instructive to share a coffee with a few officers


and to pretend to be 'one of the boys' and then listen to the racial invectives


spewing forth. It's harder to detect now, but the mindset has changed very


little."


the responsibilities of police officers, judges and to a lesser extent crown


attorneys and defence counsel for racism in the criminal justice system:


"In many cases I have had, I am sure the police would not have charged the


person if the person was white. It seems to me that the police are more willing


to resolve disputes (assaults, theft, threatening) [without] charges being laid if


the person is white. I often think my clients should enter a guilty plea to being


black, as that is really why they are in court. To me, it is the racism of the


police in exercising their discretion which must be examined. Giving blacks


criminal records seems to be the goal of too many police officers."


"The biggest problem with racial discrimination in the criminal justice system


lies in the original laying of the charge - i.e., the police. They seem to pride


themselves on being experts about the 'way of life' of particular races and areas


of the city. They typically do not use discretion in laying charges, particularly


with Jamaicans, Afro-Americans and Portuguese."


"Any racism that exists in the courts is, in my view, mostly related to the


manner in which police investigate and arrest members of the community, the


charges they lay and the police recommendations for the detention of the


accused and/or bail conditions to be requested if accused is released. More and


more racial minority accused advise counsel they have been hassled and at times


abused for no reason, they have been searched illegally, [or] they have been
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denied their rights to retain and instruct counsel without delay; and a sizeable


number insist that the police have planted drugs on them. I realize that some


allegations of maltreatment by police could well be fabricated, but the


allegations occur in patterns with the same officers, and [are] so similar in detail


that it is difficult to discount the majority of these claims."


"In general the police treat my minority clients differently. The police single out


minority accused. The police lay charges. The police suggest conditions upon


release that are impossible for an accused to meet, or [recommend] no release.


The police fabricate circumstances on the synopsis' to aggravate a possible


release situation. The police show up at more minority bail hearings to give


'valuable' evidence. The same officers attend at pre-trials and often hinder


possible resolution. More of my visible minority clients are beaten by the


police. A large number of my visible minority young offenders and their


families are less educated and less aware of their rights. The police take


advantage of this ignorance."


"If there is significant discrimination against minorities, it is worst against


blacks. Police have a perception of the black community as a criminal sub-


culture ... Mercenary, high-volume legal aid defence counsel are even less likely


to be concerned for the rights of black clients if those rights get in the way of


expediency and a fast buck."


"Judges seem to me the worst offenders. Perhaps part of it is that, burdened


with a multi-trial list, they have no patience or courtesy to spare for those who


have difficulty making themselves understood. While many (crowns and judges)


are pretty even-handed with respect to complainants, there is less tolerance for


minority defence (as opposed to crown) witnesses and far less for minority


accused. Maybe this is just part of the general contempt for the accused and


his/her witness that I find almost commonplace in the courtroom .... (regardless


of race)."


"Most judges do not see colour, but some do. Get rid of the bigots! Better


appointments, based on merit not race, etc., is the way to go. Good judges treat


each person the same."


"Generally speaking, I do not see any racist behaviours by judges and court


staff On the other hand, I do see racist attitudes and behaviour by police on a


routine basis. Judges often become irritated with West Indian witnesses because


the judges are unable to understand the accent. It would be a good idea to


introduce programs to educate justice system personnel to West Indian culture ...


Police probably reflect racist attitudes in society .... The police seem to be the


main problem with racist behaviour and attitudes."


Several defence lawyers perceived systemic biases in the justice system and the


vulnerability of racial minority accused to these biases, but said disadvantageous


treatment is mostly or really due to reasons other than race:


The synopsis is a written summary of the case and the baclcground of the accused, prepared by the police


Immediately after arrest. It is intended to assist the crown attorney who will conduct the bail hearing.
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"I think racism plays only a small part ... The greater problem is class. Those on


welfare, [the] unemployed, [the] underemployed or [those] on government


benefits fare poorly."


"Discretion seems largely to depend on economic factors - poor accused,


whether or not they are minorities, seem to be treated alike - increased police


suspicion and surveillance, more charges, less discretion. Middle-class or high-


income minorities tend to be treated as well as middle-class whites. Discretion


and much of the other aspects correlate more closely with economic factors than


race, although some may confuse hostility towards the former for hostility to the


latter."


"The differences seem to me very much 'systemic' - that white accused are able


to show more often than racial minorities those things (wealth, employment,


drug rehabilitation, family support, community support, etc.) which impel


crowns, police and judges to extend bail or sentencing leniency. Class biases


overlap with racial biases."


"I do not think the issue is the bias of the individuals who work in the system.


The bias [is] in the system .... In other words, a white or black from the


'projects' gets a bad shake in court, not because he is white or black, but


because he is from the projects."


"There is a strong tendency for crowns and police to develop racial/ethnic


animosities. I suppose the nature of the job attracts certain authority types and


that the pressure leads to frustration. The end result is that lower S.E.S. [socio-


economic status] groups are condescended towards. Wealthy, white anglos are


better treated. Poor, uneducated immigrants are at the lowest end. I think race is


not as big a factor as income level and language skills."


"Poor people are ... disproportionately black, and poor people are often before


the criminal courts. The reasons involve cultural issues as well as some level of


systemic racism, both in our society and in the police. I see systemic racism less


in our courts than elsewhere in our society."


"Class and income play a part in determining who comes before the courts. That


should be the subject of consideration. One cannot point to a percentage of


'minority' accused and say this is racism. The issue is more complex. Social


structure must be addressed."


What judges think


Ontario's criminal trial judges are former lawyers called to a provincial bar for at


least ten years before their appointments. As judges they may be members of the


General Division or the Provincial Division of the Ontario Court of Justice. Judges


who sit in the General Division are federally appointed, while appointments to the


Provincial Division are Ontario's responsibility.


Judges may participate in pre-trial meetings with crown attorneys and defence


lawyers at which agreements are sometimes made about which issues will be


contested in court. They are responsible for ensuring that trials are fair, for
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convicting or acquitting accused persons, and sentencing people convicted of


criminal offences. In fulfilling these roles they exercise discretion.


Although these general functions are the same for all trial judges, there are


important differences in the roles of general and provincial division judges in


Ontario's criminal justice system. For example, only provincial division judges


conduct preliminary inquiries. They also conduct trials without juries, while general


division judges may conduct trials with or without juries. In addition, provincial


division judges conduct trials of youths aged 12 to 17 charged with any criminal


offence. By contrast, general division judges try only youths aged over 14 charged


with very serious offences, and only if a judge has decided that the accused should


be tried as an adult.


We asked judges if they think "in general racial minorities are treated the same as


white people in Ontario's court system."'


• The majority of provincial division judges - about three in five (64%) - and


general division judges - three in four (72%) - agree that the courts generally


treat white and racial minority people the same.


• One in five (19%) provincial division judges and one in ten (10%) general


division judges disagree.


We also asked judges if they think "systemic discrimination is a serious problem in


[Ontario's] criminal justice system."


• One in four (25%) provincial division judges, but fewer than one in ten (7%)


general division judges, agree that systemic discrimination is a serious problem


in the criminal justice system.


• About five in ten (45%) provincial division judges and three in four (76%)


general division judges disagree.


These questions, like many others in the survey, prompted different patterns of


responses from provincial division judges appointed before and after important


changes were made to the appointment procedures. The new process, intended to


eliminate any suggestion of patronage:'^ includes people who are not lawyers, judges


or politicians in selecting new judges; affirms the merit principle as the main


qualification for appointment; introduces clear, public criteria for evaluating


candidates; and considers diversity as a factor. Using as our dividing point 1989, the


year in which the changes were introduced, we found -


The survey was mailed to every general division judge on a mailing list given to the Commission by the office of


the Chief Justice - 253 names in total. Responses were received from 137, a response rate of 54 percent. Of the 265


surveys mailed to provi.icial division judges, on a mailing list given to the Cotrmission by the office of the Chief


Judge, 121 were returned - about 46 percent. Our Technical Volume contains further details and a copy of the


questionnaire. See Appendix B.
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Judges appointed under the new system are much more Hkely than their longer-


serving colleagues to think there are racial differences in how people are treated


in the courts. One in three (33%) of the more recent appointments, compared
with one in ten (10%) of the longer-serving judges, disagree that white and


racial minority people are treated the same.


Judges appointed under the new system are much more likely to think there is


systemic racism in the criminal justice system than their longer-serving


colleagues. Close to two in five (37%) recently appointed judges, but fewer than


one in five (16%) longer-serving judges, agree that "systemic discrimination is a


serious problem in the criminal justice system."


Judges' comments raise similar themes to those of crown attorneys and defence


counsel. The dominant view, especially among general division judges, is that


concerns about racism or any other form of discrimination in Ontario's courts have


no basis in fact. Judges said -


• there is no evidence of discrimination in the courts:


"Counsel, prosecutors [and] court personnel tend to treat users of the justice


system alike. 1 have seen no evidence of unequal treatment over a 33-year


career as a lawyer and a judge."


"I strongly disagree with those who allege there is systemic discrimination and


racism in the court system in Ontario. There will always be anecdotal statements


to this effect, but the hard evidence is exactly to the contrary. My extensive


experience is that judges, lawyers and court personnel treat all people coming
into conflict with the law in the same way."


"My experience is that the court is colour-blind. For the most part I can


honestly say that minority parties have been treated no differently than any


other by judges, juries, courts staff, lawyers, etc."


"In 21 years as a judge, I have seen no racial discrimination in the courts nor in


the verdict[s] of juries .... My experience, and that of judges I have talked to, is


that racial discrimination does not exist in the courts."


"I have seen absolutely no evidence of any distinction between the way in


which what you call 'racial minority' persons are treated, and the treatment


given to what you call 'whites'."


racial minority individuals tend to receive better treatment than white
individuals in Ontario's courts:


"99% of judges, counsel and court staff bend over backwards to be fair and not


to appear racist. [They] often give non-whites more courtesy and consideration


than whites."
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"The fact is that certain racial minorities are given consideration that takes into


account, in a way beneficial to the [racial minority] accused, the disadvantage


generally experienced by that group."


"The individual needs of individuals are being addressed, and frequently I see


greater efforts by court staff and crowns to accommodate the needs of those


who don't appear to understand the process than would be made for an 'average'


person. This means frequently that poorer or less-skilled or more recently


arrived persons get better treatment, and frequently the beneficiaries are


members of a 'racial minority.' If it didn't work that way in my Court, I'd make


it work that way!"


"My general experience is that ... both judges and juries give members of racial


minorities leniency as opposed to similarly placed accused from non-racial


minority segments of the population. In effect they over-compensate for the


perception that they may be prejudiced."


"Most courts now are trying to be very careful not to be biased - possibly even


leaning over the other way, which is equally unfair."


"In the area where I preside, it is relatively rare to see an Oriental or black


person in court. When they are present, the court staff and counsel appear to me


to be more accommodating to them than to white persons."


allegations of racism are excuses for criminality:


"Too many ethnic groups cry racism! And totally ignore the fact that their


particular group is in fact committing a disproportionate number of serious


crimes in a particular area."


"The perception of unfair or unequal treatment of racial minorities is due to the


disproportionate numbers who are brought into the system. The factors which


bring them before the system are economic, social and cultural. Deal with the


root causes and stop pointing the finger of blame at the people who are


seriously trying to enforce the law .... Our courts attempt to serve with


scrupulous fairness."


allegations of racism - and the work of this Commission - reflect a


misguided political agenda, rather than a genuine problem in Ontario's


justice system:


"I do not agree that minority persons are badly treated in the provincial courts.


As part of their defence 'posture,' minority persons frequently attempt to skew


the case into racial lines. The socialist government has unfortunately encouraged


this stratagem. The fault is not so much with the minority witnesses so much as


it is in [members of] the left-liberal establishment [who] to perpetuate their own


importance as 'activists' encourage the very idea of racial inequality in the


courtroom. The vast majority of players in the system bend over backwards to


be fair and just to minorities as a matter of patriotism and personal decency."
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"This entire exercise is driven by an overreaction to a small segment of the


population who would complain about the conditions in heaven. Not to say we


should be complacent or over self-congratulatory; but come on - is it [so] bad


that we should throw so much tax money away on yet another commission,


study and survey? Wake up and smell the coffee!"


"The very existence of this Commission, its mandate and terms of reference,


promotes rather than discourages racism .... Any recommendations which


require us to look at and deal with apparent difference[s] will further promote


racism."


"! anticipate that the Commission, driven by the force of political correctness,


will find that racism is rampant in the justice system .... a conclusion that will


not be based on hard evidence but, like Stephen Lewis' letter, on anecdote and


unsubstantiated complaint. Failing all else the Commission will find invisible


racism - visible only to the Commissioners."


By contrast, some judges said racism and other foims of discrimination are a reality


in the administration of justice:


"If it's not discrimination against colour, it's discrimination against the poor, the


underprivileged and the weak. We go to great lengths to try to justify our


positions, yet we all suffer from the same common denominator - prejudice -


and we're not prepared, as a society, to do anything about it."


"1 am of the view that there exists systemic racism in the Ontario court system.


While many might disagree, awareness programs for those involved in the


administration of justice would likely help eliminate the unconscious


discrimination. I'm sure many of us, from court personnel to judge, discriminate


without being aware of it. Stereotyping is a strong influence we surely suffer


without knowing. To a certain extent the more we are exposed to these


minorities, the more we can understand."


"My experience has been that we are all - whites, blacks. Oriental, etc. - racist


to some degree. We are all more comfortable, other things being equal, with


people who are like ourselves. I witnessed black and Oriental (Asian) racism


when 1 worked in an African country when I was younger. I have certainly seen


white racism in its more negative forms. Consequently any training which helps


to sensitize us to the 'other' and his or her fear and biases or perceived biases


cannot but help us to avoid misconceptions and problems in dealing with races


different from our own. Talking about these problems is a good thing even if it


is sometimes unpleasant."


"If most of the faces you see are black, there is a temptation to think there is a


problem with that community. This would explain the attitude of some judges


and crowns. The problem is the police. The police are homogeneous, closed


[and] resistant to change ... Not all police are racist but a substantial portion are.


There are lots of influences on judges and prosecutors to reduce racist attitudes
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Summary of judges' and lawyers' perceptions


These findings make two important points. First, tliere is substantial variation among
justice professionals in their perceptions of racial discrimination in Ontario's


criminal courts. Significant proportions of defence lawyers and recently appointed


judges of the provincial division think the criminal justice system does not treat


white and racial minority accused the same. However, only about one in ten crown


attorneys, general division judges and provincial division judges appointed before


1989 share this view.


Figure 2-3: Percent of judges and lawyers who think


white and racial minority accused are not treated the


same in Ontario Criminal courts
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Many of the survey comments suggest that class or income bias, though it may be


regretted, is inherent in Canadian society and may be transmitted into the court


system through the workings of other social institutions, such as the education


system and labour markets. Class or income bias is not perceived to be caused by or


the fault of justice professionals, nor is it necessarily influenced by dislike of poor


people. Since the existence of class or income bias is not thought to reflect badly on


individual judges or lawyers, it may be easier for justice professionals to


acknowledge this problem without feeling personally responsible for it.


By contrast, many of the survey comments tend to treat any suggestion of racial bias


in the court system as an attack on the personal integrity of the respondents. This


response suggests that racial bias is understood to mean deliberately unfair


decisions, made by specific individuals and motivated by negative judgments about


races. There seems to be an attitude that somehow the legal system is immune from


the consequences of racial inequality in Canadian society. Even when judges and


lawyers are confident that their own conduct in the daily administration of criminal


justice is beyond reproach, they seem to feel implicated when the integrity of the


justice process is challenged. This narrow view - that any racial bias in the courts


must reflect deliberate wrongdoing - has led to indignant denials of a general social


or cultural problem that is endemic in Canadian society.


It is important to understand adverse consequences of racism even when they do not


result from unfair motives. These more subtle forms of racism require greater effort


to identify and eliminate. Co-operation and initiative from those most directly


involved in the criminal justice system will be crucial to achieving the perception as


well as the reality of true equality in Ontario's criminal justice system.


Conclusion
The Commission's findings show the importance of restoring public confidence in


the criminal justice system's commitment to equality. We must not rest content that


many residents of Ontario's largest and most racially diverse city appear to agree


with a participant at one of the Commission's public forums who said:


"We have two systems of justice within the criminal justice system. One is for


the majority group in our society - people who have money, connections, etc. -


and the other is for the racial minorities."


Much criticism has been levelled against some members of Ontario's black


communities for articulating concerns about racism within the system. These


individuals have been dismissed as unrepresentative and described as speaking only


for themselves. The Commission's findings show that a large proportion of black


Torontonians - who comprise just over half of all black Ontarians - appear to have


little confidence that the criminal justice system delivers justice equally. Many white


and Chinese Torontonians share this view.
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The Commission's findings also show that justice system officials are divided over


whether the criminal justice system delivers equal justice to residents of Ontario.


The findings suggest that a substantial proportion of all respondents feel that


discrimination is common.


These findings should not be dismissed as attacks on the criminal justice system by


those who do not understand it. They are a call to respond to the concerns raised,


and to use available resources to improve and deliver what is now seen as only a


promise of equality.
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Chapter 3


Racism in Justice: Understanding


Systemic Racism


This chapter introduces the understanding of systemic racism on which the


Commission bases its Report. We spell out the elements of systemic racism in some


detail because our consultations and submissions revealed widespread confusion


among Ontarians about this fundamental aspect of our mandate, and also because of


the denial and defensiveness evident in some responses to Commission surveys (see


Chapter 2). Our definition of systemic racism attempts to establish a common


understanding of the nature of the issues being addressed.


In order to do justice to the complexities of systemic racism, our definition relies on


terms that may be unfamiliar to many people. We use these terms because they


allow us to describe systemic racism in a comprehensive and precise manner.


By systemic racism we mean the social production of racial inequality in decisions


about people and in the treatment they receive. Racial inequality is neither natural


nor inherent in humanity. On the contrary, it is the result of a society's arrangement


of economic, cultural and political life. It is produced by the combination of:


• social constructions of races as real, different and unequal (racialization);


• the norms, processes and service delivery of a social system (structure), and


• the actions and decisions of people who work for social systems (personnel).


The discussion begins with racialization, the driving force of racial inequality. Next


we show how the elements of operating norms, decision-making processes and ways


of delivering services may incorporate racialization in systemic practices and may


support, transmit or tolerate it. We also examine the role of the personnel within this


structure and how they affect its processes. Finally, we briefly describe some ways


of recognizing systemic racism.


39







40 SETTING THE SCENE


Racialization: the driving force of racial inequality
Racialization is the process by which societies construct races as real, different and


unequal in ways that matter to economic, political and social life.
' It involves -


selecting some human characteristics as meaningful signs of racial difference;


sorting people into races on the basis of variations in these characteristics;


• attributing personality traits, behaviours and social characteristics to people


classified as members of particular races; and


• acting as if race indicates socially significant differences among people.


Through these processes of selection, sorting, attribution and action, racialization


creates, sustains and promotes the idea of race - humanity's "most dangerous


myth."^ Races are a product of, or created by, racialization. Without racialization


they would not exist.


Race is a myth because it is impossible to sort humanity into distinct racial groups


using any scientific standard. ^ Variations among human beings do not form regular


patterns that allow objective classification of people into different races. Whatever


criteria are used to assign people to a racial category - such as skin colour, hair


form, nose shape or height - the evidence shows, conclusively, that similarities


among many people placed in different racial groups are greater than among


members of the same groups. Moreover, supposed indications of race neither cause


a person to behave in predictable ways, nor do they reveal anything about the


person's character. The very idea of race is a myth, both because racial categories


have no basis in fact and because these socially constructed categories do not


explain skills, talents, personalities or behaviours of individuals.


To recognize that race is a myth is not to deny the power of racialization. Even


though science cannot offer any coherent basis for dividing humanity into races, the


systems adopted by societies may reflect or incorporate racialized judgments.


Sometimes racialization is explicit, official and supported by law. The former


apartheid regime in South Africa, the regulation of Aboriginal peoples by Canada's


Indian Act, the laws of Nazi


Germany, the wartime internment


of Japanese Canadians, and the


denial of civil rights to black


Americans in the southern United


States are all examples in recent


history of openly racialized


systems.


This minute from a 1951 meeting of a committee
responsible for approving immigration applications
to Canada shows hew officials may make fine
distinctions based on inherited physical


characteristics;


[T]he Committee noted that while from her
photograph ... [she] has characteristics
of the negroid group, available evidence
indicates her negro origin steins solely
from her great -grandmother. The Committee
approved . . . admission.


(Departmental Advisory Committee on Irani grati on. Minutes.
36th meeting. Aug. 20. 1951. cited in Satzewich. Racism and
Foreign Labour (note 1).)


Racialization also can be active


where it is not part of the law and


even where laws attempt to
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The following quotdlions illustrate hew
Canadians in the 19th century used place of
origin to label some Europeans as undesirable:


The United States are welcome to the
Hungarians. Poles. Italians and others
of that class: they are. as a rule,


wretchedly poor, make very poor
settlers and bring with them many of


the vices and socialistic tendencies
which have caused such trouble to
their hosts already. Renewed efforts
should ... be made by our government
to induce more of the hardy German and
Norwegian races to remain here.


(cited in Berger.
147.)


The Sense of Power: (note 18) p.


... [T]he Irish papists come in swarms
on the whole to do us evil . . . .[The


Irish] increase taxation for the poor.


They render necessary a strong police.


(George Brown, editor. The Globe. 1866. cited in


Robert F. Harney, ed.. Gathering Place: Peoples and
Neighbourhoods of Toronto. 1834-1945 (Toronto:
Mult'cultjral History Society of Ontario. 1985).)


prohibit it. Racialization can still


have powerful effects where it is only


an implicit an(i unofficial feature of


the system.''


Where racialization is implicit and


unofficial, it is revealecd by what


people do and how institutions


function. Routine decisions and


actions may indicate that people


perceive races as real and take racial


labels seriously. Their conduct may
reveal assumptions that people they


place in the same racial category


share experiences, attributes and


characteristics. They may treat race as


a meaningful sign of difference, a


reason for their decisions or an


explanation of inequalities in their


world. Racialization is active in any


social system in which people act and institutions operate as if race represents real


and significant differences among some human beings.


Signs of racial difference
Racialization, like any other process that relies on classification, needs a sign of


difference to sort people into categories. Notions of "origin" do this work, setting


the boundaries between different races and defining group membership. Signs of


origin indicate who should be categorized into which racial group.


Inherited physical characteristics are the main signs of origin used to determine


racial group membership. But some aspects of physical appearance are not used.


Hair texture is relevant, but foot size is not. Skin colour matters, but not eye colour.


The shape of the nose counts, but not the size of the ears.'


Inherited physical characteristics are not the only signs of origin. Ethnicity, culture


and place of birth are also used to create racial groups. Traditionally, these signs of


origin have been used to racialize people of European origins or appearance. But


such judgments about which ethnicities, cultures and places of birth count as signs


of racial difference and which ones indicate sameness have varied over time and in


different regions. While some of these racial categories remain socially significant,


others are at present inconsequential.


Ethnicity, culture and place of birth are taking on new roles in modem racialization


processes. Pseudo-scientific and racist theories that claim inherited physical


characteristics account for character, capacity and behaviour have been completely


discredited;* accordingly, racialization by appearance is much less acceptable in
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public or in polite society than before. This shift in what people feel able to say


does not stop them racializing others, but it does affect their vocabulary. Hence, less


is said about skin colour, hair texture and shape of noses, but more is said about


ethnicity, place of birth and culture as signs of origin.


[A Canadian immigration official says] Canadians uncompromisingly reject a


race-based immigration policy, but are clearly imcomfortable with the shift from


European to Tliird World source coimtries .... A belief tliat Canada is accepting


too many immigrants from ethnic minorities appears to be hardening.'


All racialized societies use signs of origin to indicate racial difference, but they do


not always formally classify everyone into racial groups. The "Negro schools laws"


of Ontario and Nova Scotia, for example, created separate education systems for


black children. "* But the laws did not refer to the signs of origin of other children or


attempt to classify them into distinct racial groups. From the perspective of these


laws, other Canadian children were not racialized.


Such uneven uses of signs of origin are particularly common in societies where


racialization is mainly implicit and unofficial. In these societies the cultural


traditions of the dominant group set the standards from which other racial categories


are distinguished. Members of the dominant group often do not think of themselves


in racial terms; they apply racial labels only to people who are "different."' For


example, many white Canadians do not ordinarily think of themselves as members


of the white race, but they identify black, Asian, South Asian and Aboriginal


Canadians as racially different from an unstated norm. In other words, whiteness is


invisible but the signs of origin of other races are not.


Meanings of racial difference
Why are racial differences significant? Racialization attaches meanings to racial


differences stemming from the historical origins of the racialization and the purposes


for which it is used. These meanings of racial difference, like the signs of racial


difference, may change over time and vary from place to place. But the judgments


and assumptions tend to take the same form whatever the era or place, and much of


their historical content lives on in contemporary social systems.


Judgments and assumptions about racial differences generally take the form of


hierarchical or graded comparisons. In Canada these meanings are based on


perceived relationships between the skills, characters and capacities of white people


and those of people defined as racially different. Sometimes the comparison is


explicit. For example, a 1989 study found that one in six of "elite" Canadians and


almost two in six Canadians in general believe that "races are naturally unequal."
'°


Clearly, this question required respondents to compare racial groups and at least


implicitly suggested ranking them according to the perceived capacities of their


members.







Racism in Justice: Understanding Systemic Racism 43


Often, however, the comparison is unstated. But even then, the meaning of racial
difference involves judgments about the characteristics or qualities of differing
groups. Thus white people who do not think of themselves as belonging to a racial
group may judge others as different by reference to a standard that is implicitly
white.


The dominant meanings of racial differences in Canada arise from two important
systems: imperialism and immigration. In both systems these meanings have
functioned to rationalize unequal treatment of human beings.


European empires of the 16th and 17th centuries used racial difference to justify


exploitation of the people, lands and resources of other societies.
*
In this process the


elites of England, France, Spain, Portugal and the Netherlands defined members of
the societies they exploited as inferior, savage and strange, and themselves as
superior, civilized and normal. They made these meanings socially significant by
organizing societies they colonized on the basis of these meanings. The imperial
powers also used these meanings to justify enslaving African peoples and
transporting them to the Americas.


As well as justifying economic exploitation, these meanings of racial difference
were incorporated into European imperial societies through religion (predominantly
Christianity), education, culture and politics. By imposing elements of their domestic
systems on the societies they colonized, the European imperial powers spread the
meanings of racial difference.


Today, these meanings are well established in many societies, including Canada.
They may result in racial inequality in social systems and be expressed in racist


incidents. As recently as 1989 a federal government report concluded that "racism
and racial discrimination are facts of life in Canada," after finding -


... clear evidence that a significant number of Canadians have racist attitudes or,


as one poll concluded, 'are racist in their hearts." Such attitudes have resulted in
actions ranging from name-calling and threatening gestures to writing hate
propaganda directed at a specific racial group, damagmg property or physical
violence."


In 1993 the Ontaiio Court of Appeal, after an extensive review of the evidence,
concluded that "racism, and in particular, anti-black racism is a part of our
community's psyche."'^


First Nations people of Canada experienced the full force of imperial colonization.
The elites of Britain and France seized their lands, defined them as inferior and
made them adapt what were called their "uncivilized" cultural practices and


Other imperial traditions have also constnicted people as diileienl to justify exploitation, but the European imperial
tradition is the most relevant to the meanings of racial differences in Canada.
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"inefficient" economic arrangements to


European standards.'"


Britain and France also brought Afiican


slaves to Canada (but slavery was never


practiced on a large scale in this


country, for economic reasons).''' Some


white Canadians protested against


slavery, campaigned vigorously for its


abolition and assisted American slaves


who escaped from the United States.'^


However, many others believed that


African people were inferior to


European people."' This belief continued


to be expressed publicly after the United


States officially ended slavery, by


Canadians who thought black Americans


caused problems for white Americans


and who were determined that Canada


should be a white country. For example,


a 1906 editorial in Saturday Night


magazine said -


This will only be a white


man's country if we make it


so. It was once ranged by red


men, but we took it from


them, and it is ours, if we can


keep it .... Tlie Chinese ... are


an inferior race of men like


the Africans who were


brought over in thousands to


the southem states and now
constitute a serious and


permanent danger to the


neighbouring republic.
'^


Comparing Canada to the United States,


Sir George Robert Parkin, the author of


school texts and principal of Upper


Canada College in the early 20th


century, stated, more simply: "What a


mercy it is to be free from this frightfixl


black problem."'*


These comments illustrate Canadian judgments
of some racialized people as incompatible
with Canadian society:


[T]he native of India is not a


person suited to this country ...


accustomed as many of them are to
the conditions of a tropical
climate, and possessing manners and
customs so unlike our own people,
their inability to readily adapt
themselves to surroundings entirely
different could not do other than
entail an amount of privation and
suffering which renders a


discontinuance of such immigration
most desirable in the interests of
the Indians themselves.


(Mackenzie King. House of Commons. Sessional Paper
No. 360. 1908:7-8. cited in Bolaria and Li. RdCidl
Oppressjon in Canada (note 13). p. 171.)


As long as immigration from the
Orient was confined to a few odd
Chinamen a year, who were content to
do work distasteful to a white man.


no particular objections were
raised. It was when the Japanese and
Hindus started pouring in ... by the
thousands that the trouble arose
.... The Orientals cannot be
assimilated.


(J.S. Woodsworth. social reformer, leader of the Co-


operative Commonwealth Federation [predecessor of


the New Democratic Party] and author in Strangers
t/ithin Our Gates (1909: Toronto: University of


Toronto Press. 1972). pp. 142-155.)


It has been our longstanding
practice to deal favourably with
British subjects of the white race
from the British West Indies .... On
the other hand, apart from limited
domestic movement, no encouragement
is given to persons of coloured race


('Memo' from the Director. Immigration Branch, to


Deputy Minister. Department of Citizenship and


Immigration. March 10. 1958. cited in Satzewich.
Racism and Foreign Labour (note 1). p. 126.)


[Canadians] ... are telling the
Commons immigration committee ...


that if there have to be immigrants,
they should be trained immigrants
from Europe. That's not racism. Mr.


Oostrom said. Rather. Canadians are
merely seeking 'people who can
adjust to this climate.


'


("Phone-Ins. Polls Bristle With Anti -Immigrant
Feelings." The Globe and Mail. Toronto. March 6.


1987. quoting John Oostrom. a Progressive
Conservative member of the House of Commons


Immigration systems, like imperial systems, may judge racial groups as inferior or


superior, normal or strange, civilized or savage. The Saturday Night editorial quoted


above, for example, was mostly a forthright response to a proposal to increase the
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number of Chinese men immigrating. As well as describing Chinese people as "an


inferior race," the magazine said, "We can get Chinese labour (but) these people


will not possess value as citizens, and when once fastened to the country will retard


its development."


These immigration systems use race to measure compatibility and fit with the


receiving society. Thus an important meaning of racial difference in these systems is


the perceived capacity to belong.


This meaning of racial difference is important in Canada. Since the middle of the


19th century, it has shaped the recruitment of labour from other countries that


Canada has needed to grow and prosper. Some racialized people have been excluded


because of their origins and others permitted entry only if they took undesirable and


low-paid jobs,'^


Emphasis on compatibility with (white) Canadian identity for the purposes of


immigration has in turn influenced the meanings attached to racial differences


among residents of Canada. Many white-skinned people are not racialized as white


or ethnic, or as members of a different culture. Their signs of origin are invisible


because they are defined by their skin colour as "Canadian." TTiese Canadians have
the comfort of leading their everyday lives without being faced with expressed or


implicit questions about their origins or whether they belong in this country.


By contrast, constructions of other Canadians as "foreign" and judgments that they


are incompatible persist long after migration to this country. Descendants of early


black, Asian and South Asian settlers, whose only home is Canada, may find they


are considered as outsiders, treated as strangers and presumed not to understand


"Canadian ways."*


How racialization produces racial inequality
Racialization may produce racial inequality in social systems, which are organized


processes for delivering services. Institutions such as the police, courts and prisons


are systems, as are community organizations, govemments and corporations. These
systems may be divided into smaller systems and they may combine to form larger


ones. Each Ontario prison, for example, is a sub-system of the entire prison system,


which in turn is part of the criminal justice system. From a broader perspective,


every organized process in a society is a sub-system of the societal system and may
also be part of a global system.


Systems consist of people, their attitudes and beliefs (personnel); values, procedures,


policies and informal rules (operating norms); ways of making decisions; and
methods of delivering services. These elements continually affect one another over


See Chapter 7 for examples in the criminal courts.
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time and together comprise a perceived whole. The totality of a system's norms and


processes and the actions of its personnel comprises its systemic practices.


Racialization in any element of a system or sub-system has the capacity to instill


racialization into systemic practices, that is, to support or transmit racialization


within the system. Unless constant vigilance is maintained, elements of a system


may also spread unnoticed racialization into its practices. Furthermore, racialization


in any system or sub-system may be transmitted to any others that are related.


How people instill racialization into systems
People instill racialization into social systems when they act as if races are real,


different and unequal. They may act in this way because they are personally hostile


towards members of racialized groups and the system does not stop them from


expressing this hostility. Manifestations of such hostilit>' are commonly described as


overt racism.


People who are not personally hostile to racialized people may also act as if races


are real, different and unequal. They may do so because such conduct brings


rewards, makes life easier, helps them fit in with their colleagues, or is expedient.


They also may be simply unaware that they are acting in this manner. If their


conduct explicitly relies on racial categories, it may also be called overt racism. If


not, it may be known as covert, subtle or implicit racism. WTiile these categories


may be confusing, identifying the underlying basis for racist conduct is necessary to


be able to select appropriate remedies.


Findings presented in the Commission's Interim Report^" illustrate different


underlying reasons for the same racist conduct. We found that many correctional


officers routinely use racist language in dealing with black or other racialized


prisoners and colleagues. For some officers, this abusive language clearly manifests


intense hostility toward black or other racialized people.


Other correctional workers who use racist language in dealing with black or other


racialized prisoners do not appear to be driven by personal hostility. Some of them


told the Commission about their own conduct and that of their colleagues, and were


troubled by it. Yet they continued to act in this way. Why?


It appears that some correctional officers use racially abusive language because


"everyone else does it," or to prove themselves. For others, racially abusing


prisoners is a means of demonstrating contempt for criminals. Finally, officers may
use racial abuse to intimidate and control; in effect, to demonstrate their power over


prisoners.


Some people deny that these uses of racially abusive language are racist. They say


that the abusive language is not motivated by hatred or animosity toward black or


other racialized people; or that correctional officers sometimes also insult white


prisoners, using general terms of abuse or by referring to personal characteristics of
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these prisoners. Lack of racist motive and an apparent "equality of insults" are thus


taken to prove the absence of racism.


But these arguments prove nothing of the sort. First, as the Supreme Court of


Canada has stated, impact - not motive or intent - is the proper test of unequal


treatment. Speaking specifically of discrimination prohibited by the Ontario Human
Rights Code, Mr. Justice William Mclntyre explained why the test for unequal


treatment should not be intent or motive:


... [To] hold that intent is a required element of discrimination under tlie Code
would seem to me to place a virtually insuperable barrier in the way of a


complainant seeking a remedy. It would be exU-emely difficult in most


circumstances to prove motive, and motive would be easy to cloak in the


formation of rules which, though imposing equal standards, could create ...


injustice and discrimination ...^'


Second, insulting white prisoners to show toughness, because they are criminals or


to demonstrate power may indicate that some correctional officers are equally


unprofessional to all under their control. But it does not mean that racially abusive


language used for these purposes is the same as the insults directed at non-racialized


prisoners. Racially abusive language adds another dimension, arising from the


history and contemporary reality of racialization. When white people in positions of


power insult black or other racialized individuals in racially abusive terms, their


words reflect society's judgments about the superiority of white people and


inferiority of others. Racist language has this effect whether or not it is intended,


because these judgments are built into the meaning of the words. Consequently,


racial abuse both insults the targeted prisoner and expresses a history of general


contempt for the prisoner's racial group.


Correctional officers who use racially abusive language obviously transmit


racialization into prison systems, resulting in overtly racist incidents. As we have


shown, however, these incidents may have a variety of causes. Personal hostility


towards black or other racialized people may be one factor, lack of professionalism


another, and desire for control a third. Each results in racialization in a system,


recognizable by explicitly racist incidents.


However, identifying the different factors at work is critical to finding appropriate


remedies. If, for example, correctional officers use racially abusive language because


they lack professionalism or specific skills for managing prisoners, then teaching


them about other cultures or that racist language is wrong is unlikely to change their


behaviour. They may already know it is wrong. More promising remedies would be


careful monitoring of officers' conduct, rewards for those who speak out against


racial abuse, and skills development among officers who engage in it. By contrast,


officers who use abusive language because "everyone else does it" may well benefit


fi-om anti-racism training that demonstrates the harm such behaviour causes.
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Officers who feel strong animosity toward black or other racialized people may or


may not be capable of changing their behaviour. Officers capable of changing would


likely benefit from remedial training, but the content and structure of an anti-racism


program effective for them is likely quite different from one intended for the


thoughtlessly unprofessional.


In some cases people may transmit racialization into a system because they are


uninformed or thoughtless, or have consciously learned or subconsciously absorbed


stereotypes of racial difference. A black justice of the peace reported a shocking


example of such a stereotypical judgment by his mentor, a white justice of the


peace:


We worked together pretty well and he was a fine teacher. One day, we were


having lunch and he told me I was the first Black person he had ever worked


with .... [H]e learned a lot fi-om me, he said, because before he got to know me,


he always thought that all Blacks were no good and now he knows better and is


more careful. "I don't assume tliey are all criminals now," [he told me].^^


Mr. Justice Henry Brooke of Britain calls the injustices that may result from lack of


awareness, thoughtlessness and stereotypical assumptions the "three great risks of


ignorance":


The risk of creating offence and hurt through ignorance of important things


which are very personal to people. The risk of doing injustice, of getting things


badly wrong, through ignorance of important things about people's cultures, or


about body language, or about the danger of other communications breakdowns.


And the risk of doing injustice through ignorance of the potency of sub-


conscious discrimination.^'


An incident during a 1993 trial of a well-known member of Toronto's black


communities illustrates these risks of ignorance. Among many black people


attending the trial, some wore head coverings according to their cultural and


spiritual traditions. Immediately af^er entering the courtroom, the trial judge directed


a black man and a black woman sitting in the audience to remove their head


coverings or leave the courtroom. He refused to hear submissions from them or


from counsel in relation to the religious nature of the head coverings. Neither the


crown attorney nor defence counsel had suggested that the head coverings would


interfere with the faimess of the trial. Nor did anyone suggest that these spectators


had been or would be disruptive. The two spectators left the courtroom, deeply


insulted by the judge's behaviour.*


A few days later, without hearing any evidence on the cultural or religious


significance of the head coverings, and without allowing the excluded spectators to


make submissions, the judge released written reasons for his order. ^^ He said:


The two spectators visited Jie Commission immediately after leaving the courtroom and told us of the anger and


distress the judge's actions had caused them.
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Body cloUiing must not, in the view of the judge, be likely to attract attention
away from proceedings. Nor should head coverings ....


In the British. European, Chinese, Japanese and many oUier Asian cultures and
probably other group traditions, uncovering one's head is a particular mark of
respect It is not necessarily religious.


Flamboyance is often a hallmark of those who insist on their right to avoid Uiis
tradition. Tliat is, by definition, intrusive.


Some head coverings, by their shape, colour and design, are obvious and easily
recognizable as signalling to Uie eye an adherent of a well-established and
recognizable race, culture, national or religious community; one of those
communities which are clearly within tlie purview of the Charter


There are, as well, many self-proclaimed and unrecognized forms of religion or
cuhs claiming to be religious which have occurred ... throughout history. They
come and go. Often, to attract attention and new adherents, bizarre, intrusive or
simply impolite attire is worn. These religions may exist ... but the Charter does
not guarantee some right to enter and remain in a courtroom where the result is
disruptive. A public trial does not include offensive or intrusive costumes.


These reasons suggest that the judge neither understood nor respected the cultural
and reUgious traditions of the two spectators. This ignorance of something important
and personal to the black spectators caused offence, hurt and embarrassment. It also
resulted m unequal treatment because these spectators were excluded from the
courtroom unless they removed their head coverings, while the judge indicated that
other people wearing head coverings would be allowed to remain in court.


The judge might well have made the same order and said similar things about white
spectators. But for a white judge to characterize the clothing of white spectators as
"offensive or intrusive costumes" and as "bizarre, intrusive or simply impolite attire"
does not have the same effect as so characterizing clothing reflectnig cultural
traditions of black spectators. When white authority figures make such remarks
about an expression of black persons' traditions, it suggests the system they
represent lacks respect for those traditions or is ignorant of them. Because ignorance
and disrespect are common features of historical and contemporary racialization,
such remarks are understood as judgments about the strangeness and inferiority of
the black persons' "self-proclaimed and unrecognized" culture.


In addition to illustrating the risks of ignorance, this example shows how people
may transmit racialization into systems in very specific ways. This judge clearly did
not consider all racialized people as different from, and unworthy of the same
respect as, white people. Indeed, he notes that "Chinese, Japanese and many other
Asian cultures" have the same tradition as what he calls "British" and "European"
cultures. Thus, on this issue, Asian people are not constructed as racially different.
(Though the judge does not mention those black cultures that treat uncovering one's
head as a "mark of respect," he would presumably also view them as normal and
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reasonable.) All cultures in which the wearing of head coverings is a mark of


respect are constructed as different, but only some are judged unacceptable or


bizarre. By treating the black spectators' head coverings as examples of strangeness,


the judge introduced a highly specific form of racialization into the system he


represents.


How decision-making inserts racialization into systems
Decision-making inserts racialization into systems when the standards or criteria for


making decisions reflect or permit bias against racialized people. Standards and


criteria are part of a system's operating norms and may be formal and explicit in


laws, policies and procedures. Or they may be informal, arising from accepted ways


of doing things. Informal standards are particularly significant to decision-makers


when the formal norms grant them considerable discretion.


Racialized bias in decision-making results in racial inequality in treatment and


outcomes. These inequalities may in turn promote racialization in the system where


bias occurs and in related systems. This occurs when people see the disparities as


proof that races are real, different and unequal - rather than as a product of the


system's decision-making.


Inherent bias in standards


Standards may be inherently biased against racialized people. This direct bias exists


where standards treat something explicitly linked to a person's origin as relevant to


the decision. It may be inherent in formal operating norms, for example, when
immigration systems demand higher skills of black or other racialized people who
apply for entry than of non-racialized people. ^^ Bias may also be inherent in


informal criteria. For example, the law gives judges broad discretion over what


happens in court. In the incident described above, the judge applied an informal


standard that the head coverings of some cultural traditions, but not those of others,


are permitted in courtrooms.


Standards may also be inherently biased if they use apparentiy neutral criteria that


penalize racialized people. The discrimination that results from such standards is


generally called indirect. A good example is the height and weight standards once


used in selecting poUce officers. Until the 1980s these standards prevented many
people of Asian origin - and most women of any origin - from working as police


officers. Racial origin or sex was not specified in the employment qualifications, but


the standard excluded large numbers of people who were otherwise qualified.


Another example, presented in more detail in Chapter 5, is the use of employment


status as a factor in bail decisions. Black accused in the Commission's study were


more likely than white accused to be unemployed,* and more likely to be imprisoned


This is not surprising. There is considerable evidence of anti-black discrimination in labour systems, and census data


for 1991 show generally tnat black people are more likely to be unemployed than people of British or French


origins.
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before trial. The data indicate that some of the racial disparity in pre-trial


imprisonment is due to judges and justices of the peace using employment status


when making bail decisions.


Transmitted bias in decision-making
Social systems use sequential or complex processes to make decisions. By this we
mean that accomplishing the system's purposes requires several decisions made at


different stages by different system personnel. Choices or decisions made at one


stage of the process affect other decisions made in the system. Consequently,


racialization in one part of the system is highly likely, unless precautions are taken,


to be transmitted into others.


This type of bias is a serious risk in the criminal justice system, which is complex


and involves sequential decisions. Each stage of the process depends on choices


made in other parts of the system. Judges, for example, can impose penalties only


on people who come before them for sentencing. People who appear before judges


are neither a comprehensive sample of Canadians who commit crimes, nor a random


sample of offenders. Who appears before a judge for sentencing depends on earlier


decisions of members of the public, police officers, lawyers, justices of the peace,


and sometimes other judges.


Racialization in these earlier decisions may affect the racial composition of those


who appear before judges for sentencing. Racialization may also influence how
justice officials present information to judges about offenders and offences. For


example, for many offences crown attorneys can choose whether to prosecute


summarily or by indictment. This decision, known as "crown election," has


important consequences throughout the criminal justice process, and may influence


the sentence imposed. Charges prosecuted by indictment are treated as more serious


than those on which the crown proceeds summarily, a difference reflected in much


higher maximum sentences.


Crown attorneys consider many factors when deciding how to proceed. Though race


is not obviously relevant, one of the Commission's major studies found a difference


in crown elections for black and white males charged with the same offences that


we could not explain by any legally relevant factor (see Chapter 6). One important


consequence of this difference is that judges are more likely to have a harsher range


of sentences available upon conviction, and to impose stiffer terms, when sentencing


black males than white males. Thus even judges who apply fair and reasonable


standards - and who do not believe races are real, different and unequal - may find


that their judgments reflect bias transmitted from racialized decisions made by


crown attorneys.


Transmitted biases pose challenging problems for those whose role is affected by


decisions made elsewhere in the system. However, these decision-makers can often


minimize if not entirely neutralize transmitted bias. Active, visible and continuous


commitment by judges to restraint in sentencing, for example, could reduce the risk
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that a racialized offender is sentenced to prison while a white person convicted of


the same offence and with a similar criminal record is not (see Chapter 8).


More generally, judges could block transmission of bias into their sentencing


decisions by vigilance. They could learn to watch for subtle instances of


racialization in submissions of lawyers and evidence of witnesses. Justice Brooke


has described how a young EngUsh judge changed his sentencing practices: "He told


me that he is now so well aware of the risks ... that before he passes sentence on a


black defendant he always carries out the mental check of asking himself whether he


would have passed the same sentence on a white defendant."^*


How service delivery may support racialization


Whether a social system supports racialization or does not accept that racialized


people are equal to white people may be revealed in the organization or delivery of


its services. Any apparent acceptance of racialization may significantly diminish


public confidence that the system treats people equally. Nearly always, systems used


by substantial numbers of black or other racialized people but staffed almost


exclusively by white people give the appearance of supporting racialization.


In the criminal courts of Metro Toronto and other major urban centres, most lawyers


and judges are white, but large proportions of accused persons and other court users


are from Aboriginal, black or other racialized communities. In Northern Ontario,


mainly white lawyers and judges administer criminal justice to Aboriginal people.


This contrast between users and officials presents a stark image, which is perceived


as white justice imposed on Aboriginal, black and other racialized people.


The criminal justice system may be able to show that it does not explicitly exclude


Aboriginal, black or other racialized people from employment, and that it maintains


no obvious barriers to hiring them. But this would not be enough to reassure users


that the criminal justice system repudiates racialization. A system that is unable to


persuade its users that it rejects racialization, risks being perceived as endorsing it.


A senior police officer, speaking at a public forum in Ottawa, gave the Commission


a subtle example of how service delivery can contribute to perceptions that a system


supports racialization:


"In the recent prosecution of a police officer accused of shooting a black


person, the judge ordered the doors of the coiulroom locked during the jury


address by both counsel. The result was that 14 black persons - interested


enough in the proceedings to come to court in mid-week - were left outside,


shut out of the trial but also shut out of a system which decides its own
convenience is paramount to the legitimate rights of the community members.


Obviously, the concentration of the jury is important, but so too are the


legitimate needs of tlie community ... Even if the action is supportable, the lack


of explanation and complete absence of concern for the impact is deplorable."
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This incident involved a routine decision during jury trials. Judges normally order


the doors locked during their own addresses to juries in order to avoid interruptions


that might diminish the concentration of jury members. They generally extend the


order to cover lawyers' final statements to the jury, if a crown attorney or defence


counsel requests it.* As far as the criminal justice system is concerned, the judge's
decision did not suggest a conscious intention to exclude black people. Nor did it


suggest disrespect for or hostility toward them.


Nonetheless, the consequences of the decision, particularly the failure to


communicate the reasons for barring entry, were damaging. The order sent a vivid


message to this white observer, a knowledgeable criminal justice professional, that


black people were "shut out" from justice. The black members of the public,


unfamiliar with court processes, likely would have experienced the exclusion even
more keenly.


This trial, of a white police officer who had shot an unarmed black man during a


raid on a house used by reggae musicians, was a significant event to black


Ontarians. Many of them viewed the shooting itself as an exclusion from justice and
saw the court process as a test of whether the justice system demonstrates equal


concern for all Canadians. To them, the exclusion of black spectators from the


lawyers' addresses to the jury - without warning, explanation or apology - would
powerfully represent a lack of respect for black people and suggest that the system
supports their racialization.


This example also shows that the racist impact of an act does not necessarily depend
on comparing the treatment of black people and white people. In this case it would
not have mattered if white people were also barred from the court, because the


relative advantages of white and black spectators were not at issue. Rather, the


concem was the relationship between the justice system, represented by the judge,


and black Ontarians, represented by those locked out of the court.


How could the risk that locking the doors would have a racist impact have been


reduced? First, the judge could have told spectators throughout the trial that


although they were generally free to enter and leave the courtroom during the


proceedings, the doors might be locked during addresses to the jury. A brief


explanation of the reason would have done much to allay suspicion. Second,


information about limitations on public access to courtrooms could have been posted


throughout the courthouse to help spectators anticipate events. Finally, a court


official could have been stationed at the locked door to explain to the public why
entry was prohibited. Though people shut out of the court might still have felt


frustrated, they would have been less likely to experience their exclusion as


suggesting disrespect for them.


The trial transcript shows that the defence lawyer requested the judge's order, after he> was distracted by jurors'


looking at spectators entering the court during his address.
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This example shows how an apparently innocuous and routine decision could leave


people with a strong sense of exclusion. It demonstrates the importance of criminal


justice system officials being conscious of the experiences of racialized people and


anticipating their needs and perceptions in carrying out the everyday business of the


courts. It was encouraging that this example was brought to our attention by a white


police officer who seemed to have an understanding of both the practical and


symbolic consequences of this incident for members of racialized communities.


Operating norms and racialization


Systems manage personnel, decision-making and service delivery through law,


internal procedures and policies, and through what Richard Ericson calls "recipe


rules." These informal rules are the often unspoken understandings about how the


day-to-day work of the institution is conducted. "^^ Together, the various rules,


procedures and policies comprise a complex and dynamic culture that


simultaneously influences and is influenced by individuals who work in the system.


Operating norms that set out inherently biased standards for decision-making


directly transmit racialization into a system. They may also encourage further


racialization in the system by promoting stereotypes and assumptions that races are


real, different and unequal. For example a 1992 "race relations" audit of the Metro


Toronto Police concluded -


The Force has done a reasonable job of ensuring that those who are recruited do


not display an overt bias which would make them unsuitable to be a police


officer. What is apparent is that a change occurs after joining the Force. There


was significant evidence that many police officers ... develop strong feelings and


beliefs as to attributes of individuals, based on factors such as appearance and


racial backgrounds .... [TJhese ... attitudes can and do produce a bias in


behaviour which results in unequal treatment of individuals of different cultural


or racial backgrounds....


[Wjhat is evident here is not so much a symptom of personal belief as evidence


of a developed culture and value system within the organization.^*


Operating norms may tolerate racialization in systemic practices. There are three


main forms of toleration: passive toleration, disregard, and collusive toleration.


Passive toleration


Passive toleration of racialization reflects lack of awareness that it infests the


system. This exists when people responsible for the work of an institution fail to see


evidence of racism in its practices. Passive toleration may persist because practices


are not monitored, so no one officially recognizes that inherent or transmitted biases


are affecting decisions.


The Commission found, for example, that black men charged with some offences


are less likely to be granted bail than white men charged with the same offences,


even after their criminal records and other relevant factors are taken into account
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(see Chapter 5). This finding indicates systemic toleration of racial discrimination in


the bail process. The toleration is passive because decision-makers and system


managers may not know the extent to which practices result in discrimination


because decisions to grant bail are not monitored.


Disregard


More active toleration of racialization - disregard - exists when an institution knows


about racism in its practices, but its operating norms do not produce an effective


response. Sometimes disregard results from a system's operating norms not treating


racial equality as a priority. People may know of racist incidents but ignore them


because they think such events happen only on a small scale, or are isolated


incidents. Several lawyers who responded to the Commission's surveys, for example,


said systemic racism is not a problem in the criminal justice system because racist


judges and lawyers are a small minority (see Chapter 2).


Disregard may also occur if decision-makers lack a clear idea about how to


eliminate systemic racism, and the operating norms do not encourage development


of the necessary expertise. Again, the result is that evidence of racism is known but


ignored. A crown attomey who responded to the Commission's survey described the


systemic problem this type of toleration poses: "At present, although certain


individuals [judges] are notorious, nothing is done by the system. By tolerating their


behaviour it is condoned, continues and increases." Even if the problem is created


by "a small minority," the failure to deal effectively with them constitutes a


systemic problem for the criminal justice system.


Collusive toleration


The third form of institutional toleration of racism, collusion, occurs when operating


norms encourage practices based on racialized standards. This form of systemic


racism is active in the sense that the institution promotes the rules or norms. It is


also explicit in the sense that the norms or rules are clearly acknowledged as


acceptable.


In Canada today, hov/ever, the offending norm is rarely motivated by racial hostility.


A rule may have been adopted for an apparently legitimate reason, but one of its


consequences is discrimination against racialized people. The essence of collusive


toleration is not the intention behind the rule, but the practice it promotes.


Until recently the dominant practice in Ontario courts, for example, had been to


prefer a Christian oath for witnesses to bind themselves to tell the truth.* This


practice linked one dimension of how courts treat people to religion, one


characteristic of origin. Although everyone must promise to tell the truth in court,


the oath procedure biased their choice about how they do so.


Recent changes to the Canada Evidence Act |S.C. 1994, c. 44, s. 88| have removed the formal preference for a


religious oath. See Chapter 7 for fuller discussion of this issue.
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Beyond the issue of choice, the traditional preference for a reUgious oath,


particularly a Christian oath, was an important symbol. Making the holy book of


Christianity, but not those of other faiths, available in courts suggested that the


justice system viewed the spiritual tradition of Christian Canadians as normal and


more acceptable than those of all other Canadians. In effect, the justice system


operated as if professing a religion was the norm, and as if Christianity was the only


faith worthy of respect. Differential treatment in this example was explicit and


promoted by the justice system. It thus reflected collusive toleration of racialization


in its systemic practices.


Systemic racism: summary of the process definition
Systemic racism is a complex social process. It reveals itself in specific incidents,


acts and consequences, but it is the. underlying process that makes these events


"systemic." This process in turn consists of other social processes. One of them is


racialization, the other is the system.


To summarize, the starting point of this analysis of systemic racism is the process of


racialization. Racialization in Canada consists of classification of people by


reference to signs of origin and judgments about the character, skills, talents and


capacity to belong in Canada that signs of origin represent.


Social systems - ways of organizing activities and accomplishing tasks - involve


processes that do not inherently contain or perpetuate racialization. However, they


may do so by incorporating it into their operating norms and decision-making and


by tolerating it in service delivery.


Both the introduction and perpetuation of racialization in these social systems occur


through their personnel. However, it is often impossible to identify any one or more


persons responsible for introducing racialization because the classifications and


judgments are built into the system's operating norms. This process of adopting and


perpetuating racialization within these social systems constitutes systemic racism.


System personnel, the means by which a social system applies and transmits


racialization, are also the only people who can eliminate it and protect the system


against its retum. While the staff and officials of a system cannot be expected to


succeed on their own, they have to be committed to making racialization intolerable


if they want to bring about real, effective and permanent change.


Recognizing and eliminating systemic racism
Systemic racism is revealed by incidents, acts and consequences, and is recognized


by its impact on racialized people. Elimination of systemic racism is a three-stage


process that begins with detecting its impact. Next, systemic practices must be


investigated to find out how racialization is being inserted, transmitted and


supported. Then appropriate reforms may be developed and implemented.
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Tlie Commission found the greatest confusion in this process at the stage of
estabhshing impact. There are tvvo main approaches to recognizing racism by its


impact. One emphasizes the experiences of raciahzed people. The other compares
the outcomes of decisions affecting racialized and non-racialized people.'^


In the experience-based approach, perceptions of exclusion and injustice that


racialized people may have as a result of how they are treated are cmcial to


recognizing racist impact.^" These perceptions may be recounted by them or an


observer. A good example of observed experience is the incident noted above in


which a senior police officer described the impact of an order to lock the courtroom
doors during a portion of the trial of a white police officer charged with shooting a


black man.


Experiences of members of racialized groups provide important insights into racism
and say much about the impact of systemic practices. As such, they are a valuable


tool in recognizing racism. Like other methods, however, experience has limits.


People experience the same events or practices differently. Thus a decision to


believe the experiences of one person or group immediately poses the question of
why the experiences of other people or other groups are less valid. Experience, even
if presented with sincerity, coherence and balance, may fail to convince those who
simply believe in another version of the truth. Even within a particular group,


experiences may vary widely. For example, the comments of judges and lawyers
reported in Chapter 2 illustrate radically different experiences about the extent to


which systemic racism is a problem in the Ontario criminal justice system.


A second limitation of relying on experience to recognize racism is that gaining


access to experience is difficult. Contrary to what some people think, racialized


people are often reluctant to relate their experiences of racism. Few enjoy publicly


recounting incidents in which they felt humiliated, and the impact of racism is for


many among the more degrading, if only too common, experiences of their lives. As
one Ontarian told the Commission at a public forum in Kingston,


"The problem with [experience] is that you put the person who is being
victimized in a position of being re-victimized by having to tell their story. On
the one hand there is great virtue in telling stories, but there has to be sensitivity


in how those stories are gathered and ... respect [for] the voice and the position


from which people are telling tliose stories."


As this oral submission also notes, sceptical responses to experiences of racism tend
to make people more reluctant to talk about its impact.


"People tell their stories at great risk, at great emotional pain, at great cost.


There has to be sensitivity to that. Part of [sensitivity] is believing the stories


that are told. If people are put in the position of theu- stories being called into


question or being evaluated as to whether or not that is in fact a racist incident,


you are not going to get [openness]."
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As an alternative to experience, impact tests for racism may compare the results of


systemic practices on racialized and non-racialized people. Such comparisons look


for suspect patterns in standards used to make decisions, or in the way that


standards are applied. Both may lead to differential outcomes or impact.


Comparative approaches often use statistical (quantitative) methods to identify


patterns. These methods can be used to process large quantities of information, and


the studies can be easily replicated. Thus, statistical comparisons are often seen as


more objective and reliable than other ways of establishing systemic racism.


On the other hand, as researcher Marian FitzCrerald points out, "we must look


sceptically at the privileged status currently given to quantitative methods." These


methods also have their limits. FitzGerald warns that over-reliance on quantitative


measurement may lead people to think too narrowly about racism. As she states,


[0]nce we try to reduce [racism] to a set of discrete, measurable components we
have already lost its essence. What is racial ... is not only multifaceted, it arises


and manifests itself differently in different places at different times for different


groups .... It is not a "thing" of itself but is produced variously by a wide range


of interactions between combinations of factors .... [W]hat produces a racial


result for one group in one situation at one time may comprise none of the


elements which produce a racial result for another group in a different situation


at another time or in a different place.^'


A narrow approach risks missing or misunderstanding relationships between


racialization and other factors that may influence systemic practices, including other


social divisions. For example, some lawyers and judges who acknowledge


differential outcomes by race told the Commission that class or poverty is the real


explanation for these differences in the criminal justice system's treatment of white


and racial minority people (see Chapter 2).


These comments show the difficulties that arise from viewing racism in isolation


from other social factors.* Many black and other racialized accused are more likely


than white accused to be unemployed or to have low incomes. ^^ Consequently, a


standard that treats employment status or income as a necessary factor in criminal


justice decisions is likely to result in disparate outcomes for white and racialized


people.


Such a standard has a racist impact even though it is not motivated by racial


hostility. The systemic racism involved may be indirect, and it may be transmitted


from racialization in labour systems. Nevertheless, the bias would be a real problem


that the criminal justice system must address if it is to combat systemic racism in its


own practices.


They also raise the question of why class or poverty in general affects the treatment of accused and convicted


people.
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A narrow approach may also miss the influence of combinations of factors on
decision-makers. For example, a judge may treat employed white and black men
who own property the same. However, factors such as unemployment, youth and
residence locations may result in a different outcome. Thus a young unemployed
black man who lives in a public housing location considered undesirable may be
treated more harshly than a white man in equivalent circumstances. In other words,
outcomes may not always be influenced by race alone, but by race in combination
with other factors.


Conclusion
Racism has a long history in Canada. It was fundamental to relationships between
Canada's First Nations and the European colonizers. It has shaped immigration to


this country and settlement within it. Racism has led to denials of basic civil and
political rights to Canadian citizens, excluded adults from jobs and children from
schools, limited opportunities to acquire property, and barred people from hotels,


bars, theatres and other recreational facilities. In these ways, racism has restricted


the opportunities and futures of some Canadians and benefited others.


"


Though many Canadians throughout history have accepted racism, others have
vigorously resisted it. They have lobbied, campaigned and protested against the


fundamental denial of humanity that racism represents. These efforts have had
significant results. While the law once promoted or permitted unequal treatment
because of race, today it generally prohibits such discrimination. Equality is now
guaranteed by our Constitution.


Despite these important achievements, racism is still entrenched in Canadian society.


The Aboriginal Justice Inquiry in Manitoba,''* the Donald Marshall Inquiry in Nova
Scotia,'^ The Cawsey Report in Alberta,^* the Interim Report of this Commission"
and many other studies make the same point: racism in Canadian society continues
to shape the lives of Aboriginal, black and other racialized people.


The current challenge is for Canadians to grapple with racism's systemic dimensions.
The analysis in this chapter of the process of systemic racism provides the


framework for our analysis of Ontario's criminal justice system in the chapters


which follow.
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Chapter 4


Prison Admissions


fSJociety has spent millions of dollars over the years to create and


maintain the proven failure ofprisons. Incarceration has failed in its


two essential purposes - correcting the offender and providing


permanent protection to society.


- MacGuigan Report'


After presenting perceptions and understandings of racism in the criminal justice


system, we now turn to evidence of racial inequality in practices. The Commission's


Terms of Reference ask us to examine how far the exercise of discretion at


important decision-making points adversely affects racial minorities. In fulfilling this


mandate we concentrated on imprisonment before trial and after conviction.


We decided to emphasize imprisonment because isolating people from society and


confining them is the harshest action that the Canadian state can take. Fundamental


to the state's authority to take this action is the ideal that everyone is equally


protected against unfair or unjust imprisonment. But practices do not always live up


to ideals, particularly in highly discretionary systems - such as the criminal justice


system - where general criteria govern the choices made.


This chapter documents our main findings about admissions to Ontario prisons. It


shows that black men and women and male youths are massively over-represented


among prison admissions, an over-representation that has increased dramatically in


recent years and that is much worse among pre-trial admissions than sentenced


prisoners. After presenting these findings, we summarize possible explanations for


them, and outline the key stages of the criminal justice system where discretionary


choices could result in racial inequality in imprisonment. Later in the Report, we
examine these choices in more detail and document the extent to which criminal


justice practices do produce racial inequality in imprisonment before trial (Chapter


5) and after conviction (Chapter 8).
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Introduction
Persons who are imprisoned before being tried are held in provincial jails and


detention centres. Ontario is also responsible for housing almost all young offenders


sentenced to imprisonment* and adults sentenced to prison terms under two years.


(Adults sentenced to imprisonment for two years or longer serve their time in


federal prisons.)


Most people admitted to Ontario prisons are charged with or convicted of non-


violent offences. Crimes against property dominate the provincial imprisonment


statistics for both pre-trial and sentenced admissions. Drug charges and offences


against the administration of justice, such as failure to appear in court and


obstructing justice, also produce significant numbers of prisoners.


The low proportion of violent offences among sentenced admissions is particularly


well documented. In 1990/91,^ for example, more than 80 percent of sentenced


prisoners were convicted of non-violent offences. In fact, almost 25 percent of all


sentenced prisoners were imprisoned for nothing more than non-payment of fines.


As might be expected from these statistics, few sentenced offenders receive the


maximum provincial prison sentence of two years less a day. Over the last ten years,


for example, the average sentence length has been consistently about 80 days.


This pattern of imprisoning non-violent offenders suggests that imprisonment is


over-used. Imprisonment is extremely costly and inefficient at rehabilitating people.


In fact, considerable evidence suggests that imprisonment makes people more, not


less, likely to commit future offences. The futility of Canada's sentencing practices


has been subject to frequent criticism. According to -


• Mr. Justice Vancise, J.A.:


[Historically] ... imprisonment was based on either religious objectives [or] the


provision of work and training, and, more recently, deterrence and rehabilitation.


It is ... clear ... that imprisonment has failed to achieve any of these objectives


in any meaningful way ..}


• the Prevost Commission:


At the very heart of our convictions about punishment is our absolute


confidence that drastic penalties remain the most efficient way to bring the


guilty to respect the law. However the vast majority of inmates are recidivists.


Thus our prisons generate their own clientele.'


• the MacGuigan Report:


t


Young offenders aged 14 or older may be ordered tried as adults for some very serious crimes. If convicted, they


may serve some or all of their time in a federal penitentiary or adult provincial prison. All other custodial sentences


served by young offenders are served in provincial institutions, in which they are kept separate from adults.


Provincial statistics are drawn from annual reports covering Ontario's fiscal year, which runs from April 1 to March


31.
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Most of those in prison are not dangerous. However, cruel lock-ups, isolation,


[and] the injustices and harassment deliberately inllicted on prisoners unable to


light back, make non-violent inmates violent, and those already dangerous more
dangerous/


the Law Reforni Commission of Canada:


The need for restraint can be viewed as an echo of the belief that incarceration


is a breeding ground for crime. If imprisonment is realized to be, at best, a


partial failure, it is only logical to recommend that it be used with extreme
moderation.^


• the LeDain Commission:


Perhaps the chief objection of imprisonment is that it tends to achieve the


opposite of the result which it purports to seek. Instead of curing offenders of
criminal inclinations it tends to reinforce them."


• the federal Ministry of the SoMcitor General:


[Gjrowing evidence exists that, as educational centres, our prisons have been
most effective in educating less experienced, less hardened offenders to be more
difficult and professional criminals.'


Judges Lilies and Stuart:


Canada incarcerates at a rate that is third highest in the westernized world ...


[A]s the incidence of both crime and incarceration is not going down, it is


obvious that incarceration does not have the general deterrent effect that we
imagine .... The majority of admissions to jail are non-violent offenders who do
not need to be incarcerated to protect the public .... A large proportion of
persons are incarcerated because there are no appropriate places or programs for


them.*


Mr. Justice Wood, J.A.:


[W]e send too many people to jail in this country. Every royal commission on
sentencing in the last 159 years, and there have been many, has come to the


same conclusion.'


These quotations acknowledge that our criminal justice system's costly emphasis on
imprisonment has failed to reduce crime. Our findings of racial inequality in prison
admissions provide another reason for Justice system officials to promote restraint in


the use of incarceration and to support alternatives.


Findings about racial inequality in prison


admissions


A note of caution
The Commission urges caution in interpreting data that the Ministry of the Solicitor


General and Correctional Services made available to us. For several reasons the


numbers presented are, at best, estimates of the racial make-up of Ontario's prison
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populations.' Although they are the most complete data available, and they do give a


general idea of racial inequalities in prison admissions^ at various stages of the


criminal justice process, it is essential to understand their limitations.


The first problem is that since the Ministry did not collect these data for systematic


analysis, standard research conventions were not used in their collection. For


example, a uniform practice was not used in the identification of prisoners by race.


We were told that a correctional officer in each prison's Admissions and Discharge


Unit usually makes such identification. However, we were also told that sometimes


incoming prisoners are asked to self-report their racial origins.*


Thus we do not know which data measure correctional officers' perceptions of race,


and which data use the prisoners' self-identification. This distinction is important


because self-identification and another person's observation of race tend to produce


different results. In particular, classification by an observer carries a serious risk of


error. Therefore, some groups may constitute a larger proportion of prison


populations than the data suggest, while others may be smaller.


Another limitation arises from the working conditions of admissions and discharge


officers. Often, especially in large urban detention centres, officers work quickly and


under pressure. Since information about race apparently has little operational value


to prison authorities, careful identification of prisoners' race is unlikely to be a high


priority for admitting officers.^ A relatively high proportion of prisoners are


probably either not racially classified or are given designations that would be


different if the officers had more time. We have no means of assessing the extent of


this potential limitation.


A recent change in the ministry classification system makes investigations of trends


over time difficult. Three of the groups are the same - white. Aboriginal and


Oriental. However, the initial "black or brown" category was divided into "black"


More detailed informalion about the methodology and findings of this study are available in our Technical Volume.


See Appendix B.


These data are based on admissions, not persons. An individual imprisoned more than once in a year is counted as a


separate admission on each entry into the prison system.


Ministry policy, we understand, assumes that correctional officers ask prisoners to self-identify race according to


prescribed categories. Our description of practice is based on what we learned from correctional officers in the


prisons.


The Ministry has been collecting this information for many years and storing it on computer. Until approached by


the Commission, however. Ministry staff told us they had not attempted to aggregate, process or publish it.







Racism in Justice: Prison Admissions 69


and "East Indian" under the new systein, and a new category of "Arabs" was


added."


This change in classification makes investigation of trends over time difficult. In


order to investigate admission trends before and after June 1991 (specifically, from


1986/87 to 1992/93), we used the five earlier categories and collapsed the post-June


1991 categories of "black" and "East Indian" into one. However, because we know
that the vast majority of these admissions were described as black in 1991/92 and


1992/93, we report the changes over time as increases in admissions of black


people.


Finally, the Commission emphasizes that these data do not measure participation in


crime. Nor do they even approximately measure punishment, since they do not


include non-prison sentences such as probation or fines.^ They measure only prison


admissions before trial and after conviction. As such they raise, but do not answer,


the question of how prisoners came to be admitted to the institutions.


In spite of the limitations, the data present a picture of prison admissions that cannot


be ignored. Even if all of these obstacles are taken into account, the results are


overwhelming. While the precise numbers may be open to challenge, their general


thrust is irrefutable.


Summary of findings
Ontario prison data show that over the six-year period from 1986/87 to 1992/93 -


• The number of prisoners described as black admitted to Ontario prisons


increased 204%, while the number of white prisoners admitted increased 23%.


• Black admissions to prisons serving the Metro Toronto area for drug


trafficking/importing^ charges increased by several thousand percent. White


admissions to the same prisons for drug trafficking/importing also increased, in


some prisons by large percentages, but nowhere near as much as the growth in


black admissions.


Data from 1992/93 show that among total admissions -


t


The category "Other/Unknown" continues under the new system, but because of the other changes it may be used


differently. For example, under the old system many people of "Arab" heritage were probably classified as


"Other/Unknown"; under the new system, they are placed in a separate category.


The Ministry does not collect post-sentence data about the race of people who are fined or given community-based


penalties.


"Trafficking/importing" is the category the Ministry used in collecting these data, and includes the offence of


possession for the purposes of trafficking. To the best of our knowledge, it is not possible to separate the different


charges in the data for this category of admissions
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• Both men and women described as black or Aboriginal are over-represented


relative to their proportions in the provincial population, while those described


as Asian, East Indian or Arab are under-represented.


• Although many more black and Aboriginal men are in jail than black and


Aboriginal women, women described as black or Aboriginal are more over-


represented among prison admissions than are men described as black or


Aboriginal.


Data from 1992/93 on remand* and sentenced admissions show that -


• People described as black, Asian, South Asian and Arab are admitted to prison


at much higher rates before trial than after conviction, while people described as


white or Aboriginal are admitted to prison before trial at about the same rates as


after conviction. (As noted above, people described as Asian, South Asian and


Arab are not over-represented among total admissions.)


Data from 1992/93 on the offences leading to admission to prison show that -


• Persons described as black are most over-represented among prisoners charged


with drug offences, obstructing justice and weapons possession.


• Persons described as black are most under-represented among prisoners charged


with impaired driving offences.


Prison admissions over time:


The growth of racial inequality
Statistics Canada's profile of ethnic groups reports 158,140 black residents in


Ontario in 1986.'" By 1991, the black population consisted of 215,775 residents," an


increase of 36.4% while the population of the province as a whole grew by 10.8%.


Thus between 1986 and 1991, the Ontario black population grew from 2.4% to 3.1%


of the province's total population.^


The growth in black admissions to Ontario prisons over a similar period was much
higher. There were 4,205 black admissions in 1986/87, and three times that number


(12,765) in 1992/93. The more recent statistic shows that black people account for


"A remand is an adjournment of a case when the court fixes the time and place of the next hearing." (I. Bing,


Criminal Procedure and Sentencing in the Magistrate's Court (3rd ed.) (London: Sweet and Maxwell, 1994), p. 37.)


If the accused has not yet had a bail hearing or has been ordered detained in custody pending trial, he or she is


described as a "prisoner on remand."


The sub-categories used to estimate the black population include only persons identified as "Black," "Ghanaian


Black," "African Black n.i.e" and "Black - multiple origins" on the census form. At the Commission's request.


Statistics Canada generated a detailed profile of Ontario's black population in 1991, using the more comprehensive


"employment equity" categories. This method produced an estimate of 310,965 for the 1991 black population of


Ontario. We used the lower estimate to calculate the change, however, because it used the same criteria as the


narrower 1986 classification.
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15% of prison admissions while they constitute only about 3% of the province's


population.


This six-year-period also saw a significant rise in white admissions to Ontario


prisons, from 49,555 in 1986/87 to 60,929 in 1992/93. But this 23% increase is


smaller than the overall rise in total admissions (40%) and pales in comparison with


the 204% growth in black admissions.* Thus, despite the increase in white


admissions, the percentage of white people among prison admissions dropped from


84% in 1986/87 to 73% in 1992/93.


Table 4-1: Adult admissions to Ontario prisons, 1986/87 and 1992/93
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• Metropolitan Toronto East Detention Centre: In 1986/87, over 70% of


admissions were white and about 13% were black. In 1992/93, white admissions


amount to about 61% and black admissions 28% (Figure 4-lc).


• Mimico Correctional Centre: In 1986/87, almost 80% of admissions were white


and less than 10% were black. In 1992/93, white admissions amount to about


61% and black admissions 31% (Figure 4-ld).


• Maplehurst Correctional Centre: In 1986/87, 90% of admissions were white and


less than 10% were black. In 1992/93, white admissions amount to about 57%
and black admissions almost 40% (Figure 4-le).


• Hamilton-Wentworth Detention Centre: In 1986/87, about 82% of male


admissions were white and about 3% were black. In 1992/93, white admissions


still amount to about 82%, but black admissions have risen to about 9% (Figure 4-


If).


Figure 4-1 a: Black and white male admissions to Metropolitan Toronto West Detention Centre,


1986/87 to 1992/93
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Figure 4-1 b: Black and white male admissions to Toronto Jail,


1986/87 to 1992/93
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Figure 4-1 c: Black and white male admissions to Metropolitan Toronto East Detention Centre,
1986/8710 1992/93
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Figure 4-1 d: Black and white male admissions to Mimicx) Correctional Centre,


1986/87 to 1992/93
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Figure 4-1 e: Black and white male admissions to Maplehurst Correctional Centre,


1986/87 to 1992/93
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Figure 4-1 f: Black and white male admissions to Hamllton-Wentworth Detention Centre
1986/87 to 199^/93
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Trends in admissions of black and white women
Admissions of white women to the two major provincial prisons where women are
held rose over the six-year period. In 1992/93, Metropolitan Toronto West Detention
Centre (women) admitted 52% more white women than in 1986/87. At Vanier Centre
for Women, the increase in white female admissions was 59%.' Increases in black
female admissions, however, are much larger. In 1992/93, Metro West admitted
148% more black women than in 1986/87; at Vanier, the increase was 630% (Figure
4-2).


The two prisons differ in the proportions of black and white women admitted.


These percenuge changes are greater than for white male admissions at any of the selected prisons for men, which
suggests that the rate of imprisonment of white women is growing faster. Another possibility with regard to
sentenced prisoners is that more white men may have been sentenced to prison terms in federal institutions in


1992/93. In that case, what looks like a relatively small increase in admissions of white men to provincial
institutions could have been supplemented by larger increases in admissions of white men to federal prisons. Further
research is necessary on this and other possibilities.
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Figure 4-2: Increase in female admissions to selected Ontario prisons,


1986/87 to 1992/93, by racial group
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Metropolitan Toronto West Detention Centre (women): The proportions of


white women among admissions to this prison show only minor fluctuations over


the six-year period. In 1986/87, 60% of admissions were white; in 1992/93, 62%.


By contrast, the percentage of black women among admissions shows a steady


increase, from 18% of the total in 1986/87 to almost 30% in 1992/93 (Figure 4-


3a). These findings suggest that in this prison black women are not replacing


white women but women from another racialized group.


Vanier Centre for Women: The proportions of white women among admissions


to this prison appear to decline over the six-year period. In 1986/87, more than


70% of admissions were white; in 1992/93, less than 60%. There is, however, a


significant spike in 1991/92: white admissions jumped from 62% to 75% of the


total, before declining the next year to a low of 58%. The percentage of black


women among total admissions rose in each year since 1986/87, except 1991/92.


Over the six-year-period, black women have gone from 9% of total admissions to


over 30% (Figure 4-3b). These data suggest that black women are replacing white


women at Vanier.


8
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Figure 4-3b: Black and white female admissions to Vanier Centre for Women,


1986/87 to 199?/93


100


90


80


70


60


50


40


30


20


10


gwhite


-l-Black


1987/88 1989/90 1991/92


1986/87 1988/89 1990/91 199^/93


Year


S<xn«: Uktiatry of m« Solkiitor Qtrmal and Cornalonal Sarvtcm







78 SETTING THE SCENE


Figure 4-4: Increase in admissions for drug trafficking/importing


to selected Ontario prisons, 1986/87 to 1992/93
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These changes are reflected in the proportions of black and white prisoners admitted


on drug trafficking/importing charges in each prison. The data show that in all five


prisons most 1986/87 trafficking/importing admissions were white, but by 1992/93 the


majority are black.


• Toronto Jail: 31% of drug trafficking/importing admissions in 1986/87 were


black and 68% white. In 1992/93, 62% of admissions in this category are black


and 30% white (Figure 4-5a).


• Metropolitan Toronto West Detention Centre (men): 11% of drug


trafficking/importing admissions in 1986/87 were black and 86% white. In


1992/93, 56% of admissions in this category are black and 42% white (Figure 4-


5b).


Figure 4-5a: Black arxl white admissions to Toronto Jail for drug trafficking/importing,


1986/8710 199^93
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Metropolitan Toronto East Detention Centre: 13% of drug trafficking/importing


admissions in 1986/87 were black and 86% white. In 1992/93, 56% of admissions


in this category are black and 39% white (Figure 4-5c).
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Figure 4-5b: Black and white admissions to Metropoiitan Toronto West Detention Centre


for dnjg traffiddng^mporting, 1 986/87 to 1 99?/93
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• Maplehurst Correctional Centre: 7% of drug trafficking/importing admissions in


1986/87 were black and 93% white. In 1992/93, 68% of these admissions are


black and 30% white (Figure 4-5d).


• Vanier Centre for Women: 14% of drug trafficking/importing admissions in


1986/87 were black and 86% white. In 1992/93, 53% of admissions are black and


47% white (Figure 4-5e).


^
£


Figure 4-5d: Black and white admissions to Maplehurst Correctional Centre


for drug trafficking/importing, 1986/87 to 199^93
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Comment on the growth of racial inequality in admissions
These prison admission trends are shocking. Over only six years, the admission of


black persons to prison increased dramatically, especially for drug-related offences.


What explains these remarkable trends?


Two general factors are evident: expansion of prisons and changes in criminal justice


practices. During the 1980s, the province embarked on a large prison expansion


program. By 1992, Ontario's prison capacity was 30% higher than in 1985.


Meanwhile, Quebec and British Columbia maintained their prison capacities at 1985


levels. In 1992, Ontario's officially recorded crime rate was about the same as


Quebec's, but the Imprisonment rate was one-third higher.'^ Between 1985 and 1992,


British Columbia experienced a much higher population growth than Ontario and


higher crime rates, but in 1992 Ontario's imprisonment rate was one-third higher.


Expansion of Ontario's prisons is clearly associated with overall increases in prison


admissions. Why, though, have admissions of black women and men grown so much
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Figure 4-5e: Black and white admissions to Vanier Centre for Women
for drug trafficking/importing, 198^87 to 199^93
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faster than admissions of white women and men? At least part of the answer is that


the so-called "war on drugs" has different impacts on white and black people.


From the mid-1980s, Canada has followed the United States in emphasizing law


enforcement as a primary strategy to control drug use.' As in the U.S., one strategy


has been to attempt to reduce the supply of drugs by convicting and imprisoning large


numbers of suppliers and users. Intensive police operations attack street-level trading


and the couriers who bring drugs across Canada's borders to distributors. Such


policing is supported by vigorous prosecution, and efforts to imprison convicted


offenders no matter how small the amount of drugs involved.^


This emphasis on convictions and imprisonment also serves other important purposes.


Convictions and prison sentences can be counted and publicized to reassure the public


In 1987, the federal government established "Canada's Drug Strategy," which planned to spend some $210 million


in new ftinds on the entire field of substance abuse over five years (See Health and Welfare Canada, Canada 's Drug


Strategy: Phase II (Ottawa; Supply and Services Canada, 1992)). Seventy percent of this money was allocated to


measures to reduce the demand for drugs, such as education, treatment and rehabilitation. Recent research indicates,


however, that the traditional prohibition approach continued to dominate Canadian drug policy over that period:


Patricia G. Erickson, "Recent Trends in Canadian Drug Policy: The Decline and Resurgence of Prohibitionism" 121


Daedalus - Journal of the American Arts and Sciences (1992), p. 239; Benedikt Fischer, "'Maps' and 'Moves'"


(1994) 5 International Journal of Drug Policy 70.


For example, the Ontario Court of Appeal has generally supported significant prison terms for trafficking, in the


absence of extenuating circumstances. See the review of Canadian case law in Clayton C. Ruby, Sentencing , fourth


edition (Toronto: Butterworths, 1994), pp. 683-713.
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responding to concerns about drug use and drug dealing. But because of the


organization of drug distribution, this response tends to focus on relatively minor


offenders and offences.


Drug distribution is organized in a classic pyramid fashion. A few individuals at the


top invest heavily to protect themselves against exposure. At the bottom are street


dealers and couriers, who are easy to recruit and replace. Though law enforcement


against those at the top of the pyramid may greatly reduce the supply of certain drugs,


this is costly, time-consuming, difficult and seldom successful. Enforcement against


street dealers and couriers is much easier and brings quick success in the form of


convictions and imprisonment. But since individual street dealers and couriers


typically handle relatively small quantities of drugs and are easily replaced,


enforcement directed at them may have little or no effect on the supply of drugs. '^


(Even enforcement against persons at the top of the pyramid may be remarkably


unsuccessful in achieving any permanent reduction in the availability of certain drugs.)


How does this "war on drugs" produce racial inequalities in imprisonment? Neither


patterns of drug use nor control over drug supply explain our findings. No evidence


shows that black people are more likely to use drugs than others or that they are over-


represented among those who profit most from drug use. Events of the last few years


do show, however, that intensive policing of low-income areas in which black people


live produces arrests of a large and disproportionate number of black male street


dealers. Similarly, intensive policing of airline travellers produces arrests of a smaller,


but still disproportionate, number of black female couriers. Once the police have done


this work, the practices and decisions of crown prosecutors, justices of the peace and


judges operate as a conveyor belt to prison.
'"'


The futility of using heavy law enforcement against minor suppliers and couriers to


control drug use is well documented.'^ Experts in drug policy are clear: law


enforcement directed at small-scale traders and couriers has an insignificant impact on


drug use. It is a waste of resources. Many police officers, lawyers and some judges


(including some we consulted) acknowledge this.' They know that effective drug


policies emphasize treatment and prevention of abuse. Such strategies focus resources


on existing and potential drug users, not petty suppliers. Without a local demand for


drugs, street trading would disappear and small-scale couriers would not be recruited.


It is clear from our findings that in Ontario, as in many parts of the United States,'*


one effect of the "war on drugs," intended or not, has been the increase in


imprisonment of black people. This is an intolerable consequence of a policy that


experts recently described as "mistaken, harmful and at times absurd."" We return to


the racial inequalities produced by the "war on drugs" in Chapters 5 and 8, where we


A recent study by the Addiction Research Foundation documents considerable concern among some judges and


lawyers about the futility of such law enforcement Patricia G. Erickson and J. Cohen, Alcohol and Other Drugs in


the Criminal Justice System: Perceptions of Justice System Personnel (preliminary report) (Toronto: Addiction


Research Foundation, forthcoming).
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also show how the exercise of discretion produces disproportionate imprisonment of


black people.


The particular strategies selected in the so-called "war on drugs" account for much of


the growth of racial inequality in prison admissions between 1986/87 and 1992/93.


However, not all of this inequality is due to drug charges. To find out more about the


patterns of racial inequality among admissions, the Commission analyzed data for


1992/93, tlie first year of our mandate, in more detail.


Prison admissions in 1992/93:


The details of racial inequality


Youth admissions


The Commission's Terms of Reference mandate "particular attention to the impact of


systemic racism on racial minority youth." Unfortunately, lack of data defeated our


attempts to focus on youth admissions to prison. We encountered two problems.


First, the Ministry of Community and Social Services, the government agency


responsible for incarceration of young people aged 12 to 15, does not keep


information about their race. Consequently, we have no means of monitoring the


population of young people in instiuitions run by that Ministry.


Second, although information about prison admissions of youths aged 16 and 17 is


available, we were unable to obtain accurate demographic estimates for this age


group. The age categories used by Statistics Canada in census estimates are not the


same as the age group used for youths under the jurisdiction of the Ministry of the


Solicitor General and Correctional Services. Consequently, we cannot calculate rates


of admission by race or charges, but only suggest the general relationships between


the youth population and prison admissions. These general findings show significant


racial differentials in prison admissions of youths aged 16 and 17.


Youth admissions by sex and race


In 1992/93 a total of 4,705 youths aged 16 and 17 were admitted to prisons run by


what was then the Ministry of Correctional Services. Of these admissions, 4,369


(93%) are male. Prisoners described as white dominate both male and female


admissions, amountmg to 72% of male, 71 % of female and 72% of total youth


admissions in this age group.


At 13%, prisoners described as black are the second largest group of admissions. The


representation of black young women among young female admissions is strikingly


low at 1.5%, in stark contrast to the findings about adult admissions reported below.


Of 16- and 17-year-old admissions, 7% are described as Aboriginal. Young


Aboriginal women make up 22% of female youth admissions, while only 6% of male


youth admissions are young Aboriginal men.
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Youths classified as Asian, East Indian and Arab together represent 4% of female,
5% of male and 5% of total youth admissions.


Table 4-2: Admissions of youths aged 16 and 17 to Ontario prisons, by sex and
race, 1992/93


White


Black


Aboriginal


Asian


East Indian


Arab


Female Male


70.8%


1.5%


22.0%


2.4%


0.3%


0.9%


Other/unknown


Total percent*


Total number of admissions


2.1%


71.9%


13.3%


6.3%


3.0%


1.3%


0.8%


3.3%


100.0%


336


99.9%


4,369


Source: Ontario Ministry of the Solicitor General and Correctional Services.
* Percentage estimates may not add up to 100% due to rounding.


Total


71.8%


12.5%


7.5%


3.0%


1.3%


0.8%


3.2%


100.1%a
4,705


Youth admissions by reason for admission and race
Youths aged 16 and 17 are more likely than adults to be held in prison before trial.


Of the 4,705 admissions in 1992/93, 70% are on remand, 19% are sentenced, and
11% are held for other reasons (Figure 4-6).


Table 4-3 shows that youths described as white are a higher proportion of sentenced
(76%) than remanded (70%) admissions, while for youths described as black the
reverse is true. Black youths represent 13% of remanded and 10% of sentenced
admissions in 1992/93. There is little difference between proportions of admissions of
youths described as Aboriginal on remand and after sentencing.
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Figure 4-6: Admissions of youths aged 16 and 17 and adults to Ontario prisons,


by reason for admission, 1992/93
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Table 4-3: Admissions of youths aged 16 and 17 to Ontario prisons,by race and
reason for admission, 1992/93
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Adult admission totals: an overview


Adult admissions by sex and race


Of the 83,401 adult admissions to Ontario's prisons in 1992/93, 76,403 (92%) are


male. Among both male and female admissions, prisoners described as white are by


far the dominant racial group. They make up ahnost three-quarters of male admissions


and just over two-thirds of female admissions. Of the total admissions for both sexes,


73% are white.


Broken down by sex as well as race, the data show that adult prisoners described as


black are a higher proportion of female admissions (17%) than of male admissions


(13%). A similar pattern is true of prisoners described as Aboriginal: 9% of female


admissions compared with 6% of male admissions. Three other racial groups included


in the 1992/93 data - Arab, East Indian and Asian - make up small proportions of


male, female and total adult admissions.


Table 4-4: Adult admissions to Ontario prisons, by sex and race, 1992/93
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As shown in Table 4-5, white prisoners make up 80% of adult admissions after


sentencing. Though still the largest group, white admissions are only 69% of


admissions on remand. Their representation among admissions for other reasons, at


62%, is also noticeably lower than among the sentenced population.


By contrast, persons described as black make up a higher proportion of remanded


(16%) than sentenced (9%) admissions and about one-quarter of the "other" category.


Persons described as Aboriginal amount to 6% of both remanded and sentenced


admissions, but only 3% of those admitted for other reasons.


Table 4-5: Adult admissions to Ontario prisons, by race and reason for


admission, 1992/93
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Scottish, Italian, Portuguese and so on. Statistics Canada can estimate "visible
minority" populations from the census data, but has no specific estimate of Ontario's
"white" population. To obtain the number of persons in this group, we therefore
subtracted estimates for identified visible minority populations from the province's
total population.


Admission rates by race


Figure 4-7 shows adult prison admission rates for the six racial designations used by
the Ministry of the Solicitor General and Correctional Services. Behind the total


admission rate of 827 per 100,000 Ontarians is considerable variation among the
groups. In particular, while adults described as black are admined at five times the
rate of adults described as white, and adults described as Aboriginal at almost three
times, those described as Asian are admitted at half the rate of white adults.


Figure 4-7: Total adult prison admission rate to Ontario prisons.
1992/93, by racial group
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Admission rates by race and sex
Prison admission rates of women show greater racial inequality than admission rates
of men. Whereas black men are admitted to prison at a rate just over five times that
of white men in 1992/93, die admission rate for black women is almost seven times
that of white women. Similarly, the admission rate for Aboriginal women was almost
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five times that of white women, while Aboriginal men are admitted at less than three


times the rate of white men.'


Admission rates before and after trial


Analysis of these rates by type of admission and racial group reveals two striking


patterns: the rate of pre-trial admission is significantly higher than the rate after


sentence for all racialized groups except Aboriginal people. White people, though,


are, imprisoned before trial at about the same rate as after sentence. Particularly


noteworthy is the dramatic difference between the pre-trial and sentenced admission


rates of adult prisoners described as Asian (Figure 4-8).


Table 4-6: 1992/93 Adult prison admission rates, by sex and race
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Figure 4-8: Remand and sentenced adult admission rates to Ontario prisons,


1 992/93, by racial/ethnic group
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Figure 4-9: Black and white adult admission rates to Ontario correctional


institutions, 1 992/93, by selected criminal offences
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Racial differentials in admissions are larger at the pre-trial stage (remand) than after


conviction. With regard to -


• drug trafficking/importing charges, black remand rates are 27 times higher than


white remand rates in 1992/93. The admission rate ratio for convicted persons,


though still very high, drops to 13:1.


• drug possession charges, black remand rates are 15 times higher than white


remand rates. The admission rate ratio for convicted persons, though still high,


drops to 7:1.


• obstructing justice charges, black remand rates are 13 times higher than white


remand rates. The admission rate ratio for convicted persons, though still high,


drops to 7:1.


• weapons charges, black remand rates are 9 times higher than white remand rates.


The admission rate ratio for convicted persons is about the same at 8: 1.


Other variables


Differences other than race likely account for some of the inequality in prison


admissions. Age, unemployment and poverty, for example, are all known to be


associated with the offences that are policed, prosecuted and punished most vigorously


in Ontario and similar jurisdictions.* And black and Aboriginal Ontarians are younger,


poorer and more likely to be unemployed than those of British ethnicity.


In the 1991 census, for example, 57% of black males and 65% of Aboriginal males


are under 30 years of age, compared with 46% of males of British ethnicity and 45%
of all Ontario males. Unemployment rates show dramatic differences by ethnicity,


especially among young males. In 1991, for example, 26% of black males compared


with 15% of British and 17% of all males in Metro Toronto aged 15 to 24 are


unemployed (Figure 4-10). A similar pattern exists for women in the same age group,


as Figure 4-11 shows. In 1991, 20% of black and 16% of Aboriginal, compared with


1 1 % of British and 13% of all young women in Metro, cannot find work.


Black men and women in Metro, as well as Aboriginal men and women, are also


considerably poorer than men and women of British ethnicity, and their incomes are


lower than the average for Metro residents.


Examination of census estimates also suggests that the category "Asian" used in


Ministry of Correctional Services admissions statistics may mask important variations.


In Toronto, for example, the 1991 census shows 28% of Vietnamese men aged 15 to


24 as unemployed, compared with 14% of men in the same age group who identify


themselves as Japanese. Yet prisoners from both communities would be classified in


prison admissions data as Asian. Consequently, low numbers of admissions from


Asian communities that are relatively wealtiiy and established could obscure disturbing


See the discussion of differential enforcement below.
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Figure 4-10: Unemployment rate by racial/ethnic group
males aged 1 5 to 24 years in Metro Toronto, 1 991
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Figure 4-1 2: Mean personal


males aged 1 5 years and
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patterns in tlie admission of prisoners from poorer, less established Asian


communities.'


Since we are unable to assess accurately the "ethnicity" of prisoners, we cannot be


sure that these conditions apply in Ontario. Nonetheless, we note this possibility


because the Commission has found serious and growing concerns within tlie


Vietnamese community that large numbers of Vietnamese male youtlis and adults are


being admitted to Ontario's prisons.


Comment on the findings


These findings clearly demonstrate that black people are vastly over-represented where


the criminal justice system has its harshest impact - imprisonment. While the precise


numbers may be open to debate, the Commission believes tlie patterns of inequality


they reveal are reliable.


These findings about 1992/93 admissions pose the general question of why black


people, like Aboriginal people, are so over-represented among admissions to Ontario's


prisons. They also raise two very specific questions. Why are pre-trial admission rates


for black and other racialized people so much higher than sentenced admission rates,


when corresponding rates for white and Aboriginal people are the same? And why are


black and Aboriginal women even more over-represented than black or Aboriginal


men among prison admissions?


Taken alone, these findings do not explain racial inequalities in prison admissions, nor


do they suggest solutions. Without a clear understanding of the problems, there can be


little confidence that solutions will be effective.


Understanding over-representation
Why are black people over-represented among prison admissions? What explains the


dramatic increase in the imprisonment of black women and men since 1986/87? Why
is there such a large difference in imprisonment rates of black and white people for


some offences and much smaller differences, or even under-representation of black


people, for other offences?


A superficial answer might be that the data "prove" that black people are inherently


criminal. This explanation does not fit the facts. Equally superficial - and equally


unconvincing - is the conclusion that all white police officers, lawyers and judges are


blatantly racist and deliberately criminalize black people.


A similar point has been made in Britain. There, "Asian" indicates groups that might identify themselves as "South


Asian/East Indian" In Canada. In Britain this group is dominated by people of Indian ethnicity whose wealth and


employment status are similar to those of white people. British people of Pakistani and Bengali ethnicity are


considerably poorer, younger and less likely to have secure jobs. Analyses of British prison data have concluded that


"Asians" are not over-represented among prisoners. More detailed recent studies, however, suggest that British


people of Bengali and Pakistani heritage are over-represented among "Asian" prisoners, and may be over-


represented in the prison population as a whole (Marian FitzGerald, "'Racism': Establishing the Phenomenon" in


Racism and Criminology Dee Cook and Barbara Hudson, eds , (London: Sage, 1993). )
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Consider the superficial view that race determines criminal behaviour, and that racial


inequality in prison admissions merely reflects black people's inherent criminality.


How could race cause people to commit criminal offences? Is the answer in biology -


could a gene related to dark skin, curly hair and broad noses cause people to commit


crimes? Would this gene lead black people to specialize in drug trafficking? Does a


gene cause white people to drive after drinking alcohol? Does pale skin and straight


hair, or a gene related to these characteristics, prevent people from obstructing


justice?


Consider also the dramatic increase in prison admissions of black people. How could


a biological link between race and crime explain this? Surely the genetic make-up of


black Ontarians did not suddenly change during the late 1980s and early 1990s.


Most important, if biology causes criminality, why are only a small percentage of


black Ontarians in conflict with the law? Even if each prison admission represented


one individual (which is not the case),' 96 percent of black people were not admitted


to prison in 1992/93. If a "race gene" caused black people to commit crimes, then


most of Ontario's black residents, and few or no white Ontarians, would be in jail.


Such questions are absurd, as is the belief that biology explains criminal behaviour.


There is no such thing as a criminality gene, nor, more fundamentally, is there any


scientific evidence of a race gene. As Stephen Jay Gould states:


Intense studies ... have detected not a single "race gene" - that is a gene present


in all members of one group and none of another. Frequencies vary, often


considerably, among groups, but all human races are much of a muchness ....


[T]he great preponderance of human variation occurs within groups, not in the


differences between them ....


Human groups do vary strikingly in a few highly visible characteristics (skin


colour, hair form) - and these external differences may fool us into thinking that


overall divergence must be great. But we know now that our usual metaphor of


superficiality - skin deep - is literally accurate.


"


Clearly then, the dark skins and curly hair of black people do not cause criminal


behaviour. Nor does some other genetic difference lead black people to commit


crimes. Since biology is not destiny, the explanation of racial inequalities in prison


admissions must lie elsewhere.


Some people who rightly reject biological explanations of criminal activity find


cultural ones persuasive. Recognizing that racial appearance cannot determine


behaviour, they may think, nonetheless, that culture does. Are cultural propensities to


criminality, violence or lack of respect for law and authority the reasons for racial


differentials in admissions to Ontario's prisons?


See Footnote t on page 68.
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If all or some black cultures are inherently criminal, but white cultures are not, why
are tlie vast majority of prison admissions people from white cultures? Why are most


black people (like most white people) not in conflict with *he law? If black culture


causes criminality, what explains the relatively low proportions of black admissions in


1986/87 and tlie massive increase since tlien?


Finally, how do cultural explanations of criminality account for what John Pitts calls


"one of the few things we know with any certainty about the relationship between


race and crime" - the evidence, documented in many countries, that crime rates


amiong immigrants are lower than among persons born in Lhe country?'" Crime rates


among descendants of immigrants, however, tend to be the same as or higher than


crime rates of the dominant culture.^' If culture explains crime, why are members of


the immigrant generation, who presumably have the allegedly criminal tendencies of


an "alien" culmre in its strongest form, less likely to commit offences than their


children and grandchildren raised in the culture of the new society?


The answer, of course, is that cultural characteristics do not explain the evidence. As
Pitts states.


Crime rates are neither a simple product of the proclivities of individuals nor of


the cultural penchant of particular ethnic groups but, rather, a product of the


chances, choices and solutions available within the milieu they enter. The rise in


crime rate among the second and subsequent generations of an immigrant group


is a product of ... [the] process whereby people make an accommodation with,


and establish ways of being within, a new social environment. In the process


some "incoming" young people will adopt the strategies and behaviours of the


established social group [where they live]."^


Cultures may be real and enriching forces in people's lives, but they are not "timeless


and inexorable determinants of behaviour."--' They do not, in other words, dictate


what people do. Culture cannot cause people to commit crimes or account for racial


inequalities in prison admissions. Far from explaining anytliing, beliefs that some


cultures are inherently violent, criminal, anti-social or disrespectful of law are


stereotypes that racialize others. They promote constructions of races as real, different


and unequal, and allow people to act as if such constructions were true.


Cultural characteristics of specific racialized groups or minority groups in general


clearly cannot explain racial differentials in prison admissions. So how do we explain


these differentials in Ontario prisons? In jurisdictions where disproportionate


imprisonment of black people has been openly recognized for years, research suggests


two general explanations, which may overlap. One explanation emphasizes the


influence of social and economic inequality on behaviour; the other points to


differential enforcement of the criminal law, including racial discrimination in the


administration of justice.
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Social and economic inequality


Some studies of differential imprisonment emphasize failures to integrate black and


other racialized people into the wider society. They draw on evidence of


disproportionately high rates of unemployment and dead-end jobs among racialized


people, particularly young adults. They also cite poor housing conditions and lack of


educational opportunities. These studies make the important point that social and


economic opportunities are racialized. That is, members of racialized groups are much


more likely than members of non-racial ized groups to have limited opportunities.


Since people with limited social and economic opportunities are most likely to be


policed, prosecuted and punished as criminals,^'' racialized people are more likely than


white people to be in conflict with the law. Thus they are over-represented at all


stages of the criminal justice process, including prisons.


Three important elements of this explanation are worth emphasizing. First, those who
adopt it may generally accept that racialized people are over-represented in prison


populations, at least in part, because of greater participation in some criminal


activities." They do not accept, however, diat biology or culture is the reason for


higher rates of participation. Nor do tliey always see racism in the wider society as


the only contributing factor.


According to tiiis view, the social and economic conditions of people's lives are


crucial to their participation in criminal activity. The criminality rate should be the


same for racialized and non-racialized people where these conditions are the same. If,


on the other hand, opportunities are unequally distributed, members of the socially


disadvantaged groups are likely to commit a higher proportion of crimes than others.


If a higher proportion of a particular racialized group has limited opportunities,


compared with otlier groups, then tlie average crime rate for this group is likely to be


higher.


Second, according to this approach sub-groups with similar life opportunities - in


racialized and non-racialized communities alike - are likely to display similar levels of


criminality. Young, unemployed white men living in areas of social stress and


economic deprivation, for example, would be likely to commit crimes as their young,


male, unemployed black neighbours. Conversely, as Pitts noted of the British context,


"... the amount of street crime perpetrated by 28-year-old, male, British Afro-


Caribbean chartered accountants is the same as that perpetrated by 28-year-old, male,


British Caucasian chartered accountants, namely 0.0 per cent."^^ The point is that any


difference in street crime rates of British Afro-Caribbean men and British Caucasian


men arises because fewer of the former have opportunities for economic advancement.


Finally, this viewpoint does not imply that lack of opportunities or social inequality


causes individuals - whether white or racialized - to commit crimes. It does say,


rather, that people with limited life-chances may be more likely to view some forms


of criminal activity as more attractive or exciting than their other choices.^^ They may
see crime as a means to acquire material goods otherwise unobtainable. They may fail


to respect the rules of a society that excludes them from its benefits. They may feel
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they have much to gain and little to lose from criminal activity. Crime may make
them feel powerful. It may add excitement to, or provide a means of escape from
otherwise dreary lives. Crime, in short, may be a rational choice.


Experts who make tliese observations do not, of course, excuse or condone the actions
of any individual who harms others. They recognize that crime is a serious social


problem, hurting immediate victims and the families and friends of victims and
perpetrators. They know that fear of crime may severely restrict people's lives. But
since imprisonment does not appear to deter or in any otlier way significantly to


reduce crime, it is important to develop strategies likely to work ratlier than to


continue with those known to fail. More emphasis on or investment in crime
prevention, as opposed to punishment, is their answer.


Differential enforcement
Other explanations of racialized patterns in prison admissions also stress social and
economic conditions, but from a different perspective. These conditions are seen as


explanations of who is caught, not who commits crimes. ^^ Enforcement practices,


rather than offending behaviours, are key.


People who hold this view argue that involvement in criminal activity is not limited to


an identifiable group of anti-social and marginal individuals. Criminality is instead a


widespread social phenomenon in which many ordinary and apparently respectable


people participate. Drawing on studies of employers, employees, taxpayers, retailers


and service suppliers, police officers, university students, youths and drug users, and
women and children abused by men, these experts conclude that with regard to crime
"everybody does it" at least occasionally."


If criminal activity is indeed widespread among the population, the explanation for


racial inequality in prison admissions cannot be attributed mainly to disproportionate


involvement in crime. Studies in Canada and elsewhere consistently show, for


example, that more than 90 percent of young men say they have committed criminal
offences.^" This indicates that variations in offending rates by race or economic class


may be small. Variations in enforcement practices likely make the difference.


Law enforcement is not the only possible response to crime, nor is it always
desirable. Many studies suggest that law enforcement is costly, blunt and not very
effective in reducing crime.'' Since law enforcement resources are finite, priorities


must be established and variations in enforcement practices are inevitable. The critical


question is what criteria are used to decide which offenders and which offences the


criminal justice system should select.


Formal and informal selection criteria are used in law enforcement. Experts suggest
that these criteria make black and other racialized people particularly vulnerable. They
point, first, to poverty. Study after study shows that offences by those at the bottom
of social and economic hierarchies are more likely to be policed, prosecuted and
punished severely than offences committed by wealthier people.'^ The implication is
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clear: a society that allows racialization to influence people's economic opportunities


is likely to produce racial inequality in its prison populations.


Even if criminal activity is widespread, patterns of offending behaviour differ


according to the opportunities available. Those with access to other people's money


through their employment or profession, for example, are much more likely to


embezzle funds than to sell drugs on a street corner. They are also less likely to be


caught. Crimes committed in the privacy of corporate offices tend to be more difficult


to detect and prosecute than street crimes because of their low visibility, and because


the law generally shelters these private spaces from state officials.


Enforcement practices clearly vary with the seriousness of offences committed, and


also with factors such as whether and how offences are reported, ease of identification


and apprehension, and likelihood of conviction. Racialization in the wider society may


also influence law enforcement practices. The criminal justice system requires police


officers, lawyers, justices of the peace and judges to make judgments about


individuals and their behaviour. Though the law provides a general framework for


these judgments, it seldom specifies fixed rules that dictate outcomes. Instead, the law


sets out broad standards that allow considerable scope for interpretation of the


standards, the individual and the (alleged) offence.


For example, when deciding if someone should be imprisoned before trial, judges or


justices of the peace are expected to predict whether the accused, if released, will fail


to appear for trial or is substantially likely to commit a criminal offence before the


trial. Rarely does a judge or justice of the peace have much information about the


accused relevant to such a prediction.' Consequently their decisions must draw more


heavily on intuition and what lawyers responding to our survey describe as


"empathy." This in turn increases subjectivity in decision-making. It creates


conditions under which lack of familiarity with racialized communities may lead a


decision-maker to rely subconsciously on stereotypes.


Because the processes leading to discretionary choices in the criminal justice system


are subtle and complex, studies of racial discrimination in this system use an approach


that is now well established in human rights law. They begin with evidence of adverse


impact - such as our findings of racial disproportion in prison admissions - and


investigate how far legitimate non-discriminatory factors explain the adverse impact.


Racial inequalities that remain after these factors have been taken into account are


then treated as evidence of racial discrimination that is tolerated by the criminal justice


system.


Using this approach, studies in many jurisdictions have documented direct and indirect


discrimination that results in over-representation of black or other racialized people in


prisons." Later in this Report we document the Commission's findings that racial


A significant body of evidence suggests that the factors they consider are not good predictors of failure to appear or


offending before trial. See Chapter S.
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discrimination in policing, bail hearings and sentencing decisions affects Ontario


prison admissions. The remainder of this chapter presents a brief overview of the


various stages where the exercise of discretionary authority may be susceptible to the


introduction of racialization.


Decisions that produce imprisonment: an overview
The criminal justice process involves a great deal of interaction among different


people with different roles. Decisions made at one stage affect those made later. It is


essential to view the system as a whole. Imprisonment is always ordered by a


particular judge or justice of tiie peace, but that decision results from the cumulative


choices made by police officers, crown attorneys, defence counsel and probation


officers.


Entry into the criminal justice process


In general, accused persons are drawn into the criminal justice system in two ways.


Reports of crime may come from victims or observers. In addition, accused persons


may be identified by proactive policing.


Victims are an important source of information about violent offences and property


crimes. Their decision about whether to report a crime is crucial. Surveys in Canada


and elsewhere show that large proportions of individuals harmed by criminal offences


do not report them to the police.^'*


These surveys raise the question of whether racialization influences people in


selectively reporting offences. As yet, no Canadian data deal with this question, and


evidence from other jurisdictions is mixed. Some studies indicate racial inequalities


result from victim reporting;" others do not show such patterns.
^^


Offences may also be identified through planned and systematic police work. Police


may seek evidence of specific offences or focus their attention on specific geographic


areas or particular communities. Police may also initiate encounters, such as stopping


vehicles and people on the street during routine patrols. Whether or not it is planned,


such proactive policing is highly discretionary.


Much evidence from other jurisdictions indicates that this type of policing


disproportionately pulls black people into the criminal justice system." Officers


working on "gut feelings" or popular stereotypes may stop black people more than


others, and may question them more aggressivelj Hostile encounters may not only


uncover offences but also produce them.


Police discretion to charge
Once the police have information identifying a person with an alleged criminal


offence, they must decide whedier to charge the suspect. Police officers are not


legally or professionally obligated to lay charges, even if they believe they have
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enough grounds (evidence) to meet the test. They may instead do notliing, simply


caution suspects, or advise victims how to lay charges themselves.


The scope of police officers' discretion in laying charges is extremely broad. For


example, an 18-year-old who shoves another and runs off witli the other's baseball


cap could be charged with robbery (punishable by up to life imprisonment), theft (two


years), assault (five years) or possession of stolen property (two years). As an


alternative to laying charges, the police could instead talk with the teenager, perhaps


in the presence of family members. This range of choices provides considerable scope


for police officers' personal attitudes, perceptions and stereotypes to influence their


decision. Even when an officer is acting with conscious fairness and objectivity, subtle


influences may arise such as, in this example, whether the teenager comes from what


the officer perceives to be a "good" or "stable" family. This assessment might lead to


the conclusion that a black youth should be subjected to the criminal justice process,


whereas a white youth could be dealt with adequately in the home.


Studies of the extent to which racialization influences police discretion over charging


tend to concentrate on outcomes because police interpretations of alleged criminal


incidents and tlieir classification are not open to scrutiny. Formal records of officers'


conclusions on whether and what to charge are available and may be studied, but the


process by which officers arrive at these conclusions is not always obvious. Evidence


from some jurisdictions, such as Britain, clearly shows that police discretion not to


charge has racialized outcomes, at least with regard to youths. Canadian studies


document class and other biases in police practices, particularly in their processing of


Aboriginal people.^*


Imprisonment before trial


Once a charge is laid, the next critical set of decisions concern whether to hold


accused persons in prison or to seek other controls on them during the period before


trial. Criminal Code provisions suggest that once the accused have been processed by


police and told of their duty to appear in court to answer the charges against them, the


vast majority of accused persons should be set free.


However, a judge or justice of the peace may order imprisonment before trial if it is


necessary to ensure that the accused person will attend court for trial. The accused


may also be detained if it is necessary to protect the public. The decision to detain or


free the accused takes into account the seriousness of the charges and the accused's


criminal record as well as criteria such as "ties to the community,"^' employment


status and mental health.


Racialization may influence police decisions about whether to release accused persons,


and may affect the bail process through information the police supply to crown


attorneys. Racialization may also be introduced through the criteria used to predict


whether the accused will fail to appear at trial or is "substantially likely" to commit a


criminal offence before trial. There is little Canadian research on imprisonment before


trial. Some studies conducted in other jurisdictions have found evidence that
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racialization influences pre-trial release decisions;^" others are inconclusive.'" Chapter
5 reports our findings that racial inequalities do appear in the outcomes of bail


decisions.


Processing charges
Once charges have been laid, crown attorneys assume responsibility for how they are
processed. Crown attorneys have a professional duty to scrutinize charges and decide
whether some or all should be withdrawn because of lack of evidence or because
prosecution would not be in the public interest. They may also engage in resolution


discussions with defence counsel to see if charges can be disposed of without a


contested trial. This may also be an important step for the exercise of crown
discretion.


Since crown attorneys make these decisions mostly on the basis of written material


rather than interaction with accused persons, there seems to be little scope for


racialization to influence their choices. Nonetheless, research in other jurisdictions


suggests that the possibility cannot be dismissed.''^ Much of the information available


to crown attorneys is supplied by police officers who have met tlie accused and may
have formed racialized judgments. For example, clues to accused persons' racial


origin may be recorded on paper. Their names, countries of birth and physical


descriptions are all normally included in the information available to crown attorneys.


Moreover, some residential areas are identified with racialized communities, so that


even an address may be taken to mdicate the race of an accused. The exercise of
crown discretion is discussed later in tliis Report (see chapters 5, 6 and 7).


Court resolutions


Even if charges have been resolved through plea discussions, the accused person still


appears in court. This appearance is a public announcement of the conviction and
sentence. If the crown attorney and defence counsel have agreed on sentence before
the court appearance, they present their agreement to the judge. Judges always have
discretion to decide on an appropriate sentence, but they generally accept joint


proposals. Consequently, in cases with a guilty plea, potential for racial inequality in


sentencing may arise from the resolution discussions that led to the plea and from
judges' responses to sentencing proposals.


An accused who contests the charge(s) appears in court for a trial at which verdicts


and any punishment are determined. These are adversarial processes in which crown
attorneys and defence lawyers compete to influence decision-makers (judges and
juries). If there is any possibility that decision-makers may be swayed by racialization,


one side or the other may use it (see Chapter 7).


This risk has been raised concerning jury trials of white police officers charged with
shooting black persons.''^ It has also been addressed concerning jury tt-ials of black
and other racialized accused. In R. v. Parks, the Ontario Court of Appeal specifically


acknowledged that anti-black racism may influence potential jurors in criminal trials."*^
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Sentencing is highly discretionary. The Criminal Code sets out maximum sentences


for each offence, but offers judges Httle further guidance about the appropriate penalty


for a typical offender who commits a routine offence. Although appellate decisions


provide a framework for sentencing, the trial judge retains a broad discretion to


determine sentence.


Concerns about inconsistency in sentencing decisions in Canada and other jurisdictions


are long-standing. Research has identified "extraordinary discrepancies in almost all


aspects of sentencing""^ and noted diat "disparity between courts in sentencing


practices ... is an established fact.
'"'^


In tiiis connection the prison admissions data


presented earlier in diis chapter raises the question of how far the disparity reflects


racialization in the criminal justice system.


There are clearly strong and widespread perceptions that judges discriminate against


accused people from racialized groups.' Evidence concerning sentencing practices in


Canada and other jurisdictions is mixed. Many studies show racial inequalities in


sentencing practices;''^ others do not or are inconclusive."*^ In Chapter 8 we report the


Commission's findings that racial inequalities do appear in sentencing decisions.


Conclusion


There can be few more significant interventions by the public into the private


than imprisoning someone ... the decision to imprison a person, to take away


their capacity to act in private society and to subject them constantly and totally


to the supervision of the state, stands therefore in need of particularly clear


justification by law.'"


Imprisonment is society's most vivid and extreme form of exclusion. The dramatic


findings presented in this chapter show that black women, men and youth in Ontario


disproportionately experience imprisonment, and that this massive inequality in


Ontario prison admissions is a relatively recent occurrence. Ontario simply must not


continue to admit black people to prisons at the current rates.


^


These findings simply cannot be rationalized by suggesting that black people are


inherently more criminal than others. Nor can they be rationalized as reflecting a


criminal justice system consisting of officials who are driven by racial hatred.


However, racialization in Canadian society is a recognized fact both inside and outside


See Chapter 2 for perceptions of judges' general treatment of people.


Late in our mandate we became aware of a recent report, for the federal and provincial Ministries of the Solicitor


General, analyzing remand populations in six southern Ontario detention centres. In total, 304 randomly selected


adult male remand prisoners were interviewed in early 1994. The study showed revealed that 49% of adult male


remand prisoners in the sample self-identified as "Caucasian," 31% as black and 20% as "other racial


minority/unknown." [Barklay Resources, "Awaiting Trial; Accused persons remanded to Custody," August 1995


(unpublished).] In other words, this study indicates that the patterns of gross over-representation are continuing.
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the criminal justice system. Wherever broad discretion exists, racialization can
influence decisions and produce racial inequality.


The criminal justice system operates through a series of highly discretionary decision-
making stages. Discretion is exercised in subtle, complex and interactive ways which
leave considerable scope for racialization to influence practices and decisions, and for
bias to be transmitted from one stage of the process to others.


In the remainder of this Report we document evidence of the influence of racialization
on criminal justice practices, and evidence diat this influence is tolerated - evidence of
systemic racism. We also make recommendations for securing racial equality in the
criminal justice system.
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Chapter 5


Imprisonment Before Trial


Fairness requires that [pre-trial] detention should be used as a last


resort .... Unjustified detention shows disregard for human rights.'


This chapter focuses on the decisions that result in imprisonment of accused people
before their trials. At this stage of the process, the criminal justice system is


imprisoning persons whom it considers innocent, and who may yet be acquitted or
have the charges against them withdrawn. Yet, historically and currently the
criminal justice system tends to treat this decision-making with much less precision
or concern than the criminal trial.


Excessive detention of untried accused was documented in Martin Friedland's 1965
study of Toronto courts," and subsequent Criminal Code amendments were intended
to reduce imprisonment of untried persons. Nevertheless, every year in Ontario tens
of thousands of untried accused spend time behind bars. In 1992/93, for example,
41,195 (49%) of a total of 83,405 admissions to Ontario prisons were unsentenced
prisoners, of whom the vast majority had not been tried.* By 1993/94, these remand
admissions (46,151) amounted to 54% of total admissions (86,022)' to provincial
prisons.^


Our preliminary consultations revealed serious and persistent concerns that systemic
racism makes black and many other racialized accused in Ontario especially
vulnerable to imprisonment before trial. Some lawyers recounted incidents of harsh
treatment of black and other racialized clients in the bail process. Many others
described subtle biases in the exercise of discretion. They and other community
members also expressed concerns about inadequacies in justice services -
particularly interpreter services - that contribute to the unnecessary imprisonment of
racialized accused.


t


Accused people may be remanded into custody at any sUge before they are sentenced. Tlius data on remand
admissions includes for example, people who have been convicted but are ordered into custody pending a sentencing
hearing. Most remand admissions, however, are of untried persons.


The federal-provincial Barklay Report notes that in November 1994 the number of adult remand prisoners in six
Ontario institutions was 9.2 percent higher than the same month in the previous year, a pattern that "continues a
trend that began several years ago." ("Awaiting Trial" [note 24], p.4.)
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The prison admissions data documented in the previous chapter are consistent with


these allegations about the use of imprisonment before trial. In 1992/93, for


example, the remand admission rates for people classified as black. South Asian,


Asian or Arab were at least twice as high as their sentenced admission rates.* (In


other words, for every member of these groups sentenced to prison, at least two


members of the group were jailed on remand.) By contrast, for people classified as


white or Aboriginal, the remand and sentenced admission rates were virtually


identical (for every white or Aboriginal person sentenced to prison, one member of


the group was jailed on remand). This peculiar finding - that people who are not


white or Aboriginal were much more likely to be admitted to prison while presumed


innocent than they are after guilt was established - warranted further investigation.


The research used a variety of methods, including statistical analysis, file and


transcript reviews, interviews and opinion surveys, analysis of case law and


legislation, and court observation. For the most part we summarize our findings and


conclusions in the course of discussing specific issues. But the findings of our major


statistical study are documented in considerable detail because it is the most


comprehensive Canadian research conducted to date on racial differences in pre-trial


imprisonment decisions.


We begin with an overview of: the rationale for imprisonment before trial and the


problems it poses; the principles of restraint, fairness, equality and accountability


that should generally govern pre-trial imprisonment; and legal justifications for


ordering it. We then document our findings about the exercise of discretion. Here


we focus on our major study, which compares the results of police and court release


decisions for black and white adult males charged with the same offences. This


study shows that across the entire sample and for some specific offences -


• black accused are more likely than white accused to be imprisoned before trial.


• little of the difference in the use of imprisonment for black and white accused is


explained by factors said to be relevant to imprisonment decisions.


• imprisonment decisions are significantly influenced by the race of the accused.


• reliance on employment status in court release decisions contributes significantly


to differential imprisonment of black accused.


After presenting these findings, we return to the legal and other operating norms of


the pre-trial detention process with recommendations to ensure that the criminal


justice system no longer tolerates racial inequality in deciding whether to imprison


accused persons before trial.


See Chapter 4, Figure 4-10.
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Regulating imprisonment before trial


[T]he presumption of innocence is an animating principle throughout the criminal


justice process .... The starting point for any proposed deprivation of life, liberty or


security of the person ... charged with ... an offence must be that the person is


innocent.''


Canadian law generally allows the state to imprison people as punishment for


committing a crime, to force compliance with court orders and to control them until


specific legal processes are completed. In a democratic society it is fundamentally


wrong to imprison people before trials as punishment, or for oblique purposes such


as to force them to plead guilty, or to assist officials in investigations.


Control, by contrast, is viewed as a legitimate reason for imprisoning some accused


people before trial. This use of imprisonment, sometimes known as "detention" or


"custody," is to ensure the accused person attends trial or prevent offending before


trial. But strict limitations on the use of imprisonment for this purpose are essential.


Reasons for limiting pre-trial imprisonment
Imprisonment before trial is a substantial interference with liberty, and deliberately


inflicts suffering on people who are legally presumed innocent. Moreover,
imprisonment is generally a harsher experience for untried accused than for


convicted persons in Ontario institutions. All accused held before trial are kept


under maximum-security conditions whether they are charged with possession of
drugs, theft, obstructing justice or murder. Jails and detention centres housing
remand prisoners are usually overcrowded, resulting in poor living conditions, a


virtual absence of privacy and heightened anxiety. As Judge Stortini noted in 1992,


these institutions can offer little useful or productive activity to untried prisoners:'


"local jails are considered maximum [security] holding facilities. There are no or


very little rehabilitative programs for people. Local jails ... warehouse people."^


Beyond their immediate suffering, untried prisoners are considerably disadvantaged


throughout the criminal justice process. Imprisonment before trial intensifies


pressures on them to plead guilty, hampers their preparations for trial, and may
affect how they are perceived in court. Several studies in different jurisdictions have


shown that imprisoned accused who plead not guilty are less likely to be acquitted


at trial than those who are not detained before trial; and that whatever the plea, they


are much more likely to receive a prison sentence if convicted.^ These studies


recognize that the differential is often largely explained by the courts relying on
similar factors during bail, trial and sentencing proceedings. But they also suggest


Ironically, the lack of services is often justified on the basis that prison programs are an aspect of punishment and as


such should not be used for those presumed innocent. The consequence of this policy for the untried prisoner is, at


best, intense boredom; at worst, emotional and psychological damage. See for example, R. v. Bennell [1993] O.J.


No. 892.
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that part of the difference at trial and sentencing is due to the earlier detention


decision.


The negative consequences of imprisoning untried accused may continue well after


the trial. It is extremely expensive to "warehouse" people, and doing so may breed


anger, bitterness and alienation from society. Pre-trial imprisonment may be


especially harsh and embittering for the innocent accused person, because the


experience "leaves a stigma even if [the accused] is eventually found innocent. This


kind of social dislocation may strengthen his belief that there is no place for him in


the normal community."' Imprisonment before trial also results in many untried


prisoners adjusting to the authoritarian and often violent regimes in which they are


held by developing precisely the types of anti-social attitudes and behaviours that


the criminal justice system wants to deter. The Canadian Committee on Corrections


in 1 969 warned of the dangers of imprisoning untried first offenders except where


absolutely necessary:


The period following his first arrest is a crucial one for the first offender. If he is


unwisely dealt with, he may come to see society as an enemy and to assume that his


future lies with the criminal element. If he is released while awaiting trial he may


continue his positive family and social relationships; if he is held in jail he will


more readily identify himself with the criminal element.*


Principles for limiting pre-trial imprisonment
Four key principles are the basis for limiting the use of imprisonment before trial.


Each stems from the fundamental value that "society is not warranted in inflicting


greater harm on a person ... than is absolutely necessary for the protection of


society."'


• Restraint "requires that detention be used as a last resort."'" This principle


means, generally, that pre-trial imprisonment should be an exceptional event. No
one should be imprisoned before trial unless the state demonstrates a specific,


compelling reason for detention and shows that no less intrusive method of


control is available.


Fairness requires that every individual whom the state seeks to imprison before


trial understands the specific and compelling reason for this action and is given a


full opportunity to challenge the state's position. It also means that decisions


must be made by unbiased officials and based on clear, known criteria. If the


state fails to show a compelling reason for imprisonment, decision-makers must


not make freedom conditional on financial or other conditions that the accused


cannot meet.


• Accountability requires that the use of imprisonment to control accused persons


is open to public scrutiny and to challenge by persons subject to it. Also, there


must be opportunities to correct mistakes that result in unjustified detention


before trial, and remedies for individuals who are harmed by it.
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• Equality requires that all accused at risk of pre-trial imprisonment are treated
with the same respect as individuals and with concern for their specific interests.


Obviously, social constructions of racialized groups as "unequal," "undesirable"
or "criminal" must not be allowed to influence imprisonment decisions. Equal
respect also requires the justice system to ensure that all accused have access to
the services needed to defend themselves against the threat of imprisonment
before trial.


Legal justifications for imprisonment before trial
Detention before trial begins when the police exercise the power of arrest, one of
several methods of initiating criminal proceedings. Arrest is the only method that
allows the police to hold individuals and, if they decide to lay charges, to


recommend imprisonment. By contrast, criminal proceedings launched by summons
do not involve any detention, and those commenced by an appearance notice may
involve only a brief "investigative detention" when the police make contact with the
accused.


After arrest, detention of an accused must be justified at two or more distinct stages
of the criminal justice process. The first stage is controlled entirely by the police
(police detention). It should end as soon as possible, normally within 24 hours after
arrest.' By the end of this period, an arrested person must be either released or taken
before a justice for a hearing on judicial interim release or "bail."^ At this second
stage, justices of the peace or judges (bail justices) decide whether imprisonment is


necessary, based on information and reasons presented to them by lawyers for the
state (crown attorneys)* and the accused (defence or duty counsel).


In some instances, a police decision to hold an accused person after arrest is


automatic. Police have no authority to release a person charged with an indictable
offence for which the maximum penalty is more than five years imprisonment, but
must take the accused to a bail hearing. All other legal detentions or imprisonment
of accused people involve discretionary judgments that detention is necessary to
achieve specific purposes. These judgments are based on predictions about how an
accused person would behave if set free before trial.


When making representations or deciding on release, the police, crown attorneys and
justices are expected to use available information to predict what the accused would


Section 503(1 )(b) of the Criminal Code permits the police to detain an accused for longer than 24 hours if a justice
is not available within that period. In that case, the accused must be taken before a justice as soon as possible.


Though "bail" technically is a sum of money posted as a surety to guarantee attendance at trial, it is commonly used
to refer to the hearings at which release or detention decisions are made (bail hearings). And it is sometimes used to
mean the system for making these decisions (the bail system).


At most bail hearings in Ontario, the state is represented by lawyers (known as crown attorneys) employed or
retained part-time by the provincial government. Bail hearings - and prosecutions - for some offences, such as drug
charges, are conducted by federally employed or retained lawyers, generally known as crown prosecutors or agents
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do if freed until trial. Unsurprisingly, the basic justifications for imprisonment and


hence the predictions to be made at the two stages of the process are similar. But


there are important differences in how the law structures decision-making.


The Criminal Code sets out three purposes for discretionary police detention, but


gives no direction about the order in which the police should consider them, their


relative importance or what information is relevant. It simply states that the police


may detain an accused if the officer in charge has reasonable grounds to believe


detention is necessary to ensure that the accused attends court or to promote the


public interest in preventing crime or investigating the alleged offence.


Justices at bail hearings use similar criteria: ensuring attendance at court and


protection of the public. But the Criminal Code explicitly requires them to focus


separately on each justification for imprisonment and directs them to consider the


reasons in sequence. Thus a justice deciding whether to imprison an untried accused


must first hear evidence about the risk that the accused will fail to appear at trial


and rule on this "primary ground." Only after the justice decides that the risk of


flight is not significant enough to justify imprisonment does the "secondary ground"


become relevant. At this point the focus shifts to any evidence that the accused is


substantially likely to offend or interfere with justice before trial.*


The Criminal Code gives general guidance to justices, but not to the police, about


the information they may consider when deciding whether to imprison untried


accused. Section 5 1 8 emphasizes three categories of prior contact with the criminal


justice system: criminal record, previous breach of a bail order, and outstanding


charges. A fourth factor is the "strength of the evidence against the accused."


In addition, judges have developed case law that identifies other factors as relevant


to decisions on pre-trial imprisonment. Rulings have established that evidence of an


accused's "ties to the community" is highly significant to assessing the risk of flight


(the primary ground). Though community ties is a vague concept, it is generally


taken to include "residence, fixed place of abode, employment or occupation, marital


and family status ... proximity of close friends and relatives, character witnesses and


personal history.""


With respect to the secondary ground - to prevent crimes or interference with the


administration of justice -judges have mostly emphasized the accused's previous


criminal history, if any, and the nature of the offence. Thus the time since the last


offence (currency of record) may be a significant factor, as may previous violent


offences or violence used in the incident that resulted in the charge.


Until 1992, justices could also base their decisions on a third criterion - public interest. In that year the Supreme


Court of Canada said "public interest" was too vague and that reliance on it to imprison accused persons would


contravene the fundamental right not to be denied reasonable bail. (R v. Morales (1992) 77 C.C.C. (3d) 91).
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Racial inequality in the use of pre-trial


imprisonment: findings


Lawyers' perceptions of racial bias
Many defence and duty counsel perceive differential treatment in the bail system.


For example, our survey of defence counsel shows that 67% of lawyers with
substantial (40% or more) racial minority clienteles think that racial minority people
charged with drug trafficking are more likely to be detained before trial than white
people charged with the same offence. Large proportions of these lawyers also


perceive differential treatment of racial minority and white people charged with


armed robbery (50%), drug possession (41%), aggravated assault (39%) and sexual


assault (37%).


Lawyers commented that differential treatment at bail arises because -


"White accused are able to show more often than racial minorities those things


(wealth, employment, drug rehabilitation, family support, community support, etc.)


which impel crowns, police and judges to extend bail leniency. Class biases overlap


with racial biases."


"Assumptions are made by police, crowns and judges that certain racial minorities


are more likely to be guilty of certain categories of offences, and discretion at bail is


exercised or restricted accordingly."


"The worst, i.e., most widespread problem [of systemic racism] is at the bail stage


because police recommendations weigh so heavily and reflect nothing more than


whether they like the guy or not - other things (e.g., seriousness of offence) being


equal."


Consultations, submissions and survey comments* produced many examples of
unjust discretionary imprisonment of accused from racialized communities,
including:


"I had one terrified 18 year-old-young black man up for a show cause [bail hearing].


He'd never been in trouble before, was illiterate and completely at a loss to


understand the court process. I had him seen by the Bail Program. He was approved
and therefore, ought to have been released right away - he was only charged with


possession of a stolen bicycle. The Crown requested and received three additional


days to verify his identity. The implicit motivation behind this three-day remand
request was that they were incredulous that the black boy didn't have a record. I was
disgusted .... My client had already been detained for two days (over the weekend).
It should have been ample time for the police and Crown to 'investigate' his


identity."


Crown attorneys and judges who responded to surveys tended not to perceive racial bias at the bail stage. Those
who did perceive bias simply recorded an opinion without giving examples.







120 EXAMINING PRACTICES


"I had a bail hearing with a Vietnamese youth client who was charged as a minor


player on an extortion offence. The Crown was agreeable to release until finding out


that the accused was Vietnamese. The Crown then immediately asked for a detention


order because it was assumed to be a 'gang' incident."


Other defence lawyers do not agree that racial minority and white persons are


treated differently in the bail system. They, like the vast majority of crown attorneys


we surveyed, think race has no impact on pre-trial detention. These lawyers made


comments such as: "I have never seen race enter into discretion in the pre-trial


process" and "in the vast majority of cases, at the pre-trial stage, the crown does not


even know the race of the accused."


Unsurprisingly, many crown attorneys surveyed by the Commission were adamant


that they are not influenced by an accused's race. Often their comments emphasized


the lack of opportunity for a crown attorney even to think about race. They pointed


out that their decisions are usually based on file documents and that the pace of


their work makes it impossible for anyone to discriminate deliberately. For example,


one crown attorney stated that "my position on bail is usually made before I've seen


the accused ... I don't know their racial background." Several commented that


"sometimes it is so busy in court that we hardly notice the accused."


As these examples show, strong perceptions of differential treatment articulated by


many lawyers are matched by insistent denials from others. Thus the Commission


considered it particularly important to conduct research into the outcomes of pre-


trial release and detention decisions.


Introduction to the major study
To investigate the exercise of discretion in the remand process, the Commission


conducted a statistical study of imprisonment decisions for samples of black and


white persons charged with any of five offence types: drug charges, sexual assaults,'


bail violations, serious non-sexual assaults^ and robbery. We commissioned the


Canadian Centre for Justice Statistics to gather the data, and Professors Anthony


Doob of the University of Toronto and Julian Roberts of the University of Ottawa to


analyze them.*


The sample, 821 adult males described by the police as black and 832 adult males


described by the police as white, was drawn from Metro Toronto Police files (which


included crown briefs) for 1989/90. About half of each group was aged 27 or


t


The Criminal Code has three levels of sexual assault offences: "sexual assault," "aggravated sexual assault causing


bodily hanii" and "aggravated sexual assault" The sample was drawn from all 1989/90 sexual assault charges, but


all of the charges in the sample we could identify specifically are of the first type (level I offences).


This category consists of aggravated assault, assault bodily harm and assault peace officer charges.


Details of this study can be found in our Technical Volume. See Appendix B.
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younger. Metro Toronto was selected to ensure that the samples - particularly the
black sample - would be large enough for meaningful analysis. This type of study
requires approximately equal numbers of black and white accused for each of the
five offence types. It would not have been difficult to find sufficient white accused
in the police files of any major urban centre. But Metro Toronto, because it has the
highest concentration of black residents of any Ontario police jurisdiction, seemed
more likely than most to yield an adequate sample of black accused persons for the
period covered by the study.* As Table 5-1 shows, each offence category contains
similar numbers and proportions of black and white accused persons.


The study period, 1989/90, was selected for two reasons. First, the Commission
intended to use the same samples to analyze sentencing decisions and wanted to be
certain that processing of the charges was complete. When the data were collected
(fall 1993), 1989/90 was the most recent year for which we could feel confident that
virtually all court proceedings were completed. Second, 1989/90 was the mid-point
of a period with an astounding and disproportionate rise in the admission of black
persons to Ontario prisons, particularly to prisons serving the Metro Toronto area.^


Table 5-1: Number and proportion of accused persons in each offence category in


sample, by race.
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Nevertheless, it may shed Hght on whether the exercise of discretion contributes to


differential imprisonment rates.


The Commission collected a large amount of data on the personal characteristics of


accused in the sample, including their criminal histories, if any. This permitted the


exercise of discretion to be examined in three stages. First we compared outcomes


for black and white accused at both stages of the remand process: police detention


and bail hearings. Because this analysis clearly revealed racial differences across the


five charges and for some specific offences, we then turned to other characteristics


of the accused. We conducted separate, detailed analyses of criminal history and ties


to the community, as described by the police, to see if these factors might account


for differential rates of imprisonment. Finally, we analyzed the overall impact of all


the recorded characteristics of the accused to see if race significantly influenced the


results when previous criminal histories and ties to the community were taken into


account.


The Commission's decision to use matched samples of persons charged with the


same offences has strengths and weaknesses. Its main strength is that it largely


eliminates the possibility that any difference in imprisonment outcomes is due to


different patterns of (alleged) offending." Since the matched samples of black and


white accused compare virtually the same numbers of people charged with each


offence, the analysis could focus specifically on the exercise of discretionary powers


that produce imprisonment before trial. This approach meant, in short, that we could


answer a simple question fairly easily: do the data indicate that black accused are


imprisoned before trial while white persons accused of similar offences are not?


This approach also allowed us to test for variations across a limited range of


offences. The prison admissions data confirmed our preliminary consultations, which


suggested that racial inequality in pre-trial detention decisions is pronounced for


some offences, but less evident for others (see Chapter 4). Such results could be


explained by different patterns of alleged offending or differences in police charging


practices. Another explanation is that racial bias in the remand process involves a


complex and subtle response to combinations of the accused's race and specific


offences. (These explanations are obviously not mutually exclusive.)


Subtle and complex forms of racial bias in the exercise of discretion are central to


the Commission's mandate. By selecting samples of black and white persons charged


with a small range of offence types, we were able both to test for differential


treatment, and also to see if it appeared consistently across a (limited) range of


offences or was mostly related to specific charges.


The main limitation of our approach is that we do not know the extent to which the


same patterns would appear in imprisonment decisions about persons charged with


offences other than those in the sample. We do not know, for example, if


But see discussion of the drug charges below.
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comparisons of black and white persons charged with common assault or with theft


over $1,000* would have shown larger differences, smaller differences or no


difference in outcomes.


Another limitation is that the analyses of the total sample weight each offence type


equally rather than by reference to its frequency among all recorded crimes. This


provides a reasonable way to analyze these data without distorting comparisons of


black and white samples in this study. However, the differential outcomes found in


the total sample should not be generalized to all criminal offences.


The study is also limited by the restriction of the sample to adult males. Initially, the


Commission wanted to examine remand decisions for black adult women and male


youths, and for accused from other racialized communities. In each case we came
across the same problem: the number of persons from these groups imprisoned


before trial in any one year is small compared with the numbers of white and black


adult men. Consequently, to obtain large enough samples for the analyses we would


have had to collect data over a longer term and at much greater cost.


Restricting the samples to black and white adult males means that the study does not


tell us the extent to which systemic racism affects remand decisions regarding black


women or youths, or accused from other racialized groups. This limitation, together


with the restrictions on the sample due to age and offence types, means the research


documents racial bias in pre-trial imprisonment decisions but does not determine its


extent.


Basic finding: racial inequality in bail decisions
Across the sample as a whole, 26% of accused were detained after a bail hearing.


Some of those detained were not subsequently convicted of the offence charged. The


data show that 18% - close to one in five - of all accused who were not found


guilty at trial had been denied bail. This experience was significantly more common
for black accused than white accused: among those who were not convicted, 21% of


black accused compared with 14% of white accused had been imprisoned before


their trials.


Analysis of the outcomes of police and bail court decisions for the entire sample


shows that white accused (29%) were significantly more likely than black accused


(18%) to be released by the police. Black accused (30%) were significantly more
likely than white accused (23%) to be refused bail and imprisoned before their trials


(Figure 5-1).


The limitation for this offence has recently been raised to $5,000 by S.C. 1992, c.44.
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Figure 5-1 : Release and imprisonment outcomes, by race, total sample
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Comparisons of detention decisions for specific offences show -


• dramatic differences for white and black adult males charged with drug offences.


• significant differences for white and black adult males charged with serious non-


sexual assaults.


• no statistically significant differences for white and black adult males accused


charged with sexual assaults, bail violations and robberies.


Figure 5-2a, which represents the entire drug charge sample, shows that, overall,


white accused (60%) were twice as likely as black accused (30%) to be released by


the police. Black accused (31%) were three times more likely to be refused bail and


ordered detained than white accused (10%). Figure 5-2b represents only that portion


of the drug charge sample held for a bail hearing. It shows that 44% of these black


accused, compared with 27% of the white accused, were refused bail and imprisoned


before trial.


The differences in release outcomes for black and white accused charged with


serious non-sexual assault were also significant, but not as large as in the drug


cases. Figure 5-3 shows that over a third (37%) of white accused facing serious non-


sexual assault charges were released by the police, but only a quarter (24%) of the


black accused were released at that stage. Of those not released by the police, 84%
of white accused, and 73% of black accused were granted bail at court. Because of


the relatively small numbers, however, this difference was not statistically


significant.







Imprisonment before Trial 125


Figure 5-2a: Release and imprisonment outcomes, by race, drug charge sample
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Figure 5-2b: Bail hearing outcomes, by race, drug charge sample
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These findings are highly suggestive. But without more analysis, it would be
premature to infer from them direct racial bias in detention decisions. What appears
to be a clear relationship between race and imprisonment could be masking other
legally relevant differences between white and black accused. Findings of such other
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Figure 5-3: Release and imprisonment outcomes, by race, serious assault sample
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differences would not necessarily disprove that systemic racism influences pre-trial


imprisonment decisions, but would shift the focus of concern to potential sources of


indirect bias in the remand process.


To look for other factors that might account for the racially unequal results, we


analyzed four characteristics across all offences:


• previous criminal history,


• employment status,


• fixed address, and


"marital" status.


We also looked more closely at the nature of the charges laid in the drug offence


sample.


Nature of the charge: the special case of drugs
Since this study matches samples of black and white persons charged with the same


types of offences, it largely eliminates the significance of "nature of the charge" as a


reason for differences in bail outcomes. Drug charges, however, are special under


the law. Simple possession charges under the Narcotic Control Act, and all drug


charges (including trafficking) under the Food and Drugs Act, are governed by the


standard bail procedure. This procedure presumes that an accused person detained


by the police will be released after a bail hearing, and requires a crown attorney to


"show cause" for imprisonment. By contrast, trafficking, possession for the purposes
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"show cause" for imprisonment. By contrast, trafficking, possession for the purposes


of trafficking and importing charges under the Narcotic Control Act are "reverse


onus" offences, which means that the bail process is based on a presumption of


detention (see below).


This difference in operating norms is significant to release outcomes because


persons charged with reverse onus offences cannot be released by the police and


must make the case for release at the bail hearing. Therefore, if a higher proportion


of black accused than white accused in the sample were charged with a reverse onus


drug offence, then some or all of the difference in outcomes might be due to the


nature of the charge. Such a finding would not allay concerns about systemic


racism, but might suggest that the main problem lies with the law that establishes


reverse onus offences, or with charging decisions rather than detention decisions.


A small supplementary study conducted by the Commission based on later data


supports the possibility that differences in the drug charges laid against black and


white accused may contribute significantly to differential imprisonment before trial.


This study of charges laid by 5 District Drug Squad of the Metropolitan Toronto


Police in 1992 shows that among those charged with drug offences, white accused


(41%) were more likely than black accused (21%) to be charged with simple


possession. Black accused (79%) were more likely than white accused (59%) to be


charged with the more serious charges of possession for the purposes of trafficking


or another trafficking offence (under the Narcotic Control Act). Analysis of police


release decisions for this sample show that black accused were significantly less


likely to be released.'


The data in the major study, however, do not generally suggest that differences in


the nature of the charge explain the differential outcomes. Analysis of the drug


charge sample indicates three important facts:


• Regardless of race, accused who were charged with a reverse onus offence were


more likely to be detained pending trial than those who were charged with other


offences. This finding suggests that the nature of the charge affects the results of


bail decisions for drug offences.


• No statistically significant difference was found in the proportions of black and


white accused who were recorded as charged with a reverse onus offence. This


finding suggests that the differential outcomes seen in Figures 5-2a and 5-2b


were not due to differential charging. But we cannot be sure of this conclusion


because of the incompleteness of the record.


The data on file do not include the specific charge laid against 68% of black


accused and 53% of white accused.


Black and white accused in this sample also differed in that black accused were more likely to be described by the


police as unemployed than white accused. White and black accused were equally likely to have a criminal record,


and to have ties to the community such as a fixed address.
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It is fruitless to speculate about differences in charging patterns in the absence of


adequate evidence. But available evidence does not suggest that black accused in


this sample are significantly more likely than the white accused to be facing a


reverse onus charge." Thus, on this evidence there is no reason to believe that the


racial inequality in detention decisions for those charged with drug offences is due


to differences in the type of charge laid.


Prior contact with the criminal justice system
Criminal record


"Criminal record" is a complex concept that can be measured in different ways. We
selected six key aspects of criminal records as criteria for comparing black and


white accused:


number of previous convictions for any criminal offences


time since the last conviction - "currency of record"


number of previous convictions for violent offences


number of previous convictions for the same offence as the current charge -


offence "track record"


most serious previous conviction


length of jail sentence(s) for previous conviction(s)


We first considered whether each aspect appeared to influence the detention


decision, regardless of race, and then compared its patterns in the records of black


and white accused. Where we found differences, we considered whether that specific


aspect of criminal record would account for the disparity in imprisonment.


Aspects not disclosing significant differences


One aspect of criminal record - previous conviction for a violent offence - proved


to be significant to detention decisions, regardless of race. However, black and white


accused in the sample were equally unlikely to have such a conviction on their


records. About two-thirds of the total sample had no previous conviction for a


violent offence.


Another characteristic - most serious previous conviction - appeared in different


patterns on the records of white and black accused, but the relevance of the patterns


to detention decisions was unclear. Of those with a criminal record, white accused


We compensated for the missing data by sorting the sample into two groups: "known to be charged willi" a


trafficking (or importing) offence (reverse onus) and "not known to be charged" with a trafficking or importing


offence. All accused whose specific charges were missing were placed in the latter category (along with everyone


charged with simple possession). Because the results of release decisions for the two categories reveal a clear and


significant difference, most of the unknowns were likely facing standard onus charges similar to others in that group.


Otherwise, their presence in the "not known to be trafficking" group should have meant that the outcomes for the


"known" and "not known" groups should have been more similar.
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were more likely than black accused to have a robbery or break-and-enter conviction


as their most serious previous offence. The records of black accused were more
likely than those of white accused to include common assault, another violent


offence apart from robbery, or a "victimless" offence as the most serious previous


conviction.


The previous convictions for violent offences of black accused might be expected to


make pre-trial imprisonment on the current charge more likely, but the previous


robbery convictions of white accused would also have made them vulnerable to


imprisonment on the current charge. Similarly, the data show that, regardless of


race, accused whose most serious previous offence was "victimless" were less likely


to be detained on the current charge than accused whose most serious prior


conviction was break-and-enter. This difference suggests that black accused would
be less likely than white accused to be ordered detained before trial. Given that the


patterns of previous offences appear to be comparable, it is unlikely that differences


in "most serious previous conviction" factor explains the basic findings of unequal


outcomes.


Existence and length of criminal record


As would be expected, existence and length of a criminal record were strongly


related to imprisonment before trial. The data for the entire sample show that


regardless of race, accused without a criminal record were less likely to be


imprisoned (12%) before trial than accused with records of one to five previous


convictions (27%) or records of six or more previous convictions (45%).


But across the sample as a whole, black accused (40%) were more likely than white


accused (35%) to have no previous convictions, and black accused (26%) were less


likely than white accused (33%) to have a record of six or more previous


convictions. Though the differences are not large, they are statistically significant.


Analyses of previous records for each offence type shows -


• no difference in the existence of a record or number of previous convictions of


white and black persons charged with drug offences, sexual assaults or serious


non-sexual assaults. This finding means that the number of previous convictions


does not explain the harsher outcomes for black persons charged with drug


offences and serious non-sexual assaults that we document above.


• a small but statistically significant difference in the number of previous


convictions of white and black persons charged with robbery. Black accused


(27%) were more likely than white accused (23%) to have no previous


convictions, and they were less likely (35%) than white accused (49%) to have


six or more previous convictions.


• substantial differences in the number of previous convictions of white and black


persons charged with bail violation. Black persons charged with this offence


(35%) were much more likely than white accused (17%) to have no previous
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Figure 5-4: Number of prior convictions, by race, total sample
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criminal convictions; and black accused (25%) were much less likely than white


accused (43%) to have six or more previous convictions. These findings are


interesting because although many more white accused than black accused had


records and had lengthy records, white accused (35%) were not significantly


more likely than black accused (34%) to be imprisoned before trial.


These striking findings - that black accused were less likely than white accused to


have any criminal record or to have a lengthy criminal record - led us to compare


release decisions about accused with the same type of record or lack of record. This


analysis shows that the most dramatic differences in outcomes occur for accused


without any previous convictions. As Figure 5-5 demonstrates, across the sample as


a whole, white accused without a criminal record (45%) were almost twice as likely


to be released by the police as black accused without a record (24%). Black accused


with no previous convictions (15%) were twice as likely to be denied bail and


imprisoned before trial as white accused with no convictions (8%).


The same pattern recurs among white and black accused with one to five previous


convictions, although the difference is smaller.* The pattern persists among accused


The police released 24% of white accused, but only 18% of black accused who had a record of one to five previous


convictions. Release on bail was denied to 23% of white accused but to 31% of black accused who had such a


record.







Imprisonment before Trial 131


Figure 5-5: Release and imprisonment outcomes, by race,


for accused with no criminal record, total sample
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Analysis by specific charge of black and white accused with no previous convictions
shows -


• no racial difference in detention decisions for persons charged with sexual
assaults, bail violations or robberies.


• a distinct racial difference in detention decisions for persons charged with
serious non-sexual assaults. As Figure 5-6 shows, only 31% of black accused but
54% of white accused were released by the police. While 3% of white accused
without previous convictions were denied bail and detained, 10% of black
accused were denied bail and detained.


• a substantial racial difference in detention decisions for persons charged with
drug offences. As Figure 5-7 shows, 72% of white accused who had no previous
convictions but only 37% of black accused without previous convictions were
released by the police. Bail was denied to 3% of white accused compared with
16% of black accused.


While accused (16%) were almost twice as likely as black accused (9%) to be released by the police. Release on
bail was denied to 51% of black accused but to only 41% of white accused with six or more previous convictions.
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Figure 5-6: Release and imprisonment outcomes,


by race, for accused witii no aiminal record, serious non-sexual assault sample
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Figure 5-7: Release and imprisonnnent outcomes,


by race, for accused with no criminal record, drug charge sample
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Among accused with records of one to five previous convictions, the data show -


• no significant racial differences in detention decisions for those charged with
sexual assaults, bail violations, serious non-sexual assaults or robberies.


• a substantial difference in detention decisions for white and black persons
charged with drug offences. As Figure 5-8 shows, 51% of white accused and
37% of black accused were detained by the police, and 28% of black accused
but only 10% of white accused were denied bail.


Figure 5-8: Release and imprisonment outcomes,
by race, for accused with 1 to 5 prior convictions, drug charge sample
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Figure 5-9: Release and imprisonment outcomes,


by race, for accused with 6 or more prior convictions, drug charge sample
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Currency of record


Decision-makers are likely to consider "currency of record," or the time since the


last conviction, especially when trying to predict if an accused is likely to commit


an offence before trial. Thus it was not surprising to find in the sample that,


regardless of race, the time since the last conviction was significant to bail


decisions. Accused with a conviction within the previous three months were much


less likely to be released by the police, and more likely to be ordered detained after


a bail hearing, than accused with a substantial period of "clean time."


Comparison of white and black accused shows that of those with at least one


previous conviction, black accused (25%) were more likely than white accused


(15%) to have been convicted within the previous three months. Conversely, white


accused were more likely to have been last convicted more than two years before


the current charge (Figure 5-10).


Comparisons by offence type show -


• no statistically significant difference in the currency of record for white and


black persons charged with sexual assault, robbery or bail violation.


• significant differences in currency of record for white and black persons charged


with serious non-sexual assaults and drug offences. As Figure 5- 11 a shows, 28%
of black but only 8% of white accused charged with serious non-sexual assault


who had a criminal record had been convicted within three months of the current


charge. Figure 5-1 lb shows that 27% of black but 15% of white accused
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Figure 5-10: Time since last conviction, by race,
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charged with drug offences who had a criminal record had been convicted within


the previous three months.


Offence "track record"


The number of previous convictions for the same or a similar offence as the current


charge (offence "track record") may be used to assess the risk that the accused


would commit an offence before trial. Analysis of the data confirms that regardless


of race, offence track record had a significant influence on detention decisions.


Accused with no previous convictions for the same offence as the current charge


were more likely to be released by the police and much less likely to be denied bail


and detained than those with such a previous conviction.


Comparison of the offence track records of white and black accused shows -


• no statistically significant difference across the total sample. About 15% of both


groups had a previous conviction for a similar offence to current charge.


no statistically significant difference between white and black accused charged


with sexual assault, bail violation, serious non-sexual assault or robbery. The
proportions of accused with a prior conviction for a similar offence ranged from


5% (sexual assault) to 23% (bail violation).


a difference between black and white accused charged with drug offences.


Neither sample had extensive records, but black accused facing this type of
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Figure 5-1 la: Time since last conviction, by race,


for accused with a criminal record facing serious assault charges
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Figure 5-1 1 b: Time since last conviction, by race,


for accused with a criminal record facing drug charges
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charge (25%) were more likely than white accused (15%) to have a previous


conviction for a drug offence.
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Previous prison sentence


Criminal records that include prison sentences are likely to be viewed as more


serious than records without prison sentences. Thus it is not surprising to find that,


regardless of race, accused who had served a prior prison sentence were less likely


to be released by the police and more likely to be denied bail than those who did


not have such a record.


Comparison of the two samples reveals distinct patterns. About the same proportion


of each group had not served a prison sentence, and the two groups were equally


likely to have served a sentence of one to three years. White accused (14%) were


twice as likely as black accused (7%) to have received a long sentence (three years


or more). By contrast, white accused (20%) were less likely than black accused


(25%) to have a prison term of one year or less as the longest sentence on their


records.


Bail status at the time of charge
Bail status at the time of charge is very significant to pre-trial detention decisions.


Persons charged with committing a serious (indictable) offence while free awaiting


trial for an indictable offence or a breach of a previous bail order cannot be released


by the police, and at the bail hearing they must overcome a presumption of


detention. In addition, the Criminal Code specifically identifies bail status at the


time of charge as a relevant factor in bail decisions.


These data confirm that bail status has a strong influence on the decisions of police


officers and justices, regardless of race. While only 9% of those charged while on


bail were released by the police, 31% of those not on bail were released at this


point. Release was denied to 38% of those charged while on bail, but to only 20%
of accused who were not on bail when charged.


Comparison of the bail status of white and black accused shows that -


across the sample as a whole, black accused were slightly more likely than white


accused to be on bail at the time of the current charge.


• black and white persons charged with sexual assaults, robbery and, of course,


bail violations were equally likely to be on bail at the time of the alleged


offence.


• black persons charged with drug offences (Figure 5-12) and serious non-sexual


assaults (Figure 5-13) were almost twice as likely as white accused facing the


same charges to be on bail at the time of charge.


Serving sentence in the community
The data show that accused who were serving a sentence in the community - on


probation, parole or mandatory supervision - at the time of being charged were


more likely to be detained than those who were not serving such a sentence. But


since only 3% of white accused and 1% of black accused were recorded as serving
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Figure 5-1 2: Bail status at time of charge, by race, drug charge sample
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such a sentence at the time of the new charge, this factor does not account for the


differential outcomes.


Ties to the community
Employment status


As we show in Chapter 2, many lawyers and judges recognize that income, poverty


and economic class are significant to criminal justice decisions such as bail. Some
of them suggested that apparent racial differences in outcomes of the criminal


justice process are in reality reflections of racial inequalities in income or


employment status.


Our study produced several important findings about relationships among
unemployment, race and pre-trial release for these accused. Regardless of race,


however, a large number of accused were recorded by police as unemployed.
According to the records, 48 percent of the total sample did not have a job when
they were charged.


As Figure 5-14 shows, unemployment had a strong influence on detention decisions.


Employed accused (30%) were more than twice as likely as unemployed accused


(13%) to be released by the police, and unemployed accused (38%) were more than


twice as likely as employed accused (17%) to be detained after a bail hearing.


Figure 5-14: Release and imprisonment outcomes,
by employment status, total sample
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Comparison of the employment status of black and white accused shows -


• a statistically significant racial difference in unemployment rates across the


sample as a whole. The police had recorded 44% of white accused and 53% of


black accused as unemployed.


• no statistically significant racial differences in the unemployment rates of


accused persons charged with robbery, sexual assaults and serious non-sexual


assaults.


• substantial differences in the unemployment rates of white and black persons


charged with drug offences and bail violations. Almost two-thirds (64%) of the


black persons charged with drug offences were described by the police as


unemployed, compared with 43% of the white accused. The police had recorded


39% of white and 59% of black persons charged with bail violations as


unemployed.


The patterns of pre-trial imprisonment decisions for unemployed white and black


accused were similar. Most were not released by the police, and a high proportion of


both groups were denied release at the bail hearing.


The patterns of release decisions for employed white and black accused were


different. Figure 5-15 illustrates two important findings. First, employed white


accused (36%) were much more likely than employed black accused (23%) to be


released by the police. Second, employed black accused (40%) were more likely


than white accused (29%) to be required to find a surety as a condition of obtaining


freedom before trial.


Fixed address


The criminal justice system usually views "fixed address" as an indication of an


accused's "ties to the community," which in turn is an important factor in assessing


risk of flight before trial.


Regardless of race, whether an accused person had a fixed address had a large


impact on release decisions in our sample. As Figure 5-16 shows, accused with a


fixed address (29%) were ten times as likely to be released by the police than those


without a fixed address (3%). Also, accused without a fixed address (51%) were 2.5


times as likely to be denied bail than accused with a fixed address (21%).


Comparison of black and white accused in the sample reveals -


• no statistically significant racial difference in the proportions of the accused with


a fixed address across the sample as a whole. About four-fifths of both groups


had a fixed address at the time of charge.


• no statistically significant racial difference in the proportions of accused with a


fixed address among those charged with drug offences, sexual assaults, bail


violations and robberies.
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Figure
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The findings show that -


• across the total sample, race made a small but significant difference to


imprisonment before trial. Specifically, black accused were more likely than


white accused to be detained.


for the separate categories of sexual assault, bail violation and robbery charges,


race did not make a significant difference to whether the accused was


imprisoned before trial.


• for serious non-sexual assault charges, race made a small but significant


difference to likelihood of imprisonment before trial.


for drug charges, race made a marked and significant difference to imprisonment


before trial. Indeed, it appears to have had the strongest impact on differential


outcomes of all the factors considered.


This analysis also indicates that employment status has a distinct effect on detention


decisions. Specifically, the analysis shows that -


• across all five offences, employment status made a marked and significant


difference to imprisonment before trial.


• for drug offences, bail violations, serious non-sexual assaults and robberies (that


is, every offence category except sexual assault), employment status made a


marked and significant difference to imprisonment before trial.


These findings about employment status are important, given the higher rate of


unemployment recorded for black accused in the total sample, and in the drug


charge and bail violation samples. They suggest, in particular, that racial inequality


in labour markets may be transmitted into the bail process, where it contributes to


racial inequality in imprisonment before trial.


Summary of findings


This study of pre-trial detention of white and black persons charged with the same


offence types reveals evidence of differential treatment across the entire sample. It


also revealed differential treatment of persons charged with two categories of


offence: drug offences and serious non-sexual assaults. Within the entire sample and


the sub-samples, black accused were less likely than white accused to be released by


the police and more likely to be detained after a bail hearing.


The differential is pronounced at the police stage of the process for the entire


sample as well as for those charged with drug offences or serious non-sexual


assaults. Consequently the bail courts saw a significantly higher proportion of the
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total number of black accused than of the total number of white accused in these


samples.*


The courts granted bail to similar proportions of black and white accused who


appeared before them, unless the accused were charged with drug offences. Within


this sub-sample, white accused were more likely than black accused to be granted


bail. Thus the differential in imprisonment after bail hearings reflect two distinct


processes.


For the drug sample, differential decision-making by the police was compounded at


court, with the result that the difference in pre-trial imprisonment of black (31%)


and white (10%) accused is particularly large. For the entire sample and the serious


non-sexual assault sub-sample, disparities in police decision-making affected the


number of each group that appeared before the courts, but the courts then denied


bail at similar rates to black and white accused. Because so many more of the black


accused in the entire sample and serious non-sexual assault sub-sample were brought


before the courts, however, the similar rate of denying bail resulted in larger


proportions of all black accused being jailed before trial. ^ In effect, because the


courts generally granted bail at about the same rate for white and black accused, the


decisions simply transmitted the disparity created by earlier police decisions. Thus


similar decision-making by courts applied to the results of differential decision-


making by the police produced racial inequality in imprisonment before trial.


Strikingly, the existence, extent or severity of a criminal record does not account for


the findings of racial inequality in the use of imprisonment, nor does length or


seriousness of criminal record.


Existence of a record does not account for the findings because -


• across the sample as a whole, black accused were less likely to have a criminal


record than white accused.


• in the drug charge and serious non-sexual assault samples, black and white


accused were equally likely to have a criminal record.


t


To recap: The police released 29% of white and 18% of black accused across all five offences, which meant that


71% of all white accused in the sample and 82% of all black accused in the sample were brought before a bail


court. The police released 60% of white and 30% of black persons charged with drug offences, which meant that


only 40% of all white persons charged with this offence type were brought before a bail court while 70% of all


black persons charged with drug offences were brought before a bail court. The police released 37% of white and


24% of black persons charged with serious non-sexual assault, which meant that 63% of all white persons charged


with these offences had a bail hearing, as compared with 76% of all black persons charged with these offences.


For example, as noted above, 82% of black accused and 71% of white accused in the total sample had a bail hearing


and about 43% of white as compared with 47% of black accused who had a hearing were denied bail. The latter


difference is not statistically significant. Taking into account the effects of entire bail system on the sample -


including those released by the police - the proportion of black accused ultimately imprisoned is much larger.
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• across the entire sample of accused without prior convictions, and for the
accused without previous convictions who were charged with drug or serious
non-sexual assault offences, black accused were significantly more likely to be
denied release than white accused.


Length of criminal record does not account for the findings because -


• across the sample as a whole, black accused were less likely than white accused
to have a lengthy criminal record.


• in the drug charge and serious non-sexual assault samples, black and white
accused were equally likely to have a lengthy criminal record.


• across the sample of accused with lengthy records, and also among those with
lengthy records who were charged with drug offences, black accused were
significantly more likely to be denied release than white accused.


Seriousness of record does not account for the findings because -


• black accused were less likely than white accused to have served a lengthy
prison sentence prior to the current charge.


• offences on the records of black accused were no more serious than offences on
the records of white accused.


While existence, length and severity of criminal record do not account for the


findings of differential detention for black and white accused, offence track record,


currency of record, and bail status at the time of charge likely contributed to racial


difference in pre-trial imprisonment outcomes. But these factors do not explain all


the difference. In particular, neither offence track record nor the time since the last


conviction has any bearing on the racial difference in imprisonment of accused
without prior convictions.


Accused without previous convictions may be on bail at the time of charge. The
findings show that across the sample as a whole, and in the drug charge and serious
non-sexual assault samples, black accused were more likely than white accused to


be on bail when charged. But this difference between the two groups accounts for


only a small part of the overall racial inequality in release outcomes.


Employment status, as described by the police, accounts for some of the racial


inequality in imprisonment before trial, both for the sample as a whole and for the


drug charge sample. But although it is clearly significant, employment status does
not fully explain the findings of racial inequality. The other aspects of ties to the


community that we examined - fixed address, and single status - also fail to


account for what was found.


However closely we scrutinize the data, the findings disclose distinct and legally


unjustifiable differences in detention decisions for black and white accused, across


the sample as a whole and for some specific offences. The conclusion is
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inescapable: some black men imprisoned before trial would not have been jailed if


they had been white, and some white men freed before their trials would have been


detained had they been black.


In effect, these findings are evidence of the state exercising discretion as if it has


more compelling reasons to imprison black adult males before their trials than white


adult males charged with the same offences. This bias may reflect explicit beliefs


that black men cannot be trusted to appear for trial, or are more dangerous or


criminal than white men. But it could also arise from more implicit and subtle


assumptions, since important characteristics of the release process are likely to


promote stereotypical decision-making.


As presently organized, the bail system demands fast decisions, sometimes made


within minutes, and it expects both the police and bail justices to make predictions


based on vague criteria and information that is often inadequate. These features


obviously do not compel decision-makers to rely on racial or other stereotypes, nor


in any way excuse such reliance. But they establish conditions in which reliance on


stereotypes, perhaps subconsciously, may make decisions easier. For example, a


justice who assumes that police testimony about drug charges is seldom mistaken


and that most black males charged with drug offences sell drugs for profit may


quickly conclude at a bail hearing that a specific black male accused is likely to


offend before trial. By drawing on such assumptions, the justice avoids the more


difficult task of attempting to predict the likely behaviour of that individual.


However, our findings do not reveal racial bias in the exercise of discretion for each


offence type in the study. Instead, they show clear variations in release decisions


within the range of offence types selected. This finding poses the question of the


extent to which bail decisions about persons charged with other offence types would


reveal racial bias in the exercise of discretion. The racial bias against black men


documented in this study also raises questions about the treatment of accused from


other racialized communities, as well as the treatment of black women and black


youth.


The answers to these questions lie in future research. Clearly, however, action to


eliminate the systemic conditions that permit unjust pre-trial imprisonment of


racialized accused should not wait until more is known. It should begin immediately.


Moving forward: analysis and recommendations
The Commission's findings provide clear and convincing evidence that the Ontario


bail system unjustly imprisons black or other racialized accused before trials.


Several aspects of the bail process contribute to the problem; while each taken alone


may have only a limited effect, together their impact is devastating. The findings


demonstrate clearly the need for remedial action throughout the bail system to


enhance fairness, promote equality, secure accountability and ensure restraint in the


use of imprisonment before trial.
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Two fundamental principles underlie the Commission's recommendations. The first


is the principle of the rule of law requiring no greater intrusion on the liberty of any


individual than can be strictly and legally justified by the state. The second is that


the law must reflect equality not only in its content and administration but also in its


consequences.


Arrest and police detention
As the Commission's major study demonstrates, police actions may contribute


significantly to racial inequality in imprisonment before trial. Most obviously, the


police make the critical decision about whether to arrest an accused person, and in


most circumstances they also decide to release or detain pending a bail hearing. In


addition, the police prepare "show cause" reports that summarize information about


the accused and the alleged offences. Crown attorneys generally use these reports


when deciding if the state should seek imprisonment of an accused, and when


making submissions to a justice at a bail hearing. This aspect of the police function,


no less than the arrest and release powers, may be influenced by social constructions


of black and other racialized people as more likely than white people to warrant


detention before trial.


Exercise of the arrest power is highly discretionary and, except when the police


obtain prior authorization in the form of a warrant, it is difficult to scrutinize. As the


Law Reform Commission of Canada noted, this discretion and low visibility make


the arrest power open to many types of abuse, including discriminatory treatment.
'^


In recent years, Ontario judges have recognized the potential for racial bias in the


exercise of the police "search and seizure" power, which frequently precedes arrest.'


The arrest provisions of the Criminal Code are intended to limit the use of this


highly coercive police power and to promote alternative methods of launching


criminal proceedings. The Code also appears to require release from police custody


unless the accused is charged with an indictable offence that carries a maximum
sentence of more than five years. However, the law permits police detention if it is


believed necessary to ensure that the accused attends court, or to promote the public


interest in preventing crime or in investigating the incident that led to the arrest.


These laws - characterized as "unduly technical," "poor[ly] organiz[ed],"


"incoheren[t]" and "too broad"" - may fail to provide clear guidance to the police


about the proper use of the discretion to arrest. Given the general nature of the law,


development of more detailed guidelines for working officers, with corresponding


training to emphasize the principle of restraint, is clearly warranted. However, we
have found little to assist officers in their daily work in Ontario. It was


disappointing to learn, for example, that the Policing Standards Manual prepared by


the Ministry of the Solicitor General and Correctional Services does not provide any


See Chapter 10 for the Commission's flndings of racial inequaJity in the use of discretion to stop people in cars and


on foot.
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guidelines, directives or standards for exercising the power to detain arrested


persons.''' Though some police services produce their own guidelines on the release


process,' they do not give officers clear and specific directives about deciding


whether to detain arrested persons.


The officer training manuals used at the Ontario Police College and Metro Toronto's


CO. Bick College include materials on arrest and detention powers. These materials


are comprehensive and accurately state the extent of police powers. They would


assist officers even more if they gave more emphasis to the duty of the police to


release arrested persons unless certain conditions are met.


The Commission's findings demonstrate that without adequate guidance and


direction on exercising discretion, police detention decisions may too easily fail to


conform to the principle of equality. There is an obvious need for comprehensive


and consistent guidelines in police operating norms.


5.1 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services, in


consultation with interested community organizations, lawyers, police services


and police associations, develop operating guidelines based on the principle of


restraint in exercising powers to detain arrested persons and to impose conduct


restrictions upon release. The guidelines should be made public.


b) police officer training materials and programs be modified and standardized


to reflect the principle of restraint in exercising the arrest power and the duty


to release arrested persons.


c) the Ministry of the Solicitor General and Correctional Services monitor


operating guidelines and training programs to ensure that all materials on


police detention and release reflect the principle of restraint embodied in the


Criminal Code.


Police use of the arrest power, like so much of their street-level discretion, is


difficult to control without an effective monitoring system.^ As a first step towards


effective monitoring, it is essential to make decisions to arrest without warrant more


visible. It should not be a great burden for the arresting officer to articulate the basis


for exercising the discretion to arrest when the accused is brought to the police


station.


Requiring the officer to record his or her reasons in writing would have the benefit


of explaining how the discretion to arrest was exercised according to law. Moreover,


Both the Metropolitan Toronto Police and the Hamilton-Wentworth Regional Police have procedural directives on


this topic. Other urban police services we consulted reported that they do not maintain standing orders or directives


on police detention.


In Chapter 12 we set out our proposal for a comprehensive, system-wide mechanism to monitor and report on


systemic racism in the criminal justice system. Monitoring the arrest power is an essential part of this mechanism.
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written reasons would give the officer in charge a more explicit factual basis for


exercising the statutory power of review. The reasons would also give accused


persons clear explanations of why their liberty is being denied and afford them an


opportunity to correct any factual errors or mistaken assumptions. In addition, the


documentation could facilitate access to relevant information at a subsequent bail


hearing. Finally, the process of articulating reasons should help prepare police


officers to explain why they chose to depart from the important principle of restraint


in exercising their arrest power.


The Commission proposes that both the arresting officer and the officer in charge


should be required to give written reasons for detaining suspects. These reasons


should be read to the accused, forwarded to the crown attorney responsible for the


bail hearing, and disclosed to the duty or defence counsel who represents the


accused at bail court. Accused persons should be given a specific opportunity to


correct statements or assumptions made in the police explanation for detention.


When possible, the police explanations and the responses of accused persons should


be videotaped, and crown counsel and defence counsel should be told if a videotape


recording was made.


5.2 The Commission recommends that -


a) upon arrival at a police station with a detained person, an arresting ofTicer


be required to complete a form explaining why the accused has not been


released. The form should be counter-signed by the officer in charge.


b) an officer in charge who decides not to release the accused be required to


record an explanation of the decision on the form used by the arresting officer.


The officer in charge should also be required to explain the reason for


detention to the accused and provide an opportunity to respond. Any response


by an accused should be recorded on the same form as the reasons given by the


police officers.


c) crown attorneys at the bail hearing be required to disclose to defence or duty


counsel the written police explanations for using arrest and detention powers,


as well as the response, if any, of the accused.


d) police explanations for detention and responses of accused persons be


videotaped whenever possible. The existence of such a videotape should be


disclosed in writing to crown counsel at the bail hearing, who in turn should be


required to disclose it to duty or defence counsel.


Conditional release by the police
One reason the police have traditionally given for failing to release arrested persons


is that they wanted to impose enforceable conditions on the accused. Though the


Criminal Code permits an officer in charge to require financial guarantees that the


accused will appear at court,'' it has not, until recently, allowed the police to impose


conduct restrictions before trial. The police maintain that conditions such as


requiring the accused to stay away from a specific address are often sufficient to


safeguard the public interest in crime prevention and the police investigation. It was


suggested, therefore, that if the police were empowered to impose such conditions
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they would release some or many accused whom they now detain solely in order to


secure conditions at a bail hearing.


Parliament responded to these concerns by granting the police discretion, as of April


1, 1995, to release accused persons subject to certain restrictions on behaviour.


These include: remain within a specified territorial jurisdiction; notify police of


change of address, employment or occupation; abstain from communicating with


named parties or going to certain addresses; and deposit passport.
""


Since the police power to impose release conditions came into effect late in the


Commission's mandate, we were unable to evaluate its impact. Given our other


findings about police discretion, however, we are concerned that this new power be


exercised with restraint. In particular, it should not be used to impose conditions on


arrested persons whom the police would in past have released without conditions,


but solely to promote release of accused people who would otherwise be held for a


bail hearing. Again it would be desirable and have a restraining effect to require


officers to articulate why they consider each release condition necessary.


5.3 The Commission recommends that -


a) upon deciding to impose conditions on the release of an accused, the officer


in charge be required to complete a form explaining why each condition is


deemed necessary.


b) an officer in charge who imposes conditions on the release of an accused be


required to explain why and provide an opportunity for the accused to object.


Any objection by an accused person should be recorded on the same form as


the reasons given by the officer in charge.


c) any accused subject to police-imposed conditions be given a copy of the form


explaining the reasons for each condition.


The new law offers accused persons some protection against unreasonable or unfair


conditions by allowing them to seek changes in conditions imposed by the police


during any attendance in court. If this protection is to be effective, the accused has


to be aware of the right to apply for a variation, and adequate legal advice and


representation is required. Duty counsel must be attuned to the danger of the police


imposing unnecessary or excessive conditions and be prepared to discuss with


accused persons whether variations are appropriate.


5.4 The Commission recommends that -


a) release documents issued by the police contain printed advice that an


accused may apply to be relieved of release conditions on any appearance in


court.


b) duty counsel adopt the routine practice of asking accused persons whether


they are aware of the right to apply to be relieved of release conditions imposed


by the police. If requested by an accused person, duty counsel should assist in


applying for relief.
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"Show cause" reports


A "show cause" report is a written synopsis of the case and the background of the


accused. Police prepare these reports to help crown attorneys decide whether to seek


imprisonment of the accused or request conduct restrictions upon release. The


reports should be factual summaries of what the police know about the alleged


offence; any prior contacts with the criminal justice system of the accused; and


information about the accused's background, including employment status, residence


and personal relationships. Show cause reports may also include any other


information thought relevant to bail decisions, and police recommendations about


whether an accused should be imprisoned or released subject to restrictions on


behaviour until the trial is over.


Police officers sometimes use their total control over the content of show cause


reports to comment on accused persons in a variety of irrelevant, and sometimes


racialized, ways. Commission research shows, for example, that the police


frequently record judgments about whether an accused is unco-operative or


otherwise shows a "bad attitude" towards the police. Reasons given for


recommending imprisonment sometimes consist of little more than mean-spirited


and often stereotypical perceptions of an accused person. Thus sole-support mothers


may be judged "irresponsible," transients as "losers," and immigrants as "only out to


lie," or, as this comment about a young person bom in Laos illustrates, as


ungratefully exploiting the system:


"The YOUTH has no regard for other people's property and seems not to appreciate


the life he has been handed in this country ... This YOUTH should be held in


custody to ensure he does not deprive any more unsuspecting citizens of their


rightfully owned property."


Of particular concern is what appears to be a routine practice in some jurisdictions


of recording and commenting on the accused's immigration history and status or


country of origin. In some circumstances, status in Canada may be relevant for


crown attorneys to consider, but in most cases it is irrelevant. Nevertheless, show


cause reports frequently contain considerable detail about the accused's arrival in


Canada and current immigration status.


Such information in show cause reports is often irrelevant because it is not linked to


concerns that the accused will fail to attend court for trial or any other bail


consideration. Why is such information included? Some officers may think,


consciously or subconsciously, that foreign-bom people alleged to have committed


offences should be singled out. Another possibility is that the operating norms of


policing may encourage officers to act as if foreign-bom accused should be singled


out even if the investigating officers do not themselves share this belief Police


officers may also include such information because they believe it may subtly


influence the decisions of crown attorneys and justices even if it is not specifically


tied to a recommendation. Clearly, racialization of accused persons for any of these
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reasons is unacceptable and should no longer be tolerated by the criminal justice


system.


Information about immigration status or history in Canada may also accompany


police recommendations to detain an accused or attach conduct restrictions to bail.


For example, one comment accompanying a police recommendation states, "... the


accused is a newcomer to this country but quickly learned how to make a living


without working for a living." Another describes the accused as having "everything


to gain by lying and nothing to lose due to the fact that he is a visitor in this


country ..." Even when the question of whether the accused ordinarily resides in


Canada (or Ontario) may be significant to the bail hearing, there is no excuse for


officers presenting the information in a derogatory manner, or using it to make


judgments about the accused's character.


Racialization of accused people in show cause reports, and other unprofessional


commentary about accused persons indicate a clear need for more guidance to


officers about the purpose and appropriate content of these reports. The Ministry of


the Solicitor General and Correctional Services should take the initiative by


providing police officers with guidelines about factors relevant to show cause


reports. Crown attorneys, as the recipients of show cause reports, can also help


eliminate inappropriate commentary and references to irrelevant information that


racializes accused persons. Whenever the relevance of such a comment or reference


on a show cause report is not obvious, a crown attorney should ask the police to


explain in writing why the information is included.


5.5 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services, in


consultation with interested community organizations, lawyers, police services


and police associations, develop a checklist of information about an accused


person relevant to show cause reports.


b) crown attorneys request the police to explain in writing the relevance of any


reference to an accused person's immigration status, nationality, race, ethnicity,


religion, place of origin or birth that is contained in a show cause report.


Commission research also disclosed a problem with police sources of information


that may harm refugee claimants from certain countries. Police officers usually


obtain information about immigration status from the Canadian Police Information


Centre (CPIC, a computer system shared by the police and other law enforcement


agencies) or Citizenship and Immigration Canada. Since the police are not generally


trained on the complexities of Canada's immigration regime, they may simply accept


and transmit what they learn from these sources.


Sometimes, however, the information recorded on CPIC or provided by an


immigration official does not give a true picture of a person's status. For example,


all refugee claimants whose claims are denied are technically subject to deportation,


and official immigration information may describe them as under a removal order.
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But as a matter of policy Canada does not generally deport individuals to some
countries.' Thus, whatever is stated on the formal record, individuals who would be
returned to one of these countries are not in practice subject to an effective removal
order.


This difference in information is potentially a source of considerable confusion,^ and
may result in unjust imprisonment before trial. Police officers who faithfully record
that an accused is "under a removal order," and crown attorneys and bail justices
who receive this information, might view the accused quite differently if they knew
that the immigration department has no intention of deporting him or her in the


foreseeable future.


The solution to this problem lies in the police obtaining more accurate information
about the status of refugee claimants whose claims are denied. There is no reason
why the police cannot determine the true status of an individual said to be subject to


removal. Lists of countries to which Canada does not deport are available.


5.6 The Commission recommends that police not refer to an accused person as
being under a removal order in show cause reports without verifying that
Citizenship and Immigration Canada intends to remove the person from
Canada.


Preparation for bail hearings
As recognized in the Canadian Charter of Rights and Freedoms, prompt access to


legal advice upon arrest or detention is a fundamental right.* While this right is


unrestricted, persons in police custody usually exercise it in anticipation of
questioning by police. In practice they may have little further opportunity to consult
a lawyer to prepare for a bail hearing. An accused person who remains in custody
after questioning does not usually have another opportunity to consult a lawyer
before arriving at bail court. As a result, many prisoners are wholly unprepared for


their first appearance in bail court.


At the time of writing, Canada was not generally deporting refugee claimants to Iran, Sri Lanka or Sudan, among
other countries.


In response to inquiries from the Commission, a Citizenship and Immigration Canada official acknowledged that


"police misinterpretation of detailed explanations of current status is possible." (Internal memorandum dated Feb.
I, 1995, from Hallam Johnston, Director General, Enforcement Branch, National Service Sector, to Luke Morton,
Counsel, Legal Services, Citizenship and Immigration [on file].)


Canadian Charier of Rights and Freedoms, s. 10(b). In Ontario, emergency legal advice is available to arrested


persons 24 hours a day via a toll-free telephone line. All persons in police custody are entided to use this service, or
they may contact a lawyer of their choice if they are able to pay for advice. The police are constitutionally required
to tell arrested persons about the right to consult a lawyer. Police officers must also tell arrested persons about the


emergency service, and ask if the person would like to speak to a lawyer. (R. v. Brydges [1990] I S.C.R. 190).
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Such unprepared prisoners tax the already overstressed duty counsel system. Duty


counsel have no control over the rate at which prisoners are transported to courts. If


large numbers of unprepared prisoners arrive at the same time, duty counsel may be


unable even to interview them properly, still less to provide full advice or verify


information about sureties, employment or residence. One consequence may be


postponement of the bail hearing to obtain further information. Another is that bail


conditions may be imposed that are beyond the financial means of the accused. In


either event, the accused must be held in custody until a subsequent court


appearance. In this way accused persons continue to be deprived of their liberty, and


both the courts and prison systems incur unnecessary costs.


Often the period in police custody between completion of police questioning and


appearance in court lasts several hours, which could be used to prepare for the


hearing. For example, someone who could act as a surety (who guarantees to pay a


sum of money if the accused does not appear for trial) could be called, or


independent confirmation of employment or residence obtained. Unless accused


persons have previous experience with the bail system, however, they are unlikely


even to know what to do, and all accused persons in police custody find it difficult


to make contact with other people.


Custodial remands due to lack of preparation are clearly undesirable because they


significantly disrupt the life of accused persons. They are also extremely expensive


for the justice system. Resources are wasted to incarcerate the accused and transport


them between court and prison, and rescheduled bail hearings consume precious


court time. Clearly, it would be better all around to minimize the number of bail


hearings that are adjourned essentially because the accused is unprepared.


The problem could be alleviated if properly trained and supervised paralegals


assisted accused persons prior to the initial interview with duty or defence counsel.


Such "bail interview officers" could attend at police cells where accused persons are


being held pending transportation to court. They would conduct initial interviews to


determine whether the accused needs an interpreter, or verification of an address or


employment, or if a potential surety is available. The paralegal could then inform


defence or duty counsel which would facilitate counsel's bail interview with the


accused.


5.7 The Commission recommends that -


a) the Ontario Legal Aid Plan establish the position of "bail interview officer"


to assist persons detained by the police to prepare for bail hearings.


b) legal aid area directors work together with members of the local bar, crown


attorneys and representatives of interested community organizations to


establish a training program for bail interview officers. The program should


include working with interpreters and interviewing skills, as well as information


on the bail system and anti-racism.
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c) legal aid area directors establish co-operation protocols with local police
services to secure access to police holding cells for bail interview officers and to
arrange for interviews to be conducted in private,


A more systemic solution to the problem of unprepared accused may be possible in


densely populated urban areas: to extend the operating hours of bail courts. If, as in


some United States jurisdictions, bail court were available 24 hours a day, all


relevant information could be assembled and accused persons properly prepared
before hearings proceed. While an accused person may have to wait some hours for
a hearing, adjournments due to lack of preparation should be rare if bail court is in


session at all times.


The Commission was pleased to learn of a pilot project in the Metropolitan Toronto
area for an expanded bail court. The present plan is for bail justices to be available


20 hours a day to deal with uncontested bail matters, but there is no provision for


duty counsel or crown counsel staffing, at least during the start-up phase. The
expanded bail court could reduce unjust and costly remands into custody and should
be fully supported.


Judicial detention
Police decisions and the information that officers provide are highly significant to


imprisonment before trial, but police officers do not determine what will happen at


bail hearings. The principles governing judicial detention are established in the
Criminal Code, which gives crown counsel and bail justices crucial discretionary
powers. The availability of alternatives to imprisonment may also have a significant


influence.


The Commission's recommendations concentrate on crown attorneys because they
play such an important role in decisions to imprison people before trial. In the vast


majority of hearings, which are governed by the standard presumption of release, the
crown attorney determines whether the state will even seek detention. Crown
attorneys also have significant control over the information about the offence and
the offender that is placed before the court and how the information is presented.


Ball rules: the reverse onus exceptions
Since 1972, Canadian law has promoted the principle of restraint in the use of
imprisonment before trial. To this end, the law generally presumes that an accused
person will be released on bail and requires crown attorneys to "show cause" for


release to be denied. It also presumes that accused persons will be released subject


only to an undertaking - a promise - to attend court for trial, unless, once again, the


crown attorney "shows cause" for a more stringent guarantee of appearance or


restrictions on the accused's conduct.


Five "reverse onus" exceptions to the presumption of release, introduced into the
law in 1976, deviate from the commitment to restraint in the use of imprisonment.
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In these situations, the law presumes that accused persons will be imprisoned before


trial unless they "show cause" for release. The law is intended to make release more


difficult to obtain than under the standard presumption.


Three of the exceptions concern specific types of alleged offences. Thus when the


charge is murder or other offences listed in s. 469 of the Criminal Code' bail


violations, or Narcotic Control Act^ offences of trafficking, possessing drugs for the


purposes of trafficking, importing, or conspiring to traffic in or import drugs, the


accused must show cause to obtain release. Another exception applies to persons


charged with any indictable offence who are "not ordinarily resident in Canada."


Finally, persons charged with any indictable offence alleged to have been committed


while they were on bail must also overcome a presumption of detention.


The Commission's research suggests that in practice, the exception for charges laid


under the Narcotic Control Act may be contributing significantly to disproportionate


imprisonment of untried black accused.* This exception arose out of a perceived


need to strengthen law enforcement to combat the drug trade at the top of the drug


distribution pyramid. In practice, however, the vast majority of trafficking and


importing charges under the Narcotic Control Act are laid against minor actors in


the drug trade. Most people charged with trafficking offences are petty "street


traders" whose activities are a nuisance to local residents and business. A large


proportion of persons charged with importing are small-scale couriers, often women,


whose participation in the drug trade is likely limited. Because such people are


easily replaced by those who control drug supplies, imprisonment of minor dealers


and couriers has a negligible impact on the availability of illegal drugs to users.


In a decision released shortly before the Commission was established, the Supreme


Court of Canada reviewed the justification for this reverse onus for charges under


the Narcotic Control Act. Unfortunately, the majority decision accepts the


conventional rationale for departing from the principle of restraint in these cases. Its


basic assumptions about importers and traffickers are evident in this comment:


Most alleged offenders are neither wealthy nor members of sophisticated


organizations. Drug importers and traffickers, however, have access both to a large


amount of funds and to sophisticated organizations which can assist in a flight from


t


t


The other offences are: treason, alarming Her Majesty, intimidating Parliament or a legislature, inciting to mutiny,


sedition, piracy and piratical acts, accessory after the fact to high treason or murder, and bribing a judicial officer.


Attempting or conspiring to commit any of these offences also creates a reverse onus presumption at bail.


For equivalent charges concerning drugs regulated by the Food and Drugs Act the standard presumption of release


applies.


As noted above, the major study presented in this chapter does not reveal differences in the type of drug charge laid


against black and white accused, but the study of charges laid by 5 District Drug Squad does show differences. In


addition, the prison admissions data for 1992/93, reported in Chapter 4, show massive over-representation of black


people charged with trafficking/importing offences.
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justice. These offenders accordingly pose a significant risk that they will abscond


rather than face trial."


The majority opinion recognizes that some accused charged with trafficking offences


do not fit this profile, and clearly expresses concern that such people not be


inappropriately imprisoned before trial. But the majority justices believed that these


accused, by proving they do not belong to an organized drug ring, can easily show
cause for release. The majority reasons therefore conclude that the risk of


inappropriate imprisonment of "small fry" dealers is not significant enough to


outweigh the risk that "wealthy" and "sophisticated" traffickers and importers might


be inappropriately released under the standard bail process.


By contrast, the dissenting opinion maintains that "small-scale" drug dealers are a


different class of offender than the "prosperous drug lords." It states, in effect, that


rules that might be appropriate for the "drug lords" are quite unnecessary for the


petty traffickers who dominate drug prosecutions:


Those charged with trafficking are often at the bottom of the chain [in the


commercial drug world] and rarely provide a link to the top .... [I]t is far from


apparent that the majority of those arrested for organized drug trafficking have large


amounts of money or organizations which will assist them in escaping. The lowly


streel vendor, the person most likely to be arrested, cannot count on the distant drug


lord to run the risk of stealing him out of the country."


The dissenting opinion also asserts that the opportunity to show cause for release in


a reverse onus bail hearing offers alleged petty traffickers insufficient protection


against unfair - and unconstitutional - imprisonment before trial. In response to the


majority view that petty dealers may avoid detention if they prove they do not


belong to "a criminal organization engaged in distributing narcotics," the dissent


makes two points:


The first difficulty ... is that it is far from clear that a person charged with a more


minor trafficking offence will be able to convince the judge that he or she is not


connected to a drug organization. The argument would require the accused,


presumed to be innocent, to prove the negative proposition that he or she is not part


of a criminal organization. Criminal organizations, unlike unions and service


organizations, do not distribute lists of their members. How is one to prove that one


is not a member?


Second, the argument does not address the difficulty of the lower-level agent of a


larger commercial trafficking organization. The street vendor, while criminally


responsible, may not pose a special risk of pre-trial recidivism or absconding. Yet he


or she may be unable to establish that they are in no way connected to organized


crime. There is no just cause for denying bail in such a case, yet bail might well be


denied on the criteria proposed."


The Court appears not to have had access to current and accurate information on the


operation of this reverse onus provision. The Commission's more recent


investigation suggests that the premises underlying the dissenting opinion are more
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accurate than those of the majority. The practical effect of presuming detention for


persons charged with trafficking or importing offences is to imprison small-scale


offenders. Our findings also indicate an additional reason for serious concern about


the reverse onus exception for Narcotic Control Act offences: its contribution to


racial inequality in the imprisonment of untried accused.


Fairness and racial equality in the Ontario criminal justice system would


undoubtedly be enhanced if Canadian law were to apply the standard presumption of


release to persons charged with trafficking and importing offences under the


Narcotic Control Act. Unfortunately, a recent federal government bill to amend drug


legislation makes no attempt to address the injustices of the reverse onus exception


for trafficking.^"


Restoring the standard presumption of release to these offences would also remove


the anomaly by which persons charged with trafficking in drugs regulated by the


Food and Drugs Act are treated more favourably than those charged with trafficking


offences under the Narcotic Control Act. The ordinary presumption of release


applies to persons charged with trafficking - or any other offence under the Food


and Drugs Act - no matter how large the quantity of drugs involved or the scale of


the accused's (alleged) operations. But the reverse presumption of detention applies


to all persons charged with trafficking or importing offences under the Narcotic


Control Act, no matter how small the quantity.


We are confident that making the presumption of release standard would make little


difference to bail hearings of persons charged with trafficking in or importing


substantial quantities of drugs. In such cases, crown counsel should not find it


difficult to argue for detention if that is deemed necessary.


5.8 The Commission recommends that the Government of Ontario propose to


the Government of Canada that it repeal the reverse onus provision of the


Criminal Code for importing, trafficking and related charges under the Narcotic


Control Act.


Crown counsel discretion


The Criminal Code assigns crown attorneys considerable responsibility over


imprisonment before trial. For the vast majority of charges, which are subject to the


standard presumption of release, the Code authorizes crown attorneys to set the


parameters for the justice's decision. It states that -


the justice shall ... order ... that the accused be released on his giving an undertaking


without conditions, unless the prosecutor ... shows cause, why the detention of the


accused is justified or why [any other] order should be made.


This provision gives crown attorneys the primary say concerning:


• whether an accused person may be released on consent:
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• what reasons for detention are presented to a bail justice; and


• the extent of guarantees and conduct restrictions a justice is likely to impose as a


condition of release.


In view of our findings of racial inequality in imprisonment before trial, crown


attorneys need to be acutely sensitive to how their exercise of discretion may,


perhaps inadvertently, contribute to this injustice. Of equal importance is the


leadership role of crown attorneys in securing justice in the bail system.


The procedures governing Ontario crown attorneys at bail hearings are set out in the


comprehensive Crown Policy Manual, which has been in effect since January
1994."' Many of its procedures should be of considerable assistance to crown


attorneys as they strive to ensure racial equality in the treatment of untried accused.


Some provisions, however, may adversely affect members of racialized communities


or lead people to believe that crown attorneys act in a discriminatory fashion. Other


elements of the manual's bail procedures could be strengthened to assist crown


attorneys, as the introduction states, to "play an important leadership role in


assisting to recognize and eradicate" various forms of discrimination.


There are three main problems with the bail procedures in the Crown Policy


Manual. First, it unduly emphas'^Azes immigration status as a significant measure of


"ties to the community." Second, it fails to alert crown attorneys to the risks of


inadvertent racial discrimination arising from considering factors such as


employment history in bail submissions. Third, it generally lacks direction on crown


attorneys' responsibility to reduce the risk of unfair detention.


Undue emphasis on immigration status


The Crown Policy Manual includes a "checklist of considerations" regarding the


crown's position at bail hearings. Among them is: "Accused not a Canadian citizen,


no firm roots in the community (should his passport be seized)."


This provision confuses three unrelated issues: citizenship, "roots in the community"
and ease of departure from Canada. No necessary connection exists between


citizenship status and roots in the community. Some non-citizens are firmly rooted


in the communities in which they live and work, while some lack strong community


ties.


The same is true of Canadian citizens. Individuals who have recently moved to a


new community are obviously much less strongly rooted there than those who have


lived in the same place all their lives. Thus it is no more sensible to treat


"immigration status" as a measure of community ties than it would be to list as a


relevant factor "accused bom in New Brunswick." Neither reveals anything about


the accused person's present links to the local community. This true concern should


be stated explicitly, which would avoid the currently unseemly spectacle of crown
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attorneys in open court referring to the immigration status of persons who have


spent most of their lives in Canada (see Chapter 7).


Ease of departure from Canada may be an issue in any bail hearing since the


primary ground for detention is the risk of the accused fleeing the court's


jurisdiction. But the merit of linking passport seizure to non-Canadian citizenship is


questionable. Some non-citizens have well-established connections to other countries


(and the resources to leave Canada hurriedly); many do not. The same is true of


Canadian citizens, who face few restrictions on their ability to travel to other


countries. Thus it is difficult to see why passport seizure should play a special role


for persons who are not Canadian citizens.


The Ministry should formulate clearer guidelines to eliminate irrelevant references to


citizenship or immigration status. These guidelines should identify specific aspects


of residence and mobility that may be of concern to a crown attorney in deciding


whether to oppose release.


Undue emphasis on other "ties to the community"
The Crown Policy Manual's guidelines and checklists for bail hearings frequently


refer to employment status and residence as indicators of "ties to the community,"


but fail to warn about the risk of inadvertent discrimination by relying on these


factors. For example, under the heading "Preparation of the Crown brief for the bail


hearing," the manual makes the sensible suggestion to develop protocols with local


police forces respecting the provision of information and liaison for bail hearings.


However, the suggested protocols include reference to "details of residence and


employment history."


Similarly, under the heading "Crown preparation for the bail hearing," the manual


suggests that in seeking a detention order, crown counsel should state "details of


residence and employment history." Elsewhere, crown attorneys are directed to


consider an accused person's education, residence, employment and capacity to


obtain employment, and personal relationships with friends and family, without


warning of the potential for discriminatory application.


Historically, including this type of background information in the show cause report


was an attempt to limit arbitrary discretion by bail magistrates.^^ Information about


the personal relationships, residence, and employment of an accused person was


supposed to enable judges to make fair and rational predictions about the likely


behaviour of that person if released on bail." Over time, presentation of background


information by a crown attorney has become routine at bail hearings.







Imprisonment before Trial 161


The Commission's investigation suggests two distinct problems arise from how
crown attorneys use this information.* The first is that the information, which may
be used in a discriminatory way, may be a poor predictor of the risk of flight.


Second, crown presentation of the information during bail hearings usually makes it


difficult for bail justices to separate consideration of the primary and secondary
grounds for detention. Consequently, accused persons may be inappropriately


detained on the secondary ground for reasons that do not establish a substantial


likelihood that they will commit an offence before the trial.


A substantial body of research in the United States questions the value of basing
bail decisions on personal information about an accused. These studies suggest that


residential stability, employment and nearby family contacts are generally unreliable


indicators of whether an accused person will appear for trial. Summarizing this


research, Gottfredson and Gottfredson conclude that


"[while a] logical case may be made easily for the relevance of items presumably
reflecting roots in the community or employment stability ... there has been ... no
demonstration that the items used actually are predictive.""


Even if information about employment history, residential stability and similar


personal factors were useful in predicting the risk of flight, they indicate little about
the risk of an accused person offending before trial or interfering with the


administration of justice. While the Criminal Code clearly separates the two grounds
for detention and requires a decision on the primary ground before the secondary
one is even considered, in practice bail hearings are much less structured than these


provisions would suggest. Crown counsel typically indicates at the outset if the state


seeks to detain the accused, and, if so, on which ground. The crown then reads into


the record extracts from the show cause report summary of the allegations, the


accused's criminal record or bail status (if any), and the police assessment of the


accused's roots in the community, often referred to as "the background of the


accused."


This procedure may be appropriate when the state seeks detention on the primary
ground because the accused's roots in the community may be relevant to assessing
the risk of flight. But it is quite unsuitable if the secondary ground is argued to seek
imprisonment. In these cases evidence about the accused's roots in the community -
such as length of residence, property ownership, education, homelessness or


employment status - is almost never relevant to predicting whether that person is


substantially likely to commit an offence or interfere with justice before the trial is


over. But because all the information is presented to justices - even when crown
counsel concedes that the risk of flight does not justify imprisonment - it is easy for


The Commission's surveys show, for example, that 52% of provincial division judges and 38% of general division


judges think employment status is "very important" or "important" to bail decisions; a further 30% of provincial and
54% of general division judges think it is "somewhat important". Similarly, 65% of provincial division judges and
61% of general division judges think community ties are important or very important to bail, and a further 26% of
provincial and 32% of general division judges think they are "somewhat important."
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justices to rely inappropriately on roots in the community to make decisions on the


secondary ground. Thus individuals who do not have a criminal record, or whose


criminal histories do not suggest a substantial likelihood of offending may be


imprisoned, in effect because justices wrongly perceive their lifestyles or lack of


employment as evidence of criminality.


Leadership in preventing unfair detention


As well as avoiding inadvertently contributing to unfair detention before trial, crown


attorneys should actively exercise their discretionary powers to secure justice. This


leadership role, which is fundamental to restraint in the bail system, is reflected in


how crown attorneys discharge their responsibility to "show cause" to detain an


accused person, make release conditional on financial guarantees or impose conduct


restrictions.


The Commission has identified four areas in which crown attorney leadership could


significantly reduce the risk of racialized persons being unjustly imprisoned before


trial. The first concerns apparent ambiguities about whether refugee claimants should


be considered ordinarily resident in Canada, and so subject to a reverse onus


presumption if charged with an indictable offence. The second concerns the risk of


unfair detention when release is conditional on financial guarantees that the accused


is unable to meet. Third is leadership to prevent unnecessary and overly intrusive


conduct restrictions on accused persons who are released. Fourth is ensuring that


bail orders are promptly varied if they contain unattainable financial guarantees or


unnecessary conduct restrictions. The Crown Policy Manual should include clear


direction in these areas.


Refugee claimants and the reverse onus presumption
One exception to the standard presumption of release in the bail system applies to


persons charged with indictable offences who are not ordinarily resident in Canada.


We found considerable divergence of views about the meaning of "ordinarily


resident," especially as it applies to refugee claimants. A consultation with justices


of the peace who regularly conduct bail hearings revealed that some believe refugee


claimants are not ordinarily resident no matter how long they have lived in Canada.


To these justices, the presumption of detention would apply to all refugees charged


with indictable offences. Other justices of the peace believe, equally strongly, that


almost all refugee claimants are ordinarily resident because the claim itself


demonstrates a commitment to Canada and a desire to remain. To them, the standard


bail presumption of release generally applies to refugee claimants charged with


indictable offences. As participating justices themselves acknowledged, these


divergent views are likely to produce unacceptable disparity in practice.


To promote consistency, the meaning of ordinary residence must be clarified.


Refugee claimants are residing in Canada and have often established roots in their


local communities. The decision to claim refugee status is obviously evidence of a


desire to remain, and many refugee claimants are unable to return to their countries


of previous residence because of a well-founded fear of persecution. Treating
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refugee claimants as not ordinarily resident may contribute to unjust imprisonment


before trial for racialized accused.


Crown attorneys should show leadership in preventing unjust treatment of refugee


claimants charged with indictable offences. They may do so by assuming the


responsibility of showing cause for detention of such accused. This position should


be incorporated into the Crown Policy Manual as standard policy.


Unattainable bails


Accused persons may be held in prison even after an apparently successful bail


hearing. This occurs when release is made subject to financial conditions the


accused is unable to meet, or guarantees the accused is unable to provide


(unattainable bails). Imprisonment in these conditions is inherently unjust because


the Crown has not shown cause for detention.


During our initial visits to prisons, many black and other racialized prisoners,


especially in the youth detention institutions, said they had been granted bail but


were waiting for sureties to be confirmed or other bail guarantees to be met. Prison


staff in many institutions, together with defence and duty counsel, prisoner support


groups and former prisoners confirmed that substantial proportions of racialized


accused who are granted bail spend days, weeks or even months, in prison because


they cannot meet the bail court's conditions for release. One duty counsel gave us


this example:


"I had a client fi-om Sri Lanka here as a visitor who was accused of sexually


touching three children in the neighbourhood where he was living. He had no


criminal record, no outstanding charges - a man here alone .... It was difficult to


reach his relatives in his home country ... he was a man fleeing persecution. I ran


the case by a couple of crowns, and all agreed in this situation they would release a


person who was normally here without those circumstances on a security [a promise


to pay if the accused does not appear for trial] of $2,000 or $3,000 - because it was


a first offence. There was no pattern of [criminal] behaviour .... Bail was set at


$5,000 cash deposit and later reviewed to $500. The client ended up staying in jail


for three months. This was a prime example of systemic racism."


A "snapshot" study conducted by the Ministry of Correctional Services in 1992


supports concerns about interim imprisonment due to unmet bails - although these


data did not include race. The study found that 35 percent of the 212 adults and


youths aged 16 and 17 who had been granted bail by the first day of the study were


still in prison seven days later.' In a 1994 study, among prisoners who reported that


they had been granted bail but were still in custody at the time they were


interviewed (15.8 percent of the sample), two-thirds indicated that the reason for


A "Bail Conditions survey" during December 16-22, 1991 asked all superintendents to identify "each offender who


is in custody only because he/she has bail set, but not posted" The study monitored the status of these persons for


the week following. The Commission has been advised that no analysis of the findings was prepared. We had access


to a memorandum of instructions to superintendents, and to a survey sheet.
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their continued detention was their inability to meet cash bail or provide an adequate


surety."


In most cases bail is unattainable because the accused person cannot find someone


with sufficient financial means (a surety) to guarantee appearance at trial.


Sometimes release is delayed despite the availability of a surety because the person


cannot satisfy a justice of the peace that the specified amount will be paid should


the accused fail to appear. In other situations sureties withdraw the offer of financial


support, even after the bail order is made, when they understand more about the


extent of their legal obligation. In each situation, an accused person whom the court


has agreed to release on bail is detained until the condition of release is varied or an


alternative, acceptable surety is found.


Changes to the provincial administration of the bail system would reduce the risk of


persons being detained due to inappropriate surety bails. Much would be achieved


by implementing our earlier recommendations to improve accused persons'


preparation for bail hearings. At present, especially in the busy urban bail courts,


duty counsel often do not have the time to conduct the probing but sensitive


questioning required to elicit reliable information about potential sureties. If duty


counsel had access to information obtained and verified by bail interview paralegals,


however, they would be much more able to proceed with bail hearings.


Equally important is the role of crown attorneys in preventing detention due to


unmet surety bails. Since crown attorneys establish the parameters within which the


bail decision is considered and met, they are in practice responsible for the


attainability of release conditions. As ministers of justice, crown counsel have a


professional duty to apply the principle of restraint to protect accused persons


against unjust imprisonment before trial, including when seeking to impose surety


conditions.^^


Conduct restrictions


Many untried accused who are released after a bail hearing find that their pre-trial


liberty is subject to a variety of controls or "conduct restrictions." Limits may be


placed on freedom of movement by means of curfews and area restrictions.


Consumption of alcohol may be forbidden. An accused may be ordered to report to


a police officer at regular intervals or not to associate with friends and


acquaintances. They may be required to carry bail papers - their "freedom tickets" -


at all times.*


In some parts of Ontario the police began routinely to request this conduct restriction in the late 1980s, particularly


for young persons, to facilitate monitoring of compliance with bail orders. Despite criticisms from defence counsel


and community groups that orders to carry bail papers resemble "pass laws" in South Africa's apartheid regime,


some bail justices regularly imposed such conditions. Others have always reftjsed. In 1992, Vaillancourt Prov. Div.


J. held that the requirement to carry bail orders is contrary to the Charter of Rights and Freedoms, stating, "The


concept of persons having to produce their 'papers' to authorities on demand conjures up the image of a police state


which is foreign to our country."(/?. v. Williams, Sept. 14, 1992, Ontario Court (Provincial Division)). However,


Judge Vaillancourt's attention was not drawn to R. v. Shawn P., Sept. 13, 1990, an unreported decision in which the
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Non-compliance with such administrative restrictions has serious consequences.
Breach of bail conditions is itself a criminal offence" for which an accused may be
arrested even without a warrant.'^ Once arrested, persons charged with this offence
are jailed until a bail hearing is held. While release after a bail hearing is possible,


the accused must first overcome a presumption of imprisonment.
^''


Our consultations and submissions disclosed serious concerns about unfairness in


conduct restrictions, particularly for youths.'" We were told, repeatedly, of large


numbers of restrictions, many of which were said to be unnecessary, being imposed
on black and other racialized accused. Lawyers and other community members also


reported it is often difficult, if not impossible, for these youths to comply with
restrictions such as orders to stay away from areas where they live. They had no
doubt that conduct restrictions of this type contribute to unfair imprisonment of
racialized youths before trials.


Commission surveys of judges and lawyers also revealed perceptions of racial


inequality in conduct restrictions. One in five recently appointed judges of the


provincial division, for example, thought that white accused are generally given
fewer conduct restrictions than racial minority accused. When we asked defence


counsel about specific conduct restrictions, 37 percent of respondents with a


substantial racial minority clientele said racial minority accused are more likely than
white accused to be required to carry bail papers at all times. About one-third of the


same group of lawyers said racial minority accused are more likely than white


accused to face three other limitations on freedom: report to the police at regular


intervals, observe a curfew, and "comply with geographic restrictions."


Participants in Commission focus groups emphasized the inappropriate use of
conduct restrictions. Lawyers gave examples of black and other racial minority


youth being given curfews when the alleged offences occurred during daylight


hours, and being ordered to stay away from school when the alleged offences had
no connection with their schools.


The requirement to carry bail papers at all times was identified as a particularly


common conduct restriction for black and other racialized youths. Lawyers described


this control, together with other inappropriate restrictions, as "simply a way of
keeping tabs on the kids" and "setting them up to fail." One lawyer stated


emphatically that "the only reason for these bail conditions is to give the police


control over individuals."


The principles of fairness and restraint require that any conduct restriction imposed
pending trial serve specific purposes relevant to the bail system. Undue and
excessive restrictions may result in accused persons being subjected to arbitrary


intrusions into their daily lives, which are often bitterly resented. Such restrictions


Ontario Court of Appeal declined to rule on the constitutional validity of such a provision.
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serve no social purpose and could lead to further charges, such as bail violations,


that serve no real objective of the criminal justice system.


Leadership by crown attorneys is fundamental to just conduct restrictions. The


tendency within our adversary system is to view defence and duty counsel as


primarily responsible for safeguarding the rights of accused persons. In relation to


bail, however, crown attorneys have an equally important obligation to prevent


unnecessary encroachment on the liberty of the accused. Crown attorneys ought to


request bail conditions only to the extent necessary to secure attendance at court, or


to prevent commission of an offence or interference with justice before trial.


Bail variation procedures
The Criminal Code provisions with respect to bail attempt to protect accused


persons from unattainable bails and unduly harsh conduct restrictions through


procedures for varying bail conditions. Applications for variations may be processed


in provincial division courts, with the consent of crown counsel;^' or by formally


requesting the General Division of the Ontario Court of Justice to review a bail


order. In practice, however, the volume of work in many provincial division courts


has meant that busy crown attorneys may refuse to consider applications on the day


they are made. Instead, requests for even relatively minor changes to a bail order


tend to be channelled to the general division, involving a more lengthy, complex


and costly procedure. During the time necessary to prepare for proceedings in the


general division, the accused person may be held in detention if bail is unattainable


or continue to be subject to unfair restrictions if released.


The Commission is concerned that simple modifications to unattainable bails and


onerous restrictions apparently cannot be handled expeditiously in all provincial bail


courts. We are especially concerned that the referral to the general division should


not, in practice, be required to deal with applications to vary restrictions imposed


under the new police power (discussed above). Crown attorneys should treat


expeditious processing of applications to vary bail orders as a high priority.


5.9 The Commission recommends that the Crown Policy Manual's provisions


regarding bail be amended to -


a) eliminate general and irrelevant references to immigration or citizenship


status.


b) warn of the potential for inadvertent discrimination inherent in relying on


such factors as residence and employment history to predict whether an


accused person will appear in court.


c) warn crown attorneys that evidence relating to the accused's "roots in the


community" generally should not be used to seek detention on the secondary


ground.


d) direct crown attorneys to treat refugee claimants as ordinarily resident for


the purposes of bail hearings.


e) require crown attorneys to ensure that an accused person is not


unnecessarily detained because a surety bail is set too high.
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require crown attorneys to ensure that conditions placed upon release are
directly and substantially related only to securing the accused's attendance in


court or to preventing the commission of offences or interference with the
administration of justice while on bail. Unnecessary and intrusive conditions
such as "carry bail papers" should be avoided,


g) direct crown counsel that expeditious processing of bail variation


applications in provincial division courts be a high priority.


Bail justices' discretion
Bail justices decide whether or not accused persons should be imprisoned before


trial, and whether to require financial guarantees or conduct restrictions of an


accused who is freed. Commission findings show that black accused do not benefit


from the exercise of this discretion to the same extent as white accused. Part of the


problem may be due to the information presented to justices; another likely reason is


how justices assess risk. While sensitive exercise of crown attorney discretion


should reduce the likelihood that decisions are based on vague or irrelevant


information or implicitly discriminatory criteria, bail justices have a distinct role to


play in preventing unjust detention before trial.


As judicial officers, bail justices are formally independent of government bodies


such as the Ministry of the Attorney General. Consequently they are not subject to


government guidelines and procedures such as those we propose for crown
attorneys. Increasingly, however, judges and justices of the peace undertake


education and training programs. Commission findings suggest that among the


highest priorities of such programs should be skills for identifying conduct in bail


court that may unduly penalize racialized persons, techniques for avoiding reliance


on unwarranted assumptions, and methods of recognizing subtle ways in which
empathy and intuition may discriminate. Education and training programs should
also include findings from research into reliable indicators of risk, potential


discrimination in pecuniary release conditions and any specific difficulties that may
arise from certain conduct restrictions.


5.10 The Commission recommends that education for justices of the peace and
judges regarding bail include training to -


a) avoid assumptions that may subtly discriminate against racialized persons.


b) avoid discriminatory application of criteria related to community ties.


c) assess occupation, place of residence and cultural background of accused
persons to ensure that financial release conditions do not impose needlessly


onerous burdens.


d) ensure that conduct restrictions imposed upon release do not interfere with
the lives of accused persons any more than is strictly required.
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Objective indicators of risk


The exercise of discretion at bail hearings centres on predicting how an accused


person would behave if released. However, the court generally lacks sufficient


information about the accused. A more fundamental concern is raised by research


findings cited above that indicate that the standard criteria used in these decisions


are unreliable predictors of risk and likely to cause unjust imprisonment of poor and


racialized people.


The Commission could not find any recent Canadian empirical research on the


impact of current criteria in the bail system. Concerns about them, however, were


raised in a background report by staff of the Law Reform Commission of Canada,


and more recently in the unpublished Barklay Report commissioned by federal and


provincial Ministries of the Solicitor General. The Law Reform Commission report,


which stemmed from its study of Aboriginal people and the criminal justice system,


notes that undue reliance in bail hearings on factors such as unemployment and


stable residence may have a discriminatory effect. To overcome this problem it


recommends research to develop "guidelines using empirically based indicators" that


would "avoid potential unintended discrimination" in the bail system.
^^


Various jurisdictions in the United States and Europe have already created


guidelines, risk profiles or "decision-enabling protocols" to help determine whether


pre-trial release is appropriate.' While apparently "objective" predictive tools may


have potential to reduce unjust imprisonment before trial, they would have to be


designed and used with caution. Predictive factors should be well defined, but


capable of being flexibly applied to persons who do not fit into standard categories.


Specialized training on the limitations as well as the appropriate uses and


interpretation of risk profiles would be essential.


The Commission strongly favours development of race-neutral indicators of


successful pre-trial release. However, it would be premature to apply such indicators


in the form of a risk-profile instrument, or through decision-making presumptions


and principles. Far more important at present is fundamental empirical research on


existing court practices and comparative research on alternatives. Such research


should be sponsored by the Ministries of the Attorney General and the Solicitor


General and Correctional Services. It should address issues such as whether


unemployment or lack of a permanent address are reliable, rational indicators of


whether a person will attend trial or endanger the public if released. The research


should be widely distributed and used in education and training programs for judges,


justices of the peace, crown and defence counsel.


To test the likely effect of predictive tools, Barklay Resources applied the "Pre-Trial Release Instrument" used In


Marion County, Indiana, to data gathered through interviews with remand prisoners in Ontario. The findings indicate


that two in every five persons detained in custody would have been eligible for release had the Release Instrument


criteria been applied to the information reported by the prisoners. Importantly, this research found no evidence of


racially different outcomes in the Release Instrument criteria. ("Awaiting Trial" [note 24].)
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5.11 The Commission recommends that the Ministries of the Solicitor General
and Correctional Ser>'ices and the Attorney General sponsor research into


empirically based indicators to assist the courts in deciding whether to grant
pre-trial release.


Bail supervision programs
Bail supervision programs are community-based services that monitor untried


accused persons. Their general goals are to -


• provide an alternative to detention of accused persons before trial;


• promote the accused's compliance with bail conditions and attendance at court


through supervision and notification of court dates; and
• decrease possible re-arrests and increase the client's ability to use community


services effectively.
^^


These programs assume responsibility, as directed by a bail court, for accused
persons who might otherwise be imprisoned because of the risk of flight, and who
are unable to provide a surety to guarantee appearance at trial. They have operated
in Ontario since 1979 and are highly regarded by many judges,^" lawyers and police


officers.


The agencies currently engaged in bail programs are funded by the Ontario Ministry
of the Solicitor General and Correctional Services. Chronic underfunding, however,
has severely limited the amount of supervision they are able to provide. Depending
on resources, bail programs provide some or all of the following services:


verification, supervision, interviews, verification and offers of supervision at reviews
of initial bail decisions (bail reviews), and counselling and referral.* Although the


number of funded services has risen, the total number of verification^ and
supervision cases has substantially declined in the past few years. The Ministry


reports that in fiscal 1993/94, some 6,500 adults and 1,600 accused aged 16 and 17


participated in bail verification or supervision.'' In fiscal 1992/93 the Ministry


provided $1.74 million to fund bail programs. The approximate cost per client per


day is $6, compared with $140 per day for each accused person incarcerated


pending trial.


Bail programs are not designed to be professional counselling services, though guidance may be given by staff,


many of whom have training in social work. In most cases, accused persons are referred to community facilities.


In fiscal 1983/89 the programs completed 12,280 verification reports. By 1990/91, this had declined to 11,386.


Projections for 1991/92 (the latest data available to the Commission) were that the programs would complete 7,156
reports, a substantial reduction (Ministry of Correctional Services, Youth and Community Corrections Branch,
Program Review: The Bail Verification and Supervision Program, March, 1992).
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Only some parts of the province have bail supervision programs.* No such services


are available for youths aged 12 to 15. Nor does any agreement with federal


authorities provide for supervision of persons awaiting disposition of various types


of immigration and refugee hearings.^ Existing programs for adults and youths aged


16 and 17 operate on small budgets and may regularly be compelled, under their


contracts with the Ministry, to "cap" the number of clients under supervision.


The Toronto Bail Residence, a separate entity with its own board of directors, runs a


small residential facility, Galbraith Bail Residence, for adult and young offender


males under supervision. No equivalent facilities exist for women, and no residential


facilities are run by bail programs outside Metropolitan Toronto.*


Commissioners visited the Ottawa and Toronto bail programs and corresponded with


staff about the extent to which black and other racialized persons use them. Neither


program keeps statistics by racial designation, but staff at the Ottawa program


reported that it has served few racial minority or Aboriginal clients. At the


Commission's request, the Toronto program conducted a one-day "snapshot" count


of its clients. According to the bail supervisors who reported client ethnicity,


approximately 45 percent of clients served on June 14, 1994, by the Metropolitan


Toronto^ offices were members of "visible minorities."'*


Bail program staff report a considerable increase in the numbers of persons who do


not speak English among their clients. While the programs have few resources to


employ interpreters they have attempted to overcome the communication barriers


through recruitment of staff and volunteers, ad hoc arrangements for using court


interpreters, and relying on clients' friends and family. A welcome initiative on the


part of the Toronto Bail Program is the creation of a manual for clients in some 20


languages.


A nagging worry about bail supervision programs is that they may "widen the net"


if used for persons who would otherwise have been released subject only to conduct


restrictions, rather than as a true alternative to imprisonment before trial. Thus


instead of promoting restraint within the bail system, supervision programs may


inadvertently result in increased control over accused persons awaiting trial.


t


In 1980, the Bail Project became the Toronto Bail Program, soon emulated in Kitchener-Waterloo, Hamilton and St.


Catharines. By 1991, Sudbury, Sault St. Marie, Brampton, Windsor, Barric, Thunder Bay, Ottawa, Brantford and


Newmarket had similar programs.


Bail program contracts with the Ministry currently limit services to persons 16 years of age or over charged with


criminal offences. Thus, persons detained in custody pending resolution of their status under the Immigration Act


cannot be considered for bail supervision.


The Ministry of the Solicitor General and Corrections permits persons on bail to reside in post-sentence halfway


houses called "community resource centres." Outside Toronto, this is common.


The program also maintains an office in a city approximately 30 kilometres outside Metro Toronto.
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Concerns about costly and wasteful duplication of supervisory services have also


been raised. A recent review of Ontario bail programs shows, for example, that


more than one in three bail supervision clients was already reporting to the police or


the provincial probation service at the time of entering the bail supervision


program."


Net-widening is obviously a serious concern, suggesting that the use of bail


supervision by courts and its relationship to other community-based controls over


persons on bail ought to be carefully monitored. Nevertheless the Commission
believes that bail supervision can contribute to restraint in the use of imprisonment.


The evaluation referred to above concluded that the bail program "is adding a


humane dimension to the criminal justice system, and may be controlling to some
extent the present growth in remand numbers."'* Even if bail supervision does no


more than limit further growth in remand populations, it is still performing a


valuable function.


The Commission believes that bail supervision programs should be guaranteed


secure funding to enable them to improve their capacity to serve members of


racialized and linguistic minority communities. An expanded program could reach


out to racialized and linguistic minority communities that may have trouble


obtaining access to their services. It could also develop supervisory programs


closely tailored to the specific experiences and needs of different racialized and


linguistic minority communities. Providing appropriate supervision services to


youths aged 12 to 15, should be seriously considered.


Bail supervision programs should no longer be under the jurisdiction of the Ministry


of the Solicitor General and Correctional Services, which appears to assign them a


low funding priority.''' Since bail supervision arises from the decisions of the bail


court system, it would seem appropriate for the Ministry of the Attorney General to


assume responsibility for the bail program.


5.12 The Commission recommends that -


a) the Government of Ontario guarantee funding for existing bail programs
and increase the number of bail programs to ensure adequate supervision


services in all urban centres.


b) bail programs be funded to assist racial and linguistic minority communities


and, in concert with interested individuals and community groups, develop


culturally inclusive bail supervision.


c) bail programs be funded to retain interpretation services.


d) responsibility for bail programs be transferred to the Ministry of the


Attorney General and include supervision of persons awaiting disposition of


immigration and refugee hearings.


e) the Ministry of Community and Social Services, in concert with existing bail


programs and interested community organizations, consider the feasibility of a


bail supervision program for youths aged 12 to 15.
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Access to interpreters


Consultations, surveys and submissions revealed persistent and serious concerns that


accused from racialized communities are unnecessarily detained because essential


interpreter services are inadequate or unavailable. Every aspect of the bail process is


affected by this problem.


Police officers told us of accused persons who would have been released had the


police been able to communicate basic information about the charges and attending


court. Duty counsel said that lack of interpreter services often means they are unable


to elicit basic information essential to represent the accused at a bail hearing:


"We don't have ready access to interpreters at all times .... A client may be in the


[court] cells, but we can't do anything because the only thing they can tell us is their


name. Often the interpreter only comes when the person is brought up [into court].


Unless it's going to be a consent release, [the accused] is screwed."


Defence lawyers gave us examples of clients who would have been released if they


could speak English being jailed until a bail hearing with a suitable interpreter could


be held:


"Recently I had a Spanish-speaking client held ... on an alleged 'theft under


[$1,000],' value of about $40, from Sunday to Tuesday on a holiday weekend - only


because he spoke no English. He was a landed immigrant, employed, had sureties,


no record, no other charges."


"On a contested weekend bail hearing, court will proceed on the spot if the accused


speaks English. Other language groups are adjourned in custody until Monday ...


Non-Europeans will most likely have this language problem. Their right to a fair


bail hearing is paid for by a weekend in jail."


Interpreters stated that arrangements for using them in bail hearings are inadequate.


They described bewildered accused being brought into court without any knowledge


of "whether it is a trial, a bail hearing or whatever." Within a few minutes of seeing


the accused, an interpreter is expected to verify a common language or dialect,


assess the accused's vocabulary or level of understanding in the language, explain


the purpose of a bail hearing, describe what is going to happen in the courtroom and


obtain information for defence or duty counsel. Many of them spoke of accused


persons being needlessly imprisoned because interpreters are given too little time to


perform these complex tasks adequately.


Perhaps the most chilling evidence concerned linguistic minority accused held in jail


who are unable to obtain legal advice that could result in their release. Lawyers told


us of accused who "have been held for weeks at a time without getting legal advice


in a language they can understand." Similarly, a legal aid worker spoke of ten cases,


known to him personally, "of Spanish-speaking and Vietnamese-speaking people


who are sitting in jail without any access to legal aid because of lack of an


interpreter."
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To prevent unjust imprisonment before trial of accused persons from linguistic


minority communities, access to interpreter services must be greatly improved.
Chapter 7 of this Report presents general recommendations on the use of interpreters


in court proceedings. Of specific concern to bail courts are timely notification of the
need for interpretation services and access to such services outside the courtroom to


help defence or duty counsel communicate with linguistic minority accused.


Bail courts must strive to avoid even temporary detention of linguistic minority
accused when English-speaking accused would be released. Timely notification of
the need for interpretation services is fundamental to avoiding such injustice. At
present such information is often included in the material that the police send to


crown attorneys, but it may not be acted upon until the accused arrives at court,


when it may be too late to secure appropriate interpretation services. A more
effective approach is for court administrators to obtain this information from bail


interview officers, the police, or crown attorneys early enough to arrange for the


necessary services.


Within the courthouse, interpretation services should be available whenever duty or
defence counsel or a crown attorney may need to speak with a linguistic minority
accused. Access to interpretation services is obviously essential for duty or defence
counsel to conduct proper interviews in court holding cells. It is also required when
a crown attorney needs basic information before consenting to release the accused.
Personal attendance of an interpreter in these situations should be provided
whenever possible. If an interpreter cannot arrive in time to prevent unjust detention,


however, interpretation services should be provided through three-way telephone
communication.


5.13 The Commission recommends that -


a) under the supervision of the local administrative judge, court administrators
develop procedures to ensure early notification of the impending arrival of a
linguistic minority accused for a bail hearing.


b) wherever possible, interpreters be available to assist counsel and crown
attorneys communicate with an accused person outside the bail hearing. If an
interpreter cannot personally attend, telephone access to an interpreter should
be available.


Representation at bail hearings
Though the liberty of accused persons is at stake in bail hearings, this stage of the
criminal justice system has low visibility in comparison to the drama of contested
trials or the tension of sentencing hearings. Recent trends such as the striking


increase in the proportion of untried prisoners in Ontario institutions is evidence that


the criminal justice system shows less concern about intrusions on liberty before
trial than after conviction. Commission findings demonstrate that lack of restraint in


the use of detention before trial particularly affects black and other racialized


accused.
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Limitations in legal services at bail may have contributed significantly to the


problem. Even before the recent crisis in legal aid funding, legal aid fees for bail


hearings were low and declining. That meant much of this work has been done by


young and inexperienced lawyers, either in the traditional role of privately retained


defence counsel or more likely as duty counsel hired per diem. Unlike the salaried


duty counsel of Metro Toronto and Durham Region who quickly acquire the


necessary skills and confidence for competent representation, per diem duty counsel


receive no systematic training and may work without any assistance or supervision


from senior counsel. Though bail court may well be a good venue for recently


qualified lawyers to learn their trade, hone their skills, and develop confidence,


over-reliance on such lawyers is unfair to them and unjust for accused persons.


Since the Law Society of Upper Canada and the Ontario Government established a


committee to review and restructure the Legal Aid Plan during the final weeks of


our mandate, we have refrained from making specific recommendations based on the


current system. Whatever changes are made, however, high-quality legal


representation must be provided at bail. In light of our findings, failure to provide


such services would be tantamount to colluding in perpetuating racial inequality in


the criminal justice system.
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Chapter 6


Charge Management


[SJound policy at the earliest stages has the greatest


potential to enhance the reputation of the administration


ofjustice among the broadest group of participants.


Conversely, any shortcomings in the initial stages of the


process will adversely affect more participants than


anywhere else in the system .... [WJhile the administration


of justice must be sound at every stage, nowhere is


soundness more important than at the outset.


- The Martin Report^


This chapter looks at the processing of criminal charges outside trial courts. It deals


with decisions about laying and reviewing charges, diversion of charges away from


court proceedings, procedures for resolving issues before charges are tried, including


plea negotiations, and criminal justice services for accused persons, victims and


witnesses. These procedures and services together make up a complex administrative


system, which we term "charge management."


The Commission's Terms of Reference direct us to examine the exercise of


discretion at important decision-making points in the criminal justice system for


evidence of adverse impact on racialized people, and to consider access to justice


services by racialized people. Discretion is the essence of charge management,


starting with police deciding whether an incident warrants a response from the


criminal justice system and crown attorneys deciding whether to prosecute and how


to proceed. Later, informal and formal discussions between crown attorneys and


defence lawyers - sometimes also involving judges - may resolve issues without a


contested trial.


The discretionary powers exercised during charge management are, as the Martin


Committee notes, "of superordinate importance" to the operation of the criminal


system as a whole and to public confidence in its integrity. This is because charge


management determines whether incidents of harmful or other socially undesirable


behaviour are selected for processing by the criminal justice system rather than other


social institutions. Because this system is "costly, blunt and potentially oppressive,"^
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actual or perceived unfairness in its selection procedures may profoundly affect


public confidence.


Also, intervention by the criminal justice system has a broad impact. Every


individual directly affected by criminal charges - victims and other witnesses, as


well as accused persons - must deal with charge management procedures during the


early stages of the process. The number of individuals who experience trial


proceedings is much smaller, and only some accused are exposed to punishment


systems such as probation or prison. Since more people are affected by the exercise


of discretion early in the justice process, any shortcomings in charge management


may contribute to widespread perceptions of injustice (as well as produce unjust


results).'^


The Commission's preliminary consultations revealed two main concerns about


systemic racism in charge management practices. The first is failure to exercise


discretion in favour of racialized people as frequently or as significantly as for white


people. During the early stages of criminal proceedings, police, crown attorney and


defence counsel decisions are often made rapidly, based on limited information and


hidden from public scrutiny. Racialized assumptions and stereotypes may influence


decisions in various ways, some quite subtle, and decision-makers engaged in their


daily routines may not recognize such bias unless they are constantly alert to the


risk.


The second problem is that any failure of criminal justice officials to communicate


adequately with racialized people involved in criminal management procedures may


create or exacerbate perceptions of exclusion from justice. Victims of crime and


accused persons in particular may feel bewildered, overwhelmed and even


dehumanized by charge management proceedings. Strikingly similar experiences of


charge management were reported to the Commission on behalf of victims and


accused persons. These reports illustrated the view of a general division judge who,


on a Commission survey, commented that the criminal justice system -


"is obviously set up to try and deal expeditiously with the caseload. Little or no concern


is given to fundamental basic rights which citizens have. Everything is done to 'please'


the system."


The Commission received numerous complaints about police officers, lawyers or


judges making important decisions without fully communicating what is happening


to persons most affected by the decisions. The point, asserted repeatedly, is that


even if charges are managed properly, a failure to explain the process or the reasons


for decisions shows a lack of respect. When an affected person is from a racialized


community and the justice official involved is white, this lack of respect may well


be experienced as racist even if discrimination is not intended. That experience may
in turn provoke suspicion about why information is being withheld. In short, lack of


communication may be experienced as disrespectful and as indicating racialization.
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In 1991, the Attorney General struck the Advisory Committee on Charge Screening,


Disclosure and Resolution Discussions, known as the Martin Committee. This


Committee reviewed procedures at the early stages of the criminal justice process,


and in 1993 proposed reforms to improve fairness, openness, integrity and


accountability in the charge management system. Since many of these reforms were


implemented during the Commission's mandate, we organized our research to


complement rather than duplicate the Martin Committee's work. Specifically, while


the Martin Report emphasized procedural changes, we concentrated on mechanisms


for eliminating discriminatory treatment of members of black and other racialized


communities.


We discuss, first, how the criminal justice system selects cases and determines how
to proceed. We outline key decisions that police officers or crown attorneys make


when laying, screening and diverting charges, and discuss their impact on accused


persons from black and other racialized communities. We then examine whether the


justice system provides sufficient access to legal services for black and other


racialized accused persons.


Next we discuss the resolution process by which crown and defence counsel,


sometimes with the assistance of a judge, may agree about the information and


submissions to be presented in court if an accused person pleads guilty. This


process, commonly known as plea bargaining, has a history of controversy, but its


role in Ontario charge management is well established. Many accused persons, and


sometimes victims, apparently prefer the speed and certainty of resolution


agreements to a contested trial. However, among members of black and other


racialized communities we found considerable mistrust of the procedure and of


lawyers, especially white lawyers, who urge guilty pleas.


The chapter concludes with problems that victims - especially black and other


racialized women victimized by male partners - may experience in the charge


management system. We document concerns about the exercise of discretion and


access to support services for those who participate in prosecution of the abuser.


Selecting and processing charges
There are two stages in initiating criminal proceedings. The first is the decision to


lay charges, which is usually made by the police (or sometimes by private citizens).


This decision requires formal approval from a justice of the peace. At the second


stage, a crown attorney reviews the charges to determine which should proceed.


Crown attorneys may have further administrative choices that affect the number and


nature of prosecutions. One important choice is the option of placing suitable


accused persons into a diversion program rather than proceeding to trial. Another


arises when an alleged offence offers the state the option of proceeding by


indictment or summarily.
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Police discretion to lay charges
In law and in practice, the police generally have considerable discretion over


whether to lay charges and which ones to lay. Ontario law maintains the principle of


"constabulary independence,'"* which means that police officers may decide to lay


charges based on their perceptions of an allegedly criminal incident. Though officers


are free to consider the wishes of victims or opinions of crown attorneys, the police


retain the ultimate choice.


The legal test for laying a charge is that an officer or private citizen must have


"reasonable and probable grounds" (evidence) to believe that the suspect has


committed an offence. This standard is intended to prevent incidents being selected


for criminal justice processing when the facts fail to indicate a reasonable basis for


believing that the suspect has broken the law. However, police officers are not


normally obliged to lay charges simply because of an honest belief that "reasonable


and probable grounds" exist. Once this threshold is met, police officers still have


discretion over whether to lay charges and, if so, which charge(s).


Even a simple situation may permit a choice among several charges of varying


severity (as measured by the maximum penalty upon conviction). For example, a


group of 18-year-old youths who are caught driving around in a car they have


broken into could be charged with the following offences: theft over $5,000,'


possession of stolen property over $5,000,* mischief to property over $5,000,^ taking


a motor vehicle without consent,* or conspiring to commit any of these offences.


The maximum penalties for these offences range from six months to 10 years of


imprisonment. Of course, instead of laying a charge, an officer may decide to escort


the youths to their homes, inform their parents and deliver a stem lecture.


In some circumstances, police officers no longer officially exercise discretion over


whether to lay charges once they believe reasonable and probable grounds exist. For


example, provincial and local policies now require Ontario police officers to lay


charges when assaults occur within family settings.' Such policies significantly


curtail police discretion in the charging system, but they have not eliminated it.


Even in these instances police officers must determine whether reasonable and


probable grounds exist.


Findings about police charging discretion
The Commission's surveys and consultations revealed that many Ontarians do not


believe that police always exercise their charging discretion fairly. For example, our


public opinion survey of black, white and Chinese residents of Metro Toronto asked


respondents if they think a black person who punches a white person and a white


person who punches a black person are equally likely to be charged.* Almost one in


two (48%) black, more than one in four (29%) Chinese and one in five (21%) white


The methodology of this study is summarized in Chapter 2 and described in more detail in our Technical Volume.


See Appendix B.
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residents think the black person is more Hkely to be charged. Ahnost no one


beheved that the white person is more likely to be charged."


Numerous complaints about police bias in charging were made during our public


consultations. It was alleged that police officers are quick to charge racialized


persons while they would not charge white persons in similar circumstances, and


that charges against racialized persons tend to be more severe or more numerous


than warranted. We also received several reports of incidents that were provoked or


exacerbated by harsh police treatment and that resulted in charges against a


racialized person.


Two examples recorded by Commission staff illustrate the problems. In both cases


the accused person was eventually acquitted, but first each had to endure


prosecution and trial on charges that were understandably experienced as abusive.


• N, a Chinese nurse, was driving from work with a co-worker on their way for a


dinner break in Chinatown, when they were pulled over by a cruiser with one


male and one female police officer. The officers took N's licence and ownership


information back to their car for checking. They were taking a long time and


giggling, and N was in a hurry, because she still had to eat before returning to


work. N approached the police car to explain and ask for her licence back. She


was thrown into the back of the cruiser by the police woman, suffering head and


other injuries, and was sworn at when she tried to ask questions and stand up for


her rights. The officers gave N a ticket for an expired licence sticker, told her


she would be charged with disturbing the peace and assault, and took her to the


station, where she was kept for several hours. With the support of the Chinese-


Canadian community and women's groups, N was able to retain a lawyer and


was acquitted on all charges. She later filed a complaint with the Public


Complaints Commission, which was upheld by a board of inquiry.


• On February 19, 1993, P, an 18-year-old black male, was stopped by the police.


He and his younger brother were coming from their church's youth basketball


game and were standing at Birchmount and Finch [a major intersection in


Metropolitan Toronto] when a police car drove by. By way of a dare he raised


his left arm, gave the peace sign and shouted "peace out, copper." The car made
a U-turn and stopped in front of them. Two officers came out of the car; one


white, the other Asian. The white officer approached him asked what he'd said.


P explained to the officer, who then said that P had picked the wrong officer to


mess with. The officer then asked him for ID [identification]. P asked if he was


being arrested, and his brother pointed out that P didn't have to show any ID


unless he was being arrested, so P agreed with his brother not to show any ID.


The next thing he knew was that he was being thrown up against the police car.


There was a struggle, and the officer put handcuffs on him while P was yelling


and screaming, "What's going on?" P was taken to the station, where he was


No black residents and only 1 percent of white and Chinese residents report this view.
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charged with resisting arrest, assault, mischief and disturbing the peace. At trial,


P was acquitted of all charges. The trial judge concluded that "[t]he evidence of


the Crown's case through the officers suffered significantly from inconsistencies,


which impacted on credibility ... the overall evidence of the police left me with a


distinct impression that they were overreaching, and filling in the lacunae of


their case."'"


The Commission received additional accounts of unfairness in police charging


practices from some who work in the criminal justice system. A written submission


from the Ontario Board of Parole (central region), for example, raised concerns


about drug enforcement practices:


"We hear about people being 'bugged' by undercover officers until they agree to find


drugs, and others who claim to have been subjected to illegal searches which produce


drugs of suspicious origin. In other words, while the [Parole Board] sees those who


actually do traffick drugs, we also meet individuals who are induced to traffick and


those who don't traffick, but may be charged anyway. There is some suspicion that drug-


related cases are easier to prove in court and [charges] are more likely to be laid against


[young black males], which both increases the likelihood of a conviction and helps to


perpetuate the stereotype of black drug users/dealers."


Two defence counsel who responded to the Commission's survey stated that -


"Trumped-up multiple charges by the police ... are most common when dealing with


street-level addicts who traffick in narcotics, especially crack. In my experience 75-80%


of these clients come from a minority background."


"In many cases I have had, I am sure the police would not have charged the person if


the person was white. It seems to me the police are more willing to resolve disputes


[that] could merit charges of assault, theft or 'threatening' without laying charges if the


person is white."


These accounts of explicit and more subtle forms of racial bias in charging practices


are depressingly similar to those of previous reports documenting the experiences of


black and other racialized Ontarians. Sometimes, however, such accounts have been


discredited as mere anecdotes, unsupported by systematic evidence of differential


outcomes. Resource constraints prevented the Commission from conducting a


comprehensive study of the extent to which the police exercise charging discretion


differently in response to similar behaviour by white and racialized people. But


findings from related Commission research are consistent with perceptions of


differential treatment.


For example -


• As documented in Chapter 4, recent prison admissions data indicate that black


persons are most over-represented, relative to white persons, among untried


prisoners whose most serious charge is drug trafficking/importing, drug


possession, obstructing justice or a weapons offence. These charges generally
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result from police initiative in seeking out criminal offences rather than from a


complaint by a victim or another person.


• A study of 248 randomly selected Youth Bureau files, drawn from completed


cases at two Metropolitan Toronto police divisions, indicates that black youths


are over-represented among young persons whose charges are initiated solely by
the police rather than in response to a complaint. The data show that 41% of the


sample as a whole, but 52% of the youths whose charges are solely initiated by


the police, are black. By contrast 40% of the sample as a whole, but only 29%)


of youths whose charges are solely initiated by the police, are white."


An observation study of 217 cases in Metro Toronto courts found that,


proportionate to their number in court, black defendants are significantly more
likely than white or other racial minority accused to face at least one drug or


weapons charge.' The study also shows that these types of charges are


significantly more likely to have arisen from proactive than reactive policing.


According to these data 77% of the cases resulting in at least one drug or


weapons charge, but only 37% of other cases, stem from proactive police


activity. Black accused in this study are no more likely than white or other racial


minority accused to have been charged with other offences as a result of
proactive policing.


These findings are only fragments of a larger picture. However, they tend to support


oft-repeated complaints that the police scrutinize black Ontarians more closely than


others and differentially select them for processing by the criminal justice system.


Clearly, any such differential treatment is unacceptable.


As we document in Chapter 10, many Ontario police services appear to be seriously


attempting to improve relationships with black and other racialized communities,
largely by implementing community policing practices. Unless a commitment to


racial equality is entrenched in charging practices, however, such efforts may do
little to alleviate existing suspicion. Consequently, measures to secure and
demonstrate publicly such a commitment should be a high priority in new policing


systems.


One response to our findings would be to reduce police discretion over charging
decisions. This could be achieved by, for example, decriminalizing or reducing the


enforcement priority given to offences such as possession of a narcotic, developing
and enforcing specific guidelines to govern police action, and increasing the powers
of justices of the peace to stop charges from proceeding further ("refuse to issue


process"). Such initiatives may have the important effect of clarifying what the


criminal justice system expects of the police and of formalizing the procedures
governing the selection of cases for criminal proceedings. The risk would remain.


The study observed 217 court processes in various courts that serve parts of Metro with large


black or other racialized communities. Details of this study are in the Commission's
Technical Volume. See Appendix B.
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however, that individual officers might ignore or manipulate procedural changes to


achieve their charging objectives.


Another approach would be to maintain police discretion but provide officers with


alternatives to criminal charges, such as formal procedures for diverting persons


from criminal proceedings. While such procedures are common in other


jurisdictions, they do not exist for police in Ontario. Here as elsewhere, police


officers may choose not to proceed with charges, but no system guides the exercise


of the discretion to avoid charges or encourages the use of this discretion.


Police diversion or "cautioning" systems in other jurisdictions vary considerably. In


Britain, for example, government policy promotes cautioning as an alternative to


laying charges, especially with young persons.'' Simple criteria have been


established to determine whether an individual qualifies for a caution, and cautions


are officially recorded. However, officers are not required to caution everyone who
fits the criteria," and disparity among police jurisdictions suggests substantial


variation in local police practice.


Under the British system, issuing and recording a caution is the only official


response to an offence diverted by the police. A more proactive version of police


cautioning is the ''enhanced cautioning" or "family conferencing" model adopted by


a police service in New South Wales, Australia, which has attracted considerable


interest among some police officers in Metro Toronto and other Ontario


jurisdictions.


The family conference "is designed as a ritual in which victims, offenders, and those


closest to them can deal with their shame and anger ... [and] then remove the labels


of victim and offender."'^ This form of cautioning is developed from a traditional


response of New Zealand's Maori people to unacceptable behaviour, in which the


extended network of a young person's family and friends share responsibility for the


person's misbehaviour and involve its victims in resolving the problem. As
administered in New South Wales, the police convene a meeting of the young


person and his or her supporters that also includes, if possible, the victim with his or


her supporters. Everyone present at the meeting, which is facilitated by a trained and


experienced officer, is given an opportunity to say how the offending behaviour


affected them, and the young person is asked about the incident. Towards the end of


the meeting the group develops a plan through which the young person may redress


the harm caused.


Police proponents of the model describe it as a form of "reintegrative shaming"'''


that reduces both recidivism and the resources devoted to costly criminal justice


The most significant criteria are that the police have sufficient evidence of the person's guilt to "give a realistic


prospect of conviction," and that the offender admits the offence and gives informed consent to being cautioned


(Home Office Circular, 59/1990 Annex B). In the 1994 revision of the guidelines, the Home Office for the first time


prohibited police cautioning for very serious indictable offences and limited repeat cautions to the most minor


offences (Home Office Circular, 18/1994).
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processing. Enhanced cautioning draws on the sense of shame generated by social


disapproval or disgrace because -


"... people are deterred less by the threat of official punishment than by the threat of


public disgrace. The threat of a loss of status and affection is the really significant threat.


And this is not a threat that can be made by state officials. It can only be made by those


who have a significant personal relationship with the person whose behaviour is in


question.""


The purpose of enhanced cautioning is not to humiliate offenders but to reintegrate


them into the community by developing their awareness of the harmful


consequences of their behaviour and by reinforcing collective accountability for such


behaviour. Drawing on their experiences, police trainers and advocates of family


conferencing state:


An effective Family Conference ... threatens the young offender(s) with social


disapproval. But in making the distinction between unacceptable behaviour and the


potentially good young person or people responsible for that behaviour, the Conference


offers the possibility of social reintegration .... A successful conference ... makes [young


offenders] aware of the consequences of their behaviour .... Self-control is reinforced by


supportive community control to minimize the risk of further offending. This


strengthening of community control and collective accountability is preferable to a


system that relies on increased state control to deter offending behaviour.
"'


Commissioners met with the police officer responsible for the enhanced cautioning


system in New South Wales and were persuaded that this model could address many
of the concerns of black and other racialized Ontarians about police charging


discretion, especially in dealings with youths. Even a simple formal cautioning


scheme, such as Britain's, which reflects the principle of restraint in the use of


criminal proceedings, could significantly reduce community anxieties about police


charges. To be effective, however, any such scheme in Ontario would have to


incorporate safeguards against practices that produce or are perceived to produce


racial inequality.


This problem has been raised with respect to the British cautioning scheme. Recent


research, based on the files of seven police jurisdictions, suggests that "Afro-


Caribbean" (black) youths are considerably more likely than white youths to be


charged with criminal offences by the police rather than cautioned." Neither the


type of offence committed nor previous criminal histories explained the significant


difference in prosecution rates. The study identified only one possible non-racialized


explanation for some of the discrepancy in one of the jurisdictions: Afro-Caribbean


youths are less likely to admit the offence, and so are disqualified from the


cautioning scheme. Any cautioning regime introduced in Ontario would need to


protect against the risk that racialized judgments might influence police selection


decisions.


Equally important is the need to guard against "net-widening." A standard objection


to creating new options within the criminal justice system is that the powers might







1 88 EXAMINING PRACTICES


be used not to reduce the number of persons formally charged, but to draw more


people into the system. Instead of cautioning persons who would formerly have been


charged, for example, the police might end up cautioning people whom they would


previously have informally warned.'*


The risk of net-widening may be reduced, if not eliminated, by requiring the police


to issue cautions rather than lay charges unless criminal proceedings are specifically


justified, by monitoring the impact of new police powers and by scrutinizing how
they are used. Consistent with the principle of restraint in applying criminal law,


Ontario should establish provincial guidelines for a police cautioning system. Police


officers should be required to use their cautioning power in preference to charges


unless they account for a departure from cautioning in writing. In formulating the


cautioning guidelines, the Ministry of the Solicitor General and Correctional


Services should avoid incorporating systemic biases. The use of the cautioning


power and its relationship to police charging practices should be monitored for


evidence of net-widening and racial bias.


The Commission also proposes that Ontario police services establish an enhanced


cautioning system. While the police should develop it in concert with interested


community organizations and individuals, the Ministries of the Solicitor General and


Correctional Services and Attorney General, should formulate guidelines for local


schemes. Start-up and training costs for enhanced cautioning should be provided by


the Ministry of the Solicitor General and Correctional Services.


Drawing on the New South Wales model, enhanced cautioning systems should


include "community accountability conferences." These conferences should involve


the offender and family members and friends, and the victim (if he or she wishes to


participate) together with family members or friends. While participation by the


victim is important to community accountability conferences, if the victim is


unwilling, a modified conference should nevertheless proceed.


The police should convene the conference, and an officer trained in family


conferencing techniques should facilitate it. Depending on local procedures, a


trained community member may act as a joint facilitator. Interpretation should be


available if needed by any participant in the conference. The enhanced cautioning


system should be monitored for recidivism rates and satisfaction with the process, as


well as for evidence of net-widening and racial or gender bias.


6.1 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services establish


provincial guidelines for a formal police cautioning system.


b) the guidelines require police officers to use the cautioning power instead of


charges unless the need for charges is justified in writing.


c) the use of the cautioning power and its relationship to charging practices be


monitored for evidence of "net-widening" and racial bias.
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6.2 The Commission recommends that -


a) the Ministries of the Solicitor General and Correctional Services and the


Attorney General develop general criteria for Ontario police services to


establish enhanced cautioning systems that include community accountability


conferences.


b) Ontario police services, in concert with interested community organizations


and individuals, establish enhanced cautioning systems that include community


accountability conferences.


c) the Ministry of the Solicitor General and Correctional Services provide start-


up and training funds for enhanced cautioning systems.


d) enhanced cautioning systems be monitored for recidivism rates and


satisfaction with the process, and for evidence of net-widening and racial bias.


Crown attorney discretion to review charges
The second stage of the charge selection process involves crown attorneys reviewing


or screening charges to determine if prosecution is viable. Crown attorneys have


always had discretion, independent of the police, to decide if charges should


proceed. In this role, they have long been responsible for safeguarding the public


interest in a fair and accountable manner.


Until recently, however, little was known about the formal principles used by crown


attorneys in deciding whether to endorse, withdraw or modify charges laid by the


police. With the implementation of the Martin Committee's recommendations on


charge screening,' this exercise of discretion by Ontario crown attorneys is now
subject to comprehensive and publicly available guidelines. '' While charges


prosecuted by federal agents, such as those laid under the Narcotic Control Act, are


not formally within the Ontario screening system, we understand that federal agents


are generally directed to follow the charge screening criteria recommended in the


Martin Report}^


The new Ontario screening system anticipates early scrutiny of all charges by a local


crown attorney to determine whether to prosecute. Subsequently, charges that have


been selected for prosecution are to be periodically reviewed to ensure that criminal


proceedings continue to be viable. The review guidelines highlight three elements.


First, crown attorneys must ensure that no "insuperable legal or jurisdictional"


obstacles to successful prosecution exist. "Fatally flawed" prosecutions should be


avoided because they expose accused persons and victims to needless stress and


expense, and waste judicial and prosecutorial resources.


Second, crown attorneys are to assess whether the available evidence indicates "a


reasonable prospect" of conviction. This test involves a decision, based on the


quality of the evidence - which would include the credibility of key witnesses - and


The Commission's research indicates that some regions systematically screened charges before the new guidelines


were developed. So far as the Commission could determine, all Ontario crown attorneys offices had implemented the


new screening system by the end of 1994.







190 EXAMINING PRACTICES


its admissibility, togetiier with any defences known to tiie state. By maicing this test


objective, the guidehnes seeic to limit the influence of the personal views of crown


attorneys and to promote close and independent scrutiny of the evidence gathered by


the police. Whatever crown attorneys think about an accused person, prosecutions


should not be launched or continued if the evidence indicates no reasonable prospect


of conviction.^'


The third review element, which is addressed only after a crown attorney concludes


that a "reasonable prospect of conviction" exists, requires explicit consideration of


whether prosecution is in "the public interest." As the Martin Committee


acknowledged, the "public interest in prosecution" is a broad standard that may
require assessing a variety of factors. The starting point of the new screening


system, however, is that the public interest generally favours prosecution whenever


"a reasonable prospect of conviction" exists. This creates a presumption in favour of


prosecuting accused persons once viable charges have been laid, even if the charge


selected for prosecution differs from what the police originally chose. The


presumption may be overcome if the public interest is likely to be better served by


diverting the charge from a criminal prosecution.


Depending on the charges that emerge from the screening process, crown attorneys


may have discretion over the prosecution procedure. A large and growing number of


criminal offences offer the state the option of proceeding by indictment or


summarily. When the Crown proceeds by indictment, the maximum sentence


available upon conviction is much higher. In practice, sentences imposed tend to be


higher when the Crown proceeds by indictment.


The choice of prosecution procedure also has implications for how a case is tried.


All summary prosecutions under the Criminal Code and related federal legislation


are dealt with by a judge of the provincial division of the Ontario Court of Justice.


By contrast, if the crown attorney elects to proceed by indictment, the accused


person may usually choose whether to be tried by a provincial division judge* or in


the general division by a judge and jury or by a judge alone.^^


Findings about the review of charges
The Commission found considerable public confusion about the role of crown


attorneys in charge management, and radically varying perceptions about racial


injustice in their exercise of discretion. Some participants in Commission


consultations said they do not understand what crown attorneys do, while others


clearly believed that crown attorneys are lawyers for the police. Among those who


correctly identified crown attorneys as independent of the police, there was


suspicion that in practice many crown attorneys are too close to the police.


Section 553 of the Criminal Code assigns some charges exclusively to the provincial division, no matter how the


state elects to proceed.
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This opinion was also held by some defence and duty counsel. They suggested that


the working relationship between crown attorneys and police officers may lead to


failure to review charges adequately or to scrutinize fully the evidence on which


racialized persons are charged. Consequently, exercise of discretion carries a


significant risk of transmitting bias against black and other racialized persons into


the next stage of the criminal justice process.


Research into prosecutorial discretion suggests a problem in the extent to which


crown attorneys rely on documentation prepared for them by the police." A study


based on empirical research in an urban jurisdiction in Ontario concludes, for


example, that police control so much of the paper flow that in practice prosecutorial


discretion over charges has been quite limited.'^ A recent British study also


identified police control over information as a significant obstacle to truly


independent judgments by prosecutors. The authors show that the police can and do


pre-determine how crown discretion will be used by deciding what information


appears on file and how that information is presented.


Examination of case files and discussions with officers indicate a broad awareness of the


factors which militate for or against prosecution. However, for the police the relevance


of these public interest factors is not in providing external criteria against which cases


are to be judged. Rather, these public interest factors provide a resource upon which the


officers preparing or reviewing cases can draw as a means of justifying the decision or


recommendation made and of achieving the favoured outcome. The informal working


rules of the police provide the reason for a particular decision, the formal guidelines


provide the justification.^"


Both crown and defence counsel, as well as community members, suggested that


crown discretion may be subtly influenced by stereotypes associating racialized


people with crimes. The next chapter documents ways in which crown attorneys, as


well as judges and defence lawyers, expose themselves to this criticism by making


irrelevant references to race in courtrooms. Less visible, but no less important, are


unspoken assumptions that may influence prosecutorial discretion during charge


selection. According to one defence counsel responding to the Commission's survey,


for example -


"Assumptions are made by police, crowns and judges that certain racial minorities are


more likely to be guilty of certain categories of offences, and discretion is exercised or


restricted accordingly."


Others we consulted insisted that the exercise of crown discretion to review charges,


though sometimes flawed and often uneven, does not reflect systemic racism. Many
crown attorneys forcefully expressed this view, and defence counsel and judges also


generally supported it.


As shown in Chapter 5, some police characterizations of accused persons are extremely negative.
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Because of the extensive changes to screening procedures during the Commission's


mandate, we did not attempt to compare results from this type of prosecutorial


discretion for persons from white and racialized communities. One of our major


studies however, permitted a limited analysis of crown discretion to select the


prosecution procedure. The study (described in Chapter 5) compares various


criminal justice outcomes for white and black males charged with the same five


offence types during 1989/90 by the Metropolitan Toronto Police. While some of


the offences included in the study are indictable only, others - sexual assault,


"assault peace officer," bail violations and various drug charges - can proceed


summarily or by indictment (hybrid offences).


Comparison of the outcomes of crown elections shows small but statistically


significant differences favouring white accused across the entire sample of these


offences, and for those charged with assaulting a peace officer and the hybrid drug


offences. In the entire sample of hybrid charges, 37% of charges laid against white


accused, compared with 31% of charges laid against black accused, were dealt with


summarily. In the "assault peace officer" sample, 29% of charges laid against white


accused and 12% of those laid against black accused were dealt with summarily. In


the hybrid drug charge sample, 65% of charges laid against white accused, and 46%
of those laid against black accused were dealt with summarily. No statistically


significant difference appears in the choice of prosecution procedure for tnose


charged with sexual assault or bail violations.


Of course, these findings are based on charge management practices in 1989/90,


before implementation of the new Crown Policy Manual. Further, the samples are


derived from a single jurisdiction and cover a limited number of offences, and


details of the incidents that led to the charges are unknown. It is nevertheless


striking that racial differences appear for two highly discretionary charges that are


usually initiated by the police and have been strongly linked to racialized


stereotypes about the supposed criminality of black people.


These findings highlight the need for vigilance by Ontario crown attorneys. While


all would undoubtedly agree that "racism, sexism, and other forms of discrimination


have no place in the administration of criminal justice,"^' stereotypes and implicit


assumptions may still influence the routine exercise of discretion in subtle ways.


Heavy reliance on information presented by police, for example, exposes crown


attorneys to the risk that their decisions may inadvertently incorporate transmitted


bias.


Another concern is the large caseloads of many crown attorneys, which promote


rapid decision-making that is vulnerable to the influence of stereotypes such as


"unsettled" lifestyles, "notorious" residential areas, and "cultural propensities to


crime." Such influences may result in a crown attorney exercising discretion against


those who are perceived to fit the stereotypical description.
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Crown attorneys should be alerted to specific ways of avoiding the influence of


racialization on the exercise of prosecutorial discretion. The present Crown Policy


Manual provides only general guidance through its introductory statement. It asserts


that in exercising a discretionary power, crown attorneys "need to be aware of its


context so that discriminator)' stereotypes do not influence ... decision-making."


Crown attorneys are directed to be aware of systemic discrimination, which is


defined by reference to a leading case in the Supreme Court of Canada on "adverse


discrimination" and to the 1993 Canadian Bar Association's Report on Gender


Equalitv in the Legal Profession (the Wilson Report). They are also reminded that


as key participants in the criminal justice system, crown attorneys "can play an


important leadership role in assisting to recognize and eradicate" various forms of


discrimination."^


These principles are intended to govern all the individual policies and procedures


contained in the manual. In practice, however, busy crown attorneys may find it


difficult to identify subtle biases or examples of systemic discrimination in the day-


to-day exercise of their own charging discretion or that of the police. Many people


in Ontario, however, have considerable experience with and expertise in helping


others to apply anti-discrimination principles to institutional policies and practices.


The Commission urges that these skills be utilized in the ongoing revision of the


Crown Policy Manual.


6.3 The Commission recommends that the Ministry of the Attorney General


establish a committee that includes crown attorneys and other Ministry


officials, defence counsel, and representatives from racialized communities to


advise on revisions to the Crown Policy Manual.


Discretion to avoid court proceedings
In some circumstances crown attorneys have discretion to dispose of charges


without a trial that they might otherwise prosecute. Offenders who avoid prosecution


in this way are required to perform acts of contrition or redress.' Once the


conditions are fulfilled, the crown attorney normally withdraws or stays the charges


and the person avoids a criminal conviction.


The most extensive diversion program in Ontario, the Alternative Measures


Program, was established under the Young Offenders Act for youths aged 12 to 17.


Another important program serves adult Aboriginal persons charged with various


offences.-^ Some Ontario jurisdictions maintain diversion programs for adult


offenders of any heritage who are charged with a small number of minor offences.


Legislation recently passed by the federal government formally authorizes the


Within the informal programs for adults, the act of contrition is of\en a charitable contribution of a fixed amount.


The formal programs have more options. They may, for example, require the diverted person to write a letter of


apology, pay compensation or make restitution, or perlbrm community service. Some progrjuns also permit crown


attorneys to seek referrals to a social or mental health agency, or require a diverted person to attend a counselling


program.
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provinces to introduce equivalent programs for adults as for youths,^* and a more


systematic diversion program for adults charged with a range of offences is planned


for the spring of 1 996.


The Alternative Measures Program establishes guidelines for the exercise of crown


discretion in diverting young persons from criminal prosecution. Diversion is


restricted to those who admit responsibility for the incident that led to the charge,


and certain offences are excluded. For example, young persons charged with


offences such as sexual assaults, serious non-sexual assaults, drug and firearms


offences are ineligible for the program. Conversely, for some types of charges,


diversion may be presumed. For example, youths charged with minor property


offences are eligible for diversion if they accept responsibility for the offence and


freely consent to participate.


Within such guidelines, crown attorneys are responsible for approving admission to


diversion programs and determining whether diverted persons have met the


conditions. Depending on the program and the offence, these decisions may be


straightforward or may require complex judgments. Diversion of an adult accused of


shoplifting, for example, requires a crown attorney to do little more than ascertain


that the person admits the offence and is willing to enter the program. By contrast,


decisions regarding youths charged with offences that are neither excluded from


Alternative Measures nor presumptively diverted should take account of the youth's


needs and circumstances, any prior offences, the community interest and the


victim's wishes. Crown attorneys may also consider "other behavioural patterns" of


the young person, including his or her attitudes to authority, school, friends,


acquaintances and family.


Once a crown attorney has approved a young person for the Alternative Measures


Program, discretion is temporarily passed to a community-based agency involved in


the program. Such agencies supervise persons referred to them, much like probation


offices do for convicted persons. Their particular task is to formulate suitable


measures for their clients, which may include counselling or therapy, and acts of


contrition or redress, and to monitor performance of the stipulated measures.' Only


if the young person and the agency agree does the young person enter the program.


A supervising agency is obligated to notify the crown attorneys' office whether the


youth has completed the measures satisfactorily. Then the crown attorney must


decide whether or not to proceed with the charges against the youth. If the youth


has co-operated with the agency and fully completed the stipulated program, the


Among the choices available to the probation officer are requirements that the young person apologize to the victim,


orally or in writing, compensate, make restitution or perform personal service for the victim, contribute a specific


sum to charity, participate in counselling or peer mediation, or perform community service.
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decision is straightforward.' The decision is more difficult when the agency reports


partial or non-performance, especially if the young person maintains that the


measures required were overly burdensome or otherwise unfair.


The Commission found no evidence that crown attorneys are perceived to select


youths for Alternative Measures in a racially biased manner. However, inadequate


access to Alternative Measures and low participation rates for racialized youths were
raised frequently. Some duty counsel and defence counsel who responded to the


Commission's survey maintained that these problems reflect arbitrary guidelines or


unwillingness by crown attorneys to divert charges. Others blamed the police for


failing to tell young people of the program and how to apply, or to use opportunities


to recommend youths for Alternative Measures. Many lawyers criticized the limited


range of charges qualifying for Alternative Measures before the 1995 amendments
to provincial policy that established the categories of charges outlined above.


The Commission could not assess the impact of these amendments because they


came into effect late in our mandate. Our review of existing policies, however,
raises an important systemic issue: the exclusion of all drug charges from
Alternative Measures. The massive over-representation of black people among
persons imprisoned for drug charges (documented in Chapter 4) suggests that this


exclusion adversely affects black youths to a significant extent.


Primary responsibility for this problem lies with the federal government - whose
agents prosecute drug charges in Ontario - which does not have a systematic youth
diversion program. By contrast, in some provinces where drug charges are


prosecuted by provincial crown attorneys (Newfoundland, Quebec and Alberta),


youths charged with drug possession may qualify for diversion. Diversion for drug
offences should be included in the provincial Alternative Measures program. Ontario


should attempt to establish a protocol simitar to that between the federal Department
of Justice and the Aboriginal Legal Services of Toronto.-'^ This should permit


diversion of young persons charged with a range of drug offences away from
criminal proceedings and into the Alternative Measures Program.


6.4 The Commission recommends that the Ministry of the Attorney General
establish a protocol with the federal Department of Justice to allow young
persons charged with drug offences to be diverted from the criminal process
and into the Alternative Measures Program.


Accused persons' access to legal services
Access to legal services for accused persons is among the most pressing issues for


the Ontario criminal justice system. While those with adequate financial means may
purchase any legal services they want, many people depend on the Ontario Legal


These measures should be completed within three months of the young person's acceptance into the program, and


the crown attorney then has nine months to decide whether to stay the charge(s).
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Aid Plan to fund some or all of the legal services they need. Late in the


Commission's mandate, a crisis in legal aid funding erupted publicly. Drastic


changes in the system have been proposed, most of which would reduce access to


traditional legal services, particularly representation in court.


Even before the crisis, however, the Commission found serious concerns among


racialized Ontarians about legal aid services. Virtually every community group that


made submissions documented problems with access to legal aid. They


recommended expansion of services and measures to ensure that all Ontarians know


about the legal aid system and understand their rights to apply for assistance. Lack


of information in their languages about legal aid is a particular concern among


linguistic minority communities. Community organizations also expressed


disappointment that the Ontario Legal Aid Plan does not use their organizations to


distribute materials about the plan and its services more widely.


Broad questions about the funding, control or future of publicly funded legal


services are outside the Commission's mandate. Consistent with the Government's


directive to address systemic problems, however, we recommend enhancing access


to legal services that appear to be most needed by racialized accused persons.


However the current crisis is eventually resolved, black and other racialized persons


should face no greater barriers than other Ontarians in obtaining legal services from


the criminal justice system.


Accused persons may need three types of legal services. The first is emergency


advice to arrested or detained persons during police interrogation and processing.


The second service, which may be required once charges are laid, is basic,


comprehensible and timely advice about the system's procedures and what to expect


at each stage of the process. The third service is legal representation during court


proceedings and in negotiations about resolving issues outside the courtroom.


Accused who hire a lawyer privately may obtain all three services from that lawyer.


Within the publicly funded system, access to each service is a significant issue.


y4ccess to emergency legal services
To obtain emergency legal services, persons held in police custody must know their


rights and be able to exercise them effectively. The Canadian Charter of Rights and


Freedoms gives arrested persons rights to speak with a lawyer and to be informed of


this right. ^^ In Ontario, individuals needing such advice who do not have their own
lawyer may use a 24-hour toll-free telephone service, which is staffed by lawyers


acting as duty counsel.


To advise arrested persons of their rights to emergency legal services, the Ministry


of the Solicitor General and Correctional Services has provided police officers with


a form of wording - a "caution" - to be read to all arrested persons.^' Information,


however, does not necessarily produce understanding, especially when the officer is


unable to communicate in the language used by the arrested person. Thus in a 1987


decision, the Ontario Court of Appeal held that the right to speak with a lawyer was
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infringed when the caution was read to the accused in English, but the officer knew


that the accused was French-speaking.
'


Police services in urban Ontario draw on a variety of interpreters, including


multilingual police officers and civilian employees, court interpreters, community


volunteers, and friends or relatives of accused persons. Twenty-four hour telephone


interpreter services are also available in some places. Police services in the Greater


Toronto Area can call the AT&T Language Line, based in the United States, which


employs interpreters for more than 140 languages. Northern cities such as Thunder


Bay and Kenora have interpreter programs with 24-hour service. Most police


services rely on more than one interpretation source, but apparently only one urban


police service, in Guelph, routinely uses paid professional interpreters.


Superficially, this array of services may seem adequate. In practice, however, most


police services give officers little or no guidance on when to use an interpreter or


how to communicate effectively through an interpreter. Most police services do not


have formal policies on the use of interpretation services, but rely on ad hoc


arrangements. Working with interpreters is not a priority in police training, even in


areas with large multilingual populations. Few Ontario police services allocate


training resources to teaching officers to identify linguistic needs and secure


appropriate services.


In general, we found that many police officers are unhappy with existing policies


and practices. They recognized that communication barriers may prevent linguistic


minority accused from exercising their rights. A police sergeant, expressing the


frustration we heard from others, told the Commission, "if you want to see the


justice system work fairly, provide the interpreters."


With linguistic diversity growing in Ontario, the fundamental legal right to speak


with a lawyer diminishes unless information about it is communicated in a language


the accused person understands. Police officers should make every effort to identify


the most appropriate language in each case and to convey the formal caution in it.


They should also be trained to identify subtle communication barriers that may


impede understanding. Of particular importance is the ability to recognize when a


person with an apparently competent surface grasp of English does not fully


understand the language of the caution.
*


6.5 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services:


a) translate the formal caution given to a suspect on detention or arrest into the


principal languages spoken in various Ontario police jurisdictions.


Research concerning linguistic minority students in Ontario, for example, suggests that "basic interpersonal


communications skills" in English are usually achieved within two years of arrival in Canada, but more sophisticated


language skills may require five to seven years James Cummins, "Age on Arrival and Immigrant Second Language


learning in Canada: A Reassessment," Applied Linguistics 2, pp. 132-149
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b) direct police services to provide this caution to suspects in the appropriate


languages before questioning them.


6.6 The Commission recommends that police personnel receive training about


the dangers of assuming competence in English when an arrested or detained


person from a linguistic minority community has a surface grasp of English.


An arrested or detained person who needs an interpreter to understand the right to


obtain legal advice while in police custody also needs such assistance to


communicate with the lawyer. The right to legal services assumes that lawyer-client


communications are and are perceived to be private and privileged. Thus, this


service should be provided by an interpreter who is independent of the police. The


Legal Aid plan that funds the 24-hour toll-free line should be responsible for


providing interpretation services for linguistic minority accused who want access to


emergency legal advice. This service should be delivered through three-way


telephone technology.


6.7 The Commission recommends that the Ontario Legal Aid Plan be funded to


establish three-way telephone communications to allow accused persons from


linguistic minority communities who are in custody to speak with duty counsel


through an interpreter.


/Access to basic legal advice
Access to comprehensible and timely advice about the criminal justice process is a


major concern in many racialized communities. Many racialized accused neither


know how the system works, nor understand their rights as accused persons or their


responsibilities within the process. They may be unable to make informed choices


about available options, such as diversion programs or plea resolutions, because they


do not understand what is being offered or the implications of their decisions.


Though some participants in our consultations emphasized the plight of linguistic


minority accused persons, most insisted that those whose first language is English


also need more information and advice than is currently available.


Better access to advice and information shortly after charges are laid would


undoubtedly alleviate anxiety and enhance confidence in the fairness of the charging


system. Since the advice that an accused person needs mostly concerns legal


procedures, the ideal would be to ensure that all accused persons can hire a lawyer


if they wish. In practice, however, the ongoing crisis over funding the Ontario Legal


Aid Plan suggests that extending full legal services to all accused persons unable to


pay for a lawyer is not possible in the foreseeable future. But the likelihood that


most accused will be able to hire a lawyer from their own resources is even more


remote. Nevertheless, the principle of equality requires increased access to legal


advice and information. Legal advice, even if falling short of full representation, is


clearly needed.
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Three services currently offered by the Ontario Legal Aid plan could be expanded to


improve access to basic legal advice and thereby build confidence in the charging


system. The first is the court-based duty counsel service for accused persons who do


not have a lawyer. Duty counsel may do their best to answer questions if


approached outside the courtroom, but their first responsibility is to represent


persons appearing before a judge or justice of the peace. Especially in busy multi-


court facilities, duty counsel seldom have time to give full explanations and advice


even to those they represent in court, still less to others charged with criminal


offences. Due to this workload, in-court duty counsel often recommend that accused


persons apply for legal aid just to obtain answers to a few routine questions.


The frustration of accused persons and duty counsel in court could be considerably


reduced if a duty counsel was available to provide basic advice at these court


facilities. Making advice available in this way would also reduce the burden of


applications for legal aid when the accused simply wants basic advice."


The second service that could expand is that provided by community-based duty


counsel clinics.^ These clinics, located in facilities such as libraries, community


centres and hospitals, make lawyers available for a few hours each week to provide


general advice and assistance. At present, none of these clinics specialize in


assisting charged persons, but we understand that lawyers are sometimes asked


about the criminal justice process.


Currently, this service is too modest to cope with the influx of new clients that


would likely follow from more systematic attempts to help accused persons. But


where local demands on legal aid are significant but insufficient to justify a full-


time duty counsel to give advice at the courthouse, a duty counsel clinic appears to


be an appropriate model to deliver basic advice. We recommend testing this model


in pilot projects developed in consultation with legal aid clinics and community
groups, which should also be involved in evaluating them. The location and range of


services should respond to changing community needs around the province.


The third service model is the legal advice certificate, which Legal Aid area


directors may issue to accused persons to consult lawyers of their choice for up to


three hours. '^ This mechanism appears well-suited to meet accused persons' needs


for basic advice about the criminal justice process. The legal advice certificate also


enables those who may be sureties or assume other responsibilities for persons freed


on bail to obtain advice.


Advice could also be provided to family and supporters of accused concerning sureties or other legal issues


involving them.


The Ontario Legal Aid Plan's 1992 report lists 35 such clinics across the province.
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6.8 The Commission recommends that -


a) the Ministry of the Attorney General allocate additional funding to enable


the Ontario Legal Aid Plan to have a duty counsel available to give advice in


multi-court facilities. Such "advice duty counsel" would not generally appear in


court, but would be available in private offices in or near the courthouse to


provide immediate advice to accused persons, their supporters and family


members.


b) the Ministry of the Attorney General make provision to expand duty counsel


clinics in response to changing community needs, after broad consultation and


subject to review.


c) where "advice duty counsel" or duty counsel clinics are not available, Legal


Aid area directors publicize the availability of and issue legal advice certificates


to accused persons and their families or supporters who request legal advice in


criminal matters.


yAccess to legal representation
Legal advice is important, especially immediately after charges are laid. But an


accused person often needs much more extensive counselling than advice schemes


can provide. Such needs are recognized to some extent in the right to counsel


guaranteed by the Canadian Charter of Rights and Freedoms. The crucial issue,


however, is funding such services.


Basic in-court representation at bail and sentencing hearings in the provincial


division of the Ontario Court of Justice are available free of charge to accused


persons, through the duty counsel program. For contested trials and many out-of-


court counselling services as the case progresses through the system, an accused


person who cannot afford a lav^er may apply for a legal aid certificate.


Obtaining a legal aid certificate involves passing eligibility tests relating to the


seriousness of the charges, the likely consequences of conviction and the financial


resources of applicants. Once eligibility is established, the local area director issues


a certificate to the accused, who may choose any lawyer on the legal aid panel who


will take the case.


The Commission found that many applicants from black and other racialized


communities are confused or poorly informed about important aspects of the Legal


Aid Plan, such as the location of offices and the relationship between the plan and


obtaining a lawyer's services. For example, many applicants are disappointed not to


find lawyers at the legal aid office. As a result, they may feel frustrated and badly


served, which may contribute to anxiety in dealing with the criminal justice process.


The application process was the subject of further criticism. We received complaints


that legal aid staff appear unaware that extended families are common in many
racialized communities. Many applicants reported that questioning of their precise


financial responsibilities for dependent relatives was insensitive and intrusive.
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Reports from Commission researchers who observed legal aid eligibility interviews


suggested that officials seem generally sympathetic to applicants and do not treat


black and other racialized persons worse than white persons. But they are required


to ask. highly intrusive questions, especially about financial circumstances. For


example, even the most obviously indigent applicants were usually asked if they


owned real estate, RRSPs (personal pension funds), GICs (investment certificates)


and the like.* While some applicants laughed at these questions, others were


embarrassed and some clearly did not understand the questions.


This research also reveals ways in which communication between intake officers


and applicants from racialized communities may result in misunderstandings,


confusion, increased stress and potentially unjust denial of applications. Three


general patterns appeared.


First, some applicants clearly required interpreter services. Since Legal Aid does not


usually provide interpreters and these applicants typically could not afford


professional interpreters, they tended to rely on family or friends. Sometimes legal


aid staff had difficulty communicating with such an interpreter. Even when
communication appeared effective, however, this solution was quite unsatisfactory


given the sensitive nature of the questions.


Second, some applicants with functional English were obviously unfamiliar with the


vocabulary used in the interview. Often the applicant attempted to struggle through


the process, and tried to be co-operative by answering "yes" whenever possible. But


as the following example shows, communication can still be ineffective:


Interviewer: "Do you have your charge screening form?"


Applicant: "Yes."


Interviewer: "Where is it?"


Applicant: "Where is what?"


Interviewer: "The form the police gave you."


Applicant: "What form?"


The third pattern involved English-speaking applicants whose accents or dialects


were unfamiliar to the interviewing officers. These applicants were frequently asked


to repeat their answers, often several times for each question. Though interviewers


obviously did not intend to be harsh or disrespectful, these interviews often


resembled interrogations.


The Commission is satisfied that legal aid staff responsible for processing


applications generally deliver a professional service, without discriminating against


black and other racialized persons. However, the system for handling legal aid


applications can be insensitive to the needs of these clients. No mechanism exists


for implementing the Ontario Legal Aid Plan's stated objective to be "aware of and


A few interviewers seemed embarrassed to pose these questions; some skipped them as the answers were obvious.
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responsive to the needs of groups with special needs or interests including ... ethnic,


racial and linguistic minorities [and] ... native people."^'' We found no evidence of


sustained outreach to ethnic, racial and linguistic minority communities, nor did we


find any procedures for evaluating the plan's perfonnance regarding this objective.


Not surprisingly, members of black and other racialized communities feel


uninformed about legal aid, and this lack of information has an exclusionary effect.


One consequence is that the legal aid plan is experienced as perpetuating systemic


racism.


6.9 The Commission recommends that the Ontario Legal Aid Plan -


a) make linguistic and cultural interpretation services available during


application interviews.


b) prepare and widely distribute brochures and videos in the principal


languages served by each area office that explain the range of services available


through the plan, and the purpose and likely content of interviews to be


conducted by staff.


Once an applicant obtains a legal aid certificate, the next step is to find a lawyer.


Though Ontario lawyers may advertise their services, such publicity provides little


useful information about what matters most to many racialized accused persons,


such as the lawyer's record, experience, skills, or professional empathy with


members of their communities. All Legal Aid offices maintain a list of lawyers who
accept certificates, and the list indicates if a lawyer speaks a language other than


English. Otherwise, the Legal Aid office provides no details about factors that


concern many applicants.


The Commission received many complaints about the difficulties racialized accused


experience at this stage. The paucity of information available at Legal Aid offices


led many applicants to try to question staff Clients' frustration was obvious when


staff members correctly explained that they could not give detailed information or


make referrals to specific lawyers.^'


Obviously, many white legal aid clients have no better formal sources of


information about lawyers than clients from black and other racialized communities.


Differences in past experiences of white and racialized applicants, however, may
significantly affect their reaction to what they may perceive as unhelpful behaviour


by service providers. Many black and other racialized Ontarians experience racism


throughout their lives, and are particularly apprehensive about dealing with powerful


authority systems such as the criminal justice system. They find that white people


are often unaware of subtle racial factors that may influence criminal justice


processes. Their experience of being racialized may be dismissed or denied. Even


worse, sometimes white persons in positions of authority appear to harbour


racialized assumptions and stereotypes.
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Given this background, black and other racialized accused persons may be


particularly anxious to find lawyers who accept and understand the problems of


living in a racialized society. Sometimes this concern is expressed as a preference


for a lawyer of the same racial origin. More often, however, black and other


racialized accused persons simply wish to hire a lawyer, of any racial origin, who
understands racism.


The Legal Aid Plan's capacity to address this problem effectively is limited. A
system in which lawyers proclaim their professional empathy or anti-racism


credentials is hard to envisage, but the problems that some racialized accused may
face in finding a lawyer they trust should not be ignored. Useful initiatives could


probably be developed by community-based agencies, which could maintain their


own referral lists and informally share information with those persons who need a


lawyer.


The Ontario Legal Aid Plan could help, however, by being mindful of the


experience of racism when racialized clients apply to change their lawyers. At


present, because a change in lawyers may be expensive, the Ontario Legal Aid Plan


makes it difficult. Applicants are warned that change is permitted only in


exceptional circumstances, one of which is when -


a client indicates that there is a complete breakdown of his or her relationship with


counsel, and this is confirmed by counsel. The parties will be encouraged to reconcile,


but if such an attempt is made and fails, then a change of solicitor will be permitted.


Mere dissatisfaction will not be regarded as a complete breakdown.'*


By requiring an accused to attempt reconciliation, the Ontario Legal Aid Plan may
inadvertently exacerbate tensions over perceived racism. A racialized person who
believes a lawyer acts in a racist manner may well view this requirement as


disregard for concerns about racism. In such circumstances, attempted reconciliation


is unlikely either to mend the relationship with the lawyer or to build confidence


that the criminal justice system seriously opposes racism.


An official commentary on the policy regarding changing lawyers in non-family law


cases directs Legal Aid area directors to take account of some special needs. For


example, area directors are "to adopt a fiexible approach for persons facing charges


that upon conviction would result in a significant loss of liberty," and must be


"mindful of the vulnerability of refugee clients and the serious consequences of the


refugee determination process." We propose a similar approach for dealing with


requests from accused who perceive the relationship with their lawyer to be tainted


by racism. Area directors should be mindful of the subtleties of racism, and


reconciliation should not be required where it would be pointless.


6.10 The Commission recommends that the Ontario Legal Aid Plan direct area


directors to take a flexible approach to requests for a change of lawyer if the


client maintains that racism has caused the relationship with the lawyer to


break down.
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Pre-trial resolution - plea bargaining
Crown attorneys have discretion to reach agreements with defence counsel about


how some matters arising from charges, such as a proposed sentence, will be


presented to a judge. Typically, these agreements are based on an accused person


giving up the right to make the state prove guilt at trial. In return for the accused's


willingness to admit guilt in court on at least one charge, a crown attorney may, for


example, agree to withdraw other charges against the accused or a co-accused,


accept not guilty pleas to other charges, or propose jointly with defence counsel a


less severe sentence than the accused is likely to receive if convicted after a trial.


Deep distrust of the system of resolution agreements, or plea bargaining as it is


commonly known, was among the most recurrent themes of the Commission's


public consultations. Parents alleged that some defence counsel either make no effort


to investigate whether accused young people have plausible defences, or quickly


seek to resolve cases without giving the accused time to consider the implications of


a guilty plea. Representatives of linguistic minority communities, particularly those


supporting victims, complained that criminal justice professionals too often seem


concerned only with getting through the list of cases. They had little confidence that


the resolution process entails careful consideration of all relevant factors to ensure


justice. Accused persons reported concerns about police officers involved in a case


entering the trial judge's office while defence and crown counsel were discussing


pleas with the judge. Prisoners in several institutions insisted that sentences (if not


trials) are orchestrated by crown and defence counsel, with the police playing a


considerable role through overcharging (laying more charges than are warranted, or


more serious charges, to encourage the accused to plead guilty to a lesser charge).


Everywhere we went in the province, we found cynicism and pessimism about a


process that many believed should be abolished.


Such opinions reflect the controversy that has always surrounded plea bargaining.


Critics have attacked its secrecy, the risk that accused persons may be (implicitly)


pressured into pleading guilty, the lack of procedural protections against coerced


guilty pleas, and the potential for discrimination in outcomes. "The merits of the


case take second place to the bargaining strength and skills of the parties," a Law
Reform Commission working paper points out.^'


Proponents of plea bargaining, by contrast, believe it is inherently desirable and


benefits both the accused and the criminal justice system. Making this point, the


Martin Report approvingly quotes a United States Supreme Court summary of the


benefits of plea bargaining:


Disposition of charges after plea discussions is not only an essential part of the process


but a highly desirable part for many reasons. It leads to prompt and largely final


disposition of most criminal cases; it avoids much of the corrosive impact of enforced


idleness during pre-trial confinement for those who are denied release pending trial; it


protects the public from those accused persons who are prone to continue criminal


conduct while on pre-trial release; and by shortening the time between charge and
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disposition, it enhances whatever may be the rehabilitative prospects of the guilty when


they are ultimately imprisoned."


Having endorsed resolution discussions and agreements as useful, the Martin


Committee made several recommendations to promote them.* It proposes, for


example, that crown attorneys and defence counsel have a professional obligation to


meet and attempt to reach agreements. The Committee also recommends that crown


attorneys should not set dates for preliminary hearings or trials before resolution


discussions are held, unless the accused is in custody or the case is lengthy or


complex. Again as part of the thrust to promote resolutions, judges are encouraged


to participate in pre-trial conferences with crown and defence counsel^ to reach


agreements about any issue raised by the charges, including pleas and possible


sentences.^'


The official response to the Martin Report indicates that the Ontario criminal justice


system is fully committed to the plea resolution process.'^" The problem remains,


however, that accused persons excluded from the discussions may be highly


suspicious of "deals" struck on their behalf. To many black and other racial ized


accused, such exclusion is one more reason to believe that the criminal justice


system is attempting to hide mistreatment of them.


Three aspects of the resolution system are of particular concern. First, unrepresented


accused offered a plea resolution may have little understanding of the case against


them or how the evidence may affect a resolution proposal. Without full


comprehension of the crown's case, unrepresented accused are severely


disadvantaged.


The second problem is the exclusion of accused persons from resolution discussions,


especially the pre-trial conference where agreements may be reached affecting their


fate.* Obviously, the accused must assent to any such agreement before it is


presented in court. In practice, however, many accused persons feel their lawyers


attempt to "sell" the terms of an agreement that was drawn up without them. They


complain that they do not know what transpired during negotiations, and feel they


have little choice but to agree.


X


Most of the recommendations concerning crown attorneys' discretion are implemented as guidelines in the Crown


Policy Manual released in January 1994 Many other recommendations, such as those involving judges, who are


constitutionally independent of llie Attorney General, or that require a Criminal Code amendment by the federal


government, arc being adopted in practice even if formal policies and procedures have not changed.


Two types of pre-trial conferences can be found in tlie Ontario criminal justice system. One is mandated by s. 625.1


of the Criminal Code, which requires a pre-trial conference with a general division judge prior to any jury trial. The


other is based on Rule 28.05 of the Criminal Proceedings Rules, which authorizes judges to conduct such


conferences v^ith the consent of the prosecutor and counsel for the accused.


In the interests of promoting a frank exchange among the crown attorneys, defence counsel and judge, the Martin


Committee chose not to recommend the presence of the accused, a court reporter or any other person in these


meetings.
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Third, serious concerns persist that accused persons have not always understood the


nature or implications of a resolution agreement they are asked to accept. Such


incomprehension has been widely reported by and on behalf of accused who have a


lawyer, and is likely even more prevalent among unrepresented accused.


Negotiating on a level playing field: full disclosure


Accused persons have a constitutional right to disclosure of all relevant information


the Crown has about the charges, whether the case is disposed of by trial or plea.


Represented accused exercise this right through defence counsel, who obtain


disclosure on their behalf, evaluate the information and determine whether a guilty


plea is advisable. Unrepresented accused, by contrast, may not even know that the


right to disclosure exists, still less how to obtain information from a crown attorney


or how to assess it.


Even before the recent crisis in Legal Aid funding, both the proportion of


unrepresented accused and pressure to use the resolution system were increasing. In


particular, implementation of charge screening has considerably increased the


number of charges dealt with summarily rather than by indictment. Because Legal


Aid officials generally assume that conviction of a summary offence is unlikely to


pose a serious risk to a person's "liberty or livelihood," fewer accused are being


granted legal aid certificates.* This change has also increased pressure to resolve


pleas and other issues arising from summary prosecutions efficiently so that court


and human resources may be released for the more serious charges prosecuted by


indictment. This drive for efficiency might, for example, discourage use of the


courts to decide issues that could be clarified or resolved by earlier discussion.


Many unrepresented accused are uninformed about the value of resolving anything


and may not understand what issues require clarification. Disclosure of the Crown's


case may help, but only if accused persons know how to use the information


effectively. Clearly, most unrepresented accused will simply not be able to do so.


The Ontario Legal Aid Plan has responded to this problem by making duty counsel


available as needed to assist unrepresented accused persons obtain disclosure. This


service should be expanded and formalized. In particular, once approached by an


accused, duty counsel should be responsible for securing disclosure from the crown


and reviewing the information with the accused person, explaining the resolution


process and summarizing the accused's options.


Information about duty counsel's ability to obtain disclosure should be


communicated in the appropriate language to accused persons. Careful monitoring


and evaluation of this service are necessary to ensure that unrepresented accused


receive timely disclosure. As part of its monitoring, the Legal Aid Plan should


Legal Aid ofTicials have estimated that in some parts of Ontario the number of legal aid certificates issued has


decreased by some IS percent since the Martin recommendations were implemented.
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solicit the views of accused persons as well as the perceptions of duty and crown
counsel.


6.11 The Commission recommends that -


a) the Ontario Legal Aid Plan be specially funded to ensure that dut>' counsel is


able to assist unrepresented accused persons to obtain disclosure of the case
against them.


b) information about such duty counsel services be included in all official


documents given to accused persons. This information should use plain


language and be available in a variety of languages that reflect Ontario's
linguistic diversity.


c) Legal Aid area directors work together with local court administration
committees and interested individuals and community groups to ensure that
unrepresented accused obtain disclosure in a complete and timely fashion. The
views of unrepresented accused persons should be surveyed, and an annual
report should be published as part of the Legal Aid Plan's annual report.


Attendance at pre-trial conferences
When the accused is represented, the process for reaching a resolution may entail


several preliminary discussions between crown and defence counsel. Towards the


end of that process, the lawyers may be joined by a judge for a pre-trial conference
that attempts to reach an agreement to present in court.*


Generally, crown and defence counsel meet privately with a judge at a location that


varies according to local resources. Some conferences are held in the judge's office


(usually called "chambers"), some in a "motions" court, others in a courtroom
outside regular court hours and without the public or a court reporter.


Accused who have counsel do not attend pre-trial conferences. The primary rationale


for excluding them is that their presence may inhibit the informal and free-ranging
discussions that are deemed the hallmark of productive pre-trial conferences."" The
interests of the accused person are considered fully represented by defence counsel,
who may arrange to have the accused available in the building for consultation.


Other reasons sometimes given for exclusion of accused persons include security


concerns and the need to exchange information that should remain confidential to


protect an accused or someone else.


The strength and bitterness of community concerns about secrecy and allegations of
betrayal during plea bargaining suggests that the traditional exclusion of accused
persons should be re-thought. In practice, if not in law, a pre-trial conference is part


of the trial. Moreover, at pre-trial conferences required by the Criminal Code -
before jury trials - arrangements are made for the attendance of the accused in the


Unless the parties agree otherwise, the judge who conducts a pre-trial conference is not the judge who ultimately


conducts the trial or hears a guilty plea.
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rare instances when the accused is unrepresented. Since justice requires that the


accused be present throughout the trials, it would seem also to entail the right to


attend the pre-trial conference.


However, the Martin Report, after extensive consultation with judges, lawyers and


other criminal justice professionals, did not agree.''^ While the Commission believes


that attendance of accused persons, if unreservedly adopted, could considerably


enhance public confidence in the justice system, this is unlikely if legal


professionals are not committed to it. Accordingly, as a preliminary measure, we
suggest pilot projects that extend participation in pre-trial conferences to accused


persons.


Such projects could be established across the province and could employ different


types of inclusive pre-trial conferences. One pilot project might, for example,


conduct all or part of the conference in open court; another might let accused


persons be accompanied by a courtworker. Some projects should be attached to


youth courts and provide for the attendance of a parent or guardian with or in place


of the young person, unless the parent would be excluded from court proceedings


under the Young Offenders Act.


Participants in the pilot projects should be regularly surveyed for their experiences


and views. The projects should be fully evaluated after two years and successful


models should be replicated across Ontario.


6.12 The Commission recommends that -


a) pilot projects in which accused persons attend pre-trial conferences be


established. Interpreters should be present if necessary.


b) in cases involving accused persons charged under the Young Offenders Act,


parents or guardians be entitled to attend such conferences, unless the Act


would exclude them from court proceedings.


c) surveys of all participants in these pilot projects be regularly conducted.


Outcomes of these surveys should be reviewed by a consultative committee,


which should report to the Attorney General after two years.


In some jurisdictions, a police officer involved in a case accompanies the crown


attorney to the pre-trial conference. The standard justification for this practice is that


the officer is usually in the best position to provide up-to-date information, such as


explaining why full disclosure has not yet been made, or reporting the availability of


witnesses or condition of the victim. Although the attendance of the officer may be


benign, an accused person may perceive injustice in such a private meeting.


6.13 The Commission recommends that a police officer connected with a


prosecution should not participate in pre-trial conferences unless the accused


person is present.
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Plea comprehension inquiries
When accused persons plead guilty, they waive the right to compel the state to


establish guilt beyond a reasonable doubt. They may do so hoping their co-operation


will be rewarded by a reduced sentence, because of remorse or a wish to take


responsibility for an offence, to conclude the criminal process, to reduce the time
spent in prison before conviction, or for many other reasons. Accused persons may
also waive the right when they do not fully understand the implications of admitting
guilt, are intimidated by the process, or because they feel pressured."^


As advocates for the accused, defence counsel are responsible for ensuring that their


clients understand the nature and consequences of a guilty plea and freely consent to


waive their right to a contested trial. When accused persons are not represented by
counsel, responsibility for fair treatment of the accused passes to the judge. In this


role, the judge is expected to satisfy herself or himself in open court that the
accused understands and voluntarily consents to the plea.


Despite these protections, complaints that accused persons do not understand the
implications of pleading guilty, or feel coerced into making a guilty plea are
reported by and on behalf of represented as well as unrepresented accused. The
Commission received several accounts of racialized accused being unduly pressured
to plead guilty by the police, by various well-meaning but badly informed advisers,
and by defence or duty counsel anxious to resolve the charges quickly. Many of
these accounts echoed the findings of a Canadian Sentencing Commission study of
the views of 129 Quebec prisoners about plea resolution:


These inmates indicated that in their view the outcome of any particular case was
"fixed" in advance of the sentencing hearing. The sentencing decision was orchestrated
by the police and crown attorney who worked in collaboration with defence counsel.
These inmates were so concerned about the inability of defence counsel to protect their


interests in all or most cases that they recommended the appointment of an independent
third party to represent their views during plea negotiations."''


We also found concerns that many racialized accused are too bewildered or
intimidated to speak up if they do not understand court proceedings. This problem is


particularly widespread among accused from linguistic minority communities, but
may also be experienced by English-speaking accused. Again, we found that the
presence of defence counsel does not necessarily guarantee that accused persons
understand the implications of pleading guilty or feel protected against injustice.


The Martin Committee proposed greater openness in court proceedings,
recommending that crown attorneys should normally announce in court that
resolution discussions took place and that an agreement was reached. The facts of a
case should be fully presented at a plea or sentencing hearing after a pre-trial


conference, it said.


As a further safeguard, the Committee proposed that judges conduct a "plea
comprehension inquiry" in open court whenever a guilty plea is made."' This inquiry
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is intended to ensure that the plea is voluntary and that an accused person


understands the nature and consequences of a guilty plea and that the court is not


bound by any resolution agreement. Importantly, the Committee recommended


making such an inquiry even if an accused is represented by counsel.'


The Commission fully endorses the plea comprehension inquiry whenever an


accused pleads guilty. The inquiry should be conducted in language appropriate to


the language skills, education level and age of an accused, and the questions should


address three aspects: the accused's comprehension, voluntariness and understanding


that the judge is not bound by any agreements. Young persons should also be asked


if they have had an adequate opportunity to discuss the proposed plea with a parent


or guardian in private; where appropriate, the parent or guardian should be asked the


same questions.


Questions should be carefully designed to elicit signs of confusion or


misunderstanding. To facilitate the development of clear and effective inquiries, the


Ministry of the Attorney General should collect examples of inquiries used in


Ontario and other jurisdictions, and submit them for rewriting into plain language


and translation into a variety of languages that reflect Ontario's linguistic diversity.


Inquiry questions in plain language should be made available to judges, and


translations should be given to court interpreters.


6.14 The Commission recommends that -


a) before accepting any plea of guilty, the presiding judge conduct an inquiry to


ascertain the accused's comprehension of the nature and implications of the


plea, voluntariness and understanding of the independence of the judge. This


plea comprehension inquiry should be conducted in language appropriate to the


age, education level and linguistic skills of the accused.


b) the Ministry of the Attorney General collect written examples of plea


comprehension inquiries for rewriting into plain language, and translate


standard questions into various languages that reflect Ontario's linguistic


diversity.


c) the Attorney General seek an amendment to the Criminal Code requiring a


sentencing judge to conduct a plea comprehension inquiry whenever an accused


pleads guilty, regardless of whether the accused is represented by counsel.


The Martin Report noted that when an accused is unrepresented, many judges were already making inquiries similar


to those it recommended. Provincial Division Judge Ian A. MacDonnell has suggested questions that judges may use


to ascertain voluntariness, comprehension of the plea and understanding of the judge's independence. (Ian A.


MacDonnell, "Selected Sentencing Issues," paper prepared for the January 1994 Toronto Regional Seminar of the


Ontario Court of Justice (Provincial Division) [on file)).
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Victims and charge management
Mandatory charging
The dominant issue raised during our investigation into victims' concerns about


charging practices was mandatory charging poUcies in family violence cases. These


policies, now in effect at federal, provincial and local levels, respond to women's


struggles to ensure that violence in the home is taken seriously. They generally


direct the police to charge, and crown attorneys to prosecute, those who commit


violent offences in a family setting. While exceptions are permitted in unusual


circumstances, the policies are intended to reduce or eliminate both police discretion


to handle such incidents informally and crown attorneys' discretion to withdraw


charges or otherwise abandon prosecutions. Of particular importance is the directive


that charges should be laid and prosecutions proceed even against the victim's


wishes.


Many people view official recognition that the criminal justice system should play a


significant role in the struggle against violence in the home as essential to realizing


women's rights to live free of violence. Some advocates of victims who participated


in the Commission's consultations made this point forcefully, although they also


insisted that criminalizing abusers is only one aspect of a long-term solution.


Services for women subjected to abuse, treatment of abusers, public education and


prevention initiatives are all necessary to eliminate violence in the home.


Other advocates for abused women from racialized communities strongly supported


those other initiatives, but were highly critical of mandatory charging policies.'*' Far


from increasing the safety of women, they indicated, mandatory charging may be


driving family abuse underground and so increase the danger for racialized women
and their children. These advocates report that mandatory charging policies have


reduced women's options, and that the policies lack credibility among many


racialized women. These problems were said to make many racialized women even


more vulnerable to abuse than if discretion were exercised.


Mandatory charging is perceived to have made women believe they have no choice


or voice in charging and prosecution decisions. The danger is that women who do


not want the abuser prosecuted may decide not to call the police when intervention


is essential.


Many racialized women do not see the criminal justice system as an ally, but as an


overly intrusive and destructive force. Though they might, at times, wish to call the


police for assistance in calming a violent or potentially violent confrontation at


home, they also want some control over the consequences of doing so. They want in


particular to limit their subsequent involvement in the criminal justice system, which


they may perceive as alien, overwhelming, and a source of yet more problems. A
shelter worker put it this way:


"There is definitely an increase in the incidence of domestic violence in our society ....


However, it would appear that women from the black and minority communities are less
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protected, because there is also the added fear of turning to the police when they feel


threatened. They are not only afraid for themselves, but they feel that their children


could lose their father forever and that the situation could escalate into a much bigger


problem."


A joint submission from three women's organizations took a wider view:


"Wife assault and violence against women need to be addressed in the context of racial


oppression and police violence against marginalized communities .... The strategy of


'wife assault as a crime' is not responsive to the complexities of violence against women
in the context of a racist society. We must carefiilly consider the consequences of calling


for increased police involvement in 'domestic violence' situations and whether this will


lead to a greater presence of the police in our communities and an increased risk of


racist violence in the poorer, marginalized communities, such as public housing projects.


We cannot afford to minimize or deny one form of violence women experience for the


sake of another."


But not all women (or women's advocates) from racialized communities are


sceptical of mandatory charging. Indeed, some suggested that the most serious


problem is that directives to charge and prosecute are still not treated as mandatoiy.


They said police officers may easily avoid charges in family violence cases by, for


example, classifying incidents as breaches of the peace or causing a disturbance, and


crown attorneys may abandon family violence prosecutions despite official policy.


The Commission believes that laying charges in cases of domestic violence should


continue to be mandatory. The general principle behind mandatory charging is well


motivated and appears to be working successfully in many communities. However,


rigid adherence to this policy in the prosecutorial stage may have adverse


consequences. When a woman decides that proceeding with prosecution will harm


her, this decision should be respected.


6.15 The Commission recommends that whenever crown attorneys are satisfied


that a woman has decided voluntarily, and not as a result of coercion by the


accused or others, that prosecution of an assault charge will harm her, her


decision should be treated as constituting "exceptional circumstances" requiring


withdrawal of the charges.


Justice services for victims and witnesses
Many victims say that a vigorous response by the criminal justice system to loss or


injury they have suffered would help restore their sense of dignity and well-being.


Often, however, victims find their encounters with the criminal justice system a


traumatic experience that intensifies anxiety and amounts to "secondary


victimization."


Victims complain about receiving little information about the progress of


investigations or charges. If they are not required to appear as witnesses, no one
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may bother to tell them when a suspect has been found. They may not even be


informed of a prosecution or its outcome.


Victims who will appear as witnesses may also have unsatisfactory experiences.


Inconvenient court dates may force victims to take time off work or make expensive


child-care arrangements. Many victims arriving at court are confused. Court


buildings are mysterious places, often crowded with people who seem too busy to


help them find the right room or explain what will happen. Once inside the court,


victims who have endured considerable stress in preparing themselves to give


evidence may be disconcerted by repeated adjournments or last-minute guilty pleas.


Above all, trials are often devastating for victims or witnesses who seek recognition


of their suffering, because, as one noted expert states -


... it is the business of the defence ... to make [prosecution] witnesses appear so


inconsistent, forgetful, muddled, spiteful or greedy that their words cannot safely be


believed. Victims and defendants, prosecution and defence witnesses alike face


accusations of mendacity, impropriety, and malice. Victims who come to court


supposing that a trial will be an assertion of [the wrongs done to them] will discover that


it is their probity that is at issue as well. In a contested trial they will almost certainly be


exposed to a bruising interrogation in which there is no presumption that they are the


injured party. At best they will be the alleged victim."'


In response to this problem of secondary victimization, Ontario has developed the


VictimAVitness Assistance Program." This program is intended to make the criminal


justice process less daunting and more responsive to victims who will appear as


prosecution witnesses.'*^ Its staff provide direct services to victims after charges are


laid and until the court case concludes.


The VictimAVitness Assistance Program is funded from allocations to the Ontario


Women's Directorate for its Sexual Assault and Wife Assault Initiatives, which has


significant implications for the program's services. While Victim/Witness Assistance


Program workers give basic information to any victim who contacts the program, its


assistance and counselling services are intended primarily for victims of wife


assault, sexual assault and child abuse offences.


The VictimAVitness Assistance Program provides victims with information and


support during the charge management process, and prepares them for a contested


trial. These functions typically include explaining charge management procedures


and court practices, assisting communications with the crown attorney, and


informing them of progress in a case.


The program, which began in 1987, was initially funded through the Family Violence Initiatives of the Ontario


Women's Directorate, and piloted in ten crown attorney's offices: Ottawa, Hamilton, Windsor, Kingston, Kenora,


Sudbury, Lxjndon, Pembroke, North York and Etobicoke. In 1989, services were extended to Scarborough and


Newmarket
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The program has fared well in external program reviews. Its staff are viewed as


empathetic, knowledgeable about the justice system and committed to their clients.


The service is perceived as cost-effective, and surveys of both clients and


professional groups indicate high levels of satisfaction.
*'


Missing from reviews of the VictimAVitness Assistance Program, however, is a


substantial focus on its performance in meeting the needs of black and other


racialized victims. Our investigation revealed two major concerns. First, as program


staff themselves recognize, the Victim/Witness Assistance Program generally does


not appear to be reaching many vulnerable women in black and other racialized


communities. Second, arrangements for interpreter services are frequently ad hoc, so


many women and children from racialized communities are less well served than


English- and French-speaking clients.


The primary access barrier for black and other racialized victims is lack of


information about the program. Previous reports have consistently found low levels


of awareness of the Victim/Witness Assistance Program among racial minority


organizations and individuals. '" Program staff we interviewed admitted, "it is


difficult to know if the message is getting through to the people who need it."'"


Commission research suggests that although information is reaching some women
from racialized communities, more needs to be done.


While some community agencies serving racialized women reported that they


received information about and made regular referrals to the Victim/Witness


Assistance Program, most said they knew very little about the program and that their


clients did not use it. Many commented that they had neither received information


about the program nor been contacted by local program staff. Among those who had


heard of the Victim/Witness Assistance Program, there was suspicion about its role.


It was suggested, for example, that the program functions as an "arm of the


government" and that it would primarily represent the interests of the justice system,


if necessary at the expense of the victim.


We recognize that the Victim/Witness Assistance Program staff and many of their


clients would vigorously contest such perceptions. We report the comments to


illustrate the program's lack of credibility among black and other racialized women
due to its low profile in their communities.


Many of the program's staff are aware of its failure to reach black and other


racialized communities, and have begun to address the problem. Leaflets are now
available in ten languages other than English and French, and some program co-


ordinators, on their own initiative, have become active in organizations serving local


racialized communities. To foster public education, head office staff and co-


ordinators make themselves available to speak to community organizations.


To a large extent, however, the success of these efforts in reaching black and other


racialized people depends on the imagination and drive of individual co-ordinators.
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Groups that do not know of the Victim/Witness Assistance Program, for example,


would not ask program workers to speak to them. Unless the Victim/Witness


Assistance Program is funded to undertake a more active and systematic outreach,


its services to victims from black and other racialized communities will likely


continue to be unsatisfactory.


Since communication is the essence of the Victim/Witness Assistance Program, we
were surprised to learn that its official mandate does not provide for cultural


interpreter services." Instead, each local office appears to make its own


arrangements, according to the co-ordinator's perceptions of need and the services


available. At some sites, the program co-ordinator has access to well-trained cultural


interpreters. But at others, workers rely on volunteers from local agencies or court


interpreters. Volunteer interpreters cannot be expected to be available whenever their


services are needed. In addition, there is no guarantee of confidentiality and the


quality of interpretation when volunteers are used. Such an essential service should


not depend on volunteers.


Availability is also a problem at program sites that rely on court interpreters, whose


primary responsibility is to assist proceedings inside the courtroom. At these sites,


court interpreter assistance is available only when their services are not required by


the court.


Many Victim/Witness Assistance Program staff recognize the specific needs of


racialized women from linguistic minority communities, and attempt to


accommodate them. But a more systematic response is required. Research into the


linguistic needs of victims and witnesses in each region should be conducted, and


deficiencies in service delivery should be identified and corrected. Since the crown


attorney's office deals with a wider range of victims and witnesses than those who


are referred to the program, the regional senior crown attorney should be responsible


for this research and evaluation.


6.16 The Commission recommends that regional senior crown attorneys -


a) conduct annual surveys of local crown attorneys, staff and users of the


VictimAVitness Assistance Program to determine linguistic needs of victims and


witnesses in each region and identify deficiencies in the provision of translated


information.


b) work with the VictimAVitness Assistance Program, community-based


agencies and the police to expand the distribution and dissemination of


information about the program to racialized communities.


Finally, like others who have examined the VictimAVitness Assistance Program, the


Commission is impressed with the quality of its services. Victims and witnesses


throughout Ontario should be able to use these services.
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6.17 The Commission recommends that the VictimAVitness Assistance Program


be expanded to serve all of Ontario's trial courts and to include cultural


interpretation services.
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Chapter 7


Court Dynamics


fWJhefher ... negative perceptions are well founded or not, we cannot


be content to wring our hands and think it is all unfair. We must


meet the challenge of those perceptions and, address them. We must


he ever vigilant, constantly inquiring into our own conduct, and


where bias exists, we must seek to eliminate it.


- The Honourable Charles L. Dubin, Chief Justice of Ontario'


This chapter reports on courtroom dynamics and practices that cause people to


experience or perceive racial injustice. Such perceptions are significant because the


Ontario legal tradition has long held that public confidence is fiandamental to an


effective criminal justice system. Nowhere is this confidence more important than in


the courts, where the entire criminal justice system's commitments to openness,


accountability and equality are most visible.


The Commission's research indicates that many Ontarians perceive courts to be


unfairly biased against black or other racialized persons.* It also shows that judges


and lawyers are generally aware of these views, at least insofar as they are held by


racialized persons. More than eight in ten defence counsel and five in ten general


division judges surveyed by the Commission, for example, recognize that racialized


persons perceive unfairness in the courts.^


In recent years, judges of the Ontario Court of Appeal, and the Supreme Court of


Canada have also acknowledged perceptions of racial injustice in courts (as well as


systemic biases in practices). ^ For example, one reason Mr. Justice Doherty,


See Chapter 2 regarding the Commission's survey of black, white and Chinese residents of Metro Toronto, which found


that significant proportions of all three groups think judges treat black or Chinese people worse than white people.


We asked defence counsel if they agree or disagree that "racial minorities often think they are treated unfairly by the


courts." Ninety-one percent of lawyers with substantial racial minority clienteles and 83 percent of other lawyers agree


or strongly agree. General division judges were asked explicitly to compare the perceptions of white and racial minority


persons. Fifty-three percent agree or strongly agree that "racial minorities think they are treated unfairly by the courts


more often than white people."
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speaking for the Ontario Court of Appeal, gives for permitting a black accused


person to question potential jury members about racist attitudes is that -


[m]any blacks perceive the criminal justice system as inherently racist. A refusal


to allow a black accused to even raise the possibility of racial discrimination


with prospective jurors can only enhance that perception. By allowing the


question, the court acknowledges tliat the accused's perception is worthy of


consideration.'


As our findings reported in Chapter 2 show, however, many Ontario trial judges and


lawyers do not share the Ontario Court of Appeal's respect for and willingness to


address perceptions of systemic racism in the courts. Some react instead by insisting


the perceptions are groundless, not widely held or insignificant because they are


based on anecdotes. Comments by two general division judges surveyed by the


Commission illustrate what we heard from many other lawyers and judges:


"I strongly disagree with those who allege there is systemic discrimination and


racism in the court system in Ontario. There will always be anecdotal evidence


to this effect, but tire hard evidence is exactly to the contrary. My extensive


experience is that judges, lawyers and court personnel treat all people coming


into conflict with the law m the same way."


"I anticipate that the Commission, driven by tlie force of political correctness,


will find that racism is rampant in the justice system - a conclusion that will not


be based on hard evidence but, like Stephen Lewis's letter, on anecdote and


unsubstantiated complaint. Failing all else, the Commission will find invisible


racism - visible only to the commissioners."


Defensive reactions such as these may reflect a view that systemic racism exists


only where decisions about white and racialized accused in similar circumstances


consistendy produce different results, and a belief that no such differences occur in


the Ontario criminal justice system. Evidence of such differences is obviously


important for identifying discriminatory practice, which is one important form of


systemic racism. As we show in other chapters, evidence exists of racial


discrimination in the Ontario criminal justice system.


But to treat differential outcomes as the sole valid indication of systemic racism is


to overlook the significance of the appearance of injustice to users and observers of


the court system. Beliefs about injustice in courts are sustained by how individuals


experience the court system and how they report their experiences to others. Thus


the appearance of injustice is largely formed by perceptions and fed by anecdotes.


Clearly, the public's knowledge and experiences of courtroom dynamics - as


expressed in anecdotes and perceptions - are drawn from limited information. But


they are not, for this reason, invalid. Nor are they less worthy of respect than the


knowledge and experience of criminal justice professionals, which are limited in a


different sense. Persons who regularly work in the courts have greater exposure to


courtroom dynamics and practices than individual accused persons, victims,
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witnesses, and their friends and families. More exposure, however, may not help


professionals to understand the problems and injustices that users ;uid observers


notice. Familiarity with court routines may dull awareness of their impact and block


awareness of how courtroom environments and procedures are experienced by


persons subjected to them.


Others have documented community perceptions of injustice in courts;" the


Commission's task is to suggest remedies. Mindful of this goal, we organized our


research to identify courtroom practices and interactions that contribute to the


appearance of racial injustice. To this end we observed court proceedings, conducted


surveys, reviewed submissions, analyzed transcripts of trials, sentencing and bail


hearings, and consulted with crown attorneys, defence and duty counsel, justices of


the peace, interpreters and representatives of community agencies active in criminal


justice issues.


We begin by documenting a problem that we found with surprising frequency:


judges, justices of the peace and lawyers referring to the foreign origins of accused


persons (and sometimes also of victims or other witnesses) in open court.


Sometimes the reference is obviously intended to be benign, in some instances it is


linked to a legally relevant issue. More frequently, however, it is hard to discern any


legitimate purpose - and occasionally, foreignness is an explicit reason for a harsh


decision about an accused person. This tendency for some judges and lawyers to act


as if a person's origin matters to the criminal justice system when it should not,


results in a sense of exclusion amongst members of racialized communities and a


lack of confidence that the system treats everyone equally.


We then turn to various ways in which racialized persons experience courtroom


practices and dynamics as exclusionary, emphasizing communication failures and


other barriers to understanding. This section also addresses the image of justice as a


white institution, conveyed by under-representation of black or other racialized


persons among jurors, judges and lawyers. The chapter closes with discussion of the


court ceremony that is used to "bind the conscience" of witnesses: the oath or


solemn affirmation.


Our focus throughout is the systemic aspect of practices that alienate or exclude.


While we illustrate specific problems with examples of individual behaviours, our


concern is the extent to which the system shows that racism is not tolerated and


actively demonstrates commitments to inclusion and racial equality. In taking this


approach, we adopt the views of senior judicial officials of England and Wales that


judges and lawyers must treat what other people think of their conduct with the


utmost seriousness. As the Lord Chancellor recognized -


Offence may sometimes be caused not because we are prejudiced but amongst


people of goodwill it is much more likely that in many situations we are totally


unaware that others view our particular actions as prejudiced. We need to


inform ourselves on these matters as well as we can.'
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And as the Lord Chief Justice of England and Wales recently stated, ensuring that


courts are experienced as fair and inclusionary may require an active commitment to


learning:


I am quite sure that all Judges would wish to treat ever^'one who comes before


them, in whatever capacity, on equal terms. But I suspect there is a perception


by judges, just as by others, that to treat ethnic minorities fairly needs no more


than good manners and patience.


In fact, there is a great deal more to understanding tlie feelings and concerns of


etlmic minorities than simply being polite and patient. There is a good deal of


knowledge which is not generally understood about the culture, the language (by


which I mean both oral and body language) and the sensitivities of various


ethnic minorities. Much of this knowledge cannot be picked up merely through


Oudicial] experience.'


Uses of foreignness in Ontario criminal courts
The tendency for judges, justices of peace and lawyers to refer to individuals'


foreign origins or ethnic background is a significant cause of perceptions of racial


injustice in the courts. Upon hearing or learning of such references, racialized


persons assume that origin must matter to the criminal justice system - or else the


statements would not be made - but it is hard to know what legitimate goals are


served by reference to it.


In many cases, it would not be easy for justice professionals to explain why they


feel the need to talk about "foreignness." Only in the most limited circumstances


does the Criminal Code treat citizenship or place of origin as relevant to criminal


proceedings. Nor does the legislation define immigration status as directly relevant


to decisions. Even where, as in the bail system, status is raised indirectly, the legally


relevant issue is residence, not foreign origins.*


Basic findings about references to foreignness
Despite the Criminal Code 's silence on the relevance of citizenship, immigration


status, place of birth or origin to crimina! proceedings, our research shows that these


matters are routinely raised in court. We found that references to foreignness are not


restricted to persons whose residential status in Canada is questionable, nor are they


limited to bail court. A study of proceedings in Metro Toronto courts, for example,


found that references to country of origin, immigration status, years in Canada and


Persons charged with indictable offences who are not "ordinarily resident" in Canada are subject to the reverse onus bail


procedure, in whicn they must "show cause" for felease. In the standard procedure, a crown attorney must show cause


for detention (see Chapter 5). In addition, any person who is not ordinarily resident in Ontario, (or within 200 km of


the court) may be required to deposit a sum of money as a condition of release on bail, but cash deposits are otherwise


unusual.
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other indications of "foreignness" occurred in a third of non-bail hearings involving
black or other racialized accused and 28 percent of bail hearings.


*


A small minority (3%) of the references to foreignness observed in non-bail


hearings were clearly negative; these were about as frequent in cases involving
white accused persons as black or "other racial minorit>'" accused persons.


References to foreignness classified as "neutral or positive" occurred in 44% of
cases involving "other racial minority" accused persons, 21% of cases involving
black accused persons and 9% of cases involving white accused. These references
are frequently gratuitous. They might take the form "Mr. X has been gainfully


employed since he came to Canada 20 years ago," or simply mention the accused
person's place of birth or years in Canada. Though apparently benign, they may lead
listeners to wonder why information about an accused person's origins matters to the
criminal courts.


Findings of the Commission's surveys of judges and defence counsel also suggest
that references to foreignness are more common in cases involving racialized


accused persons than white accused. We asked defence counsel and provincial


division judges if "in general racial minority accused are questioned about their


immigration status and country of origin more frequently than white accused." More
than four in five defence counsel with a substantial racial minority clientele^ and
two-thirds of other defence counsel agree with this statement, as do half of the


provincial division judges. General division judges and crown attorneys were asked
the same question, specifically with regard to bail hearings.* More than two in five


general division judges at least somewhat agree that during these hearings, racial


minority accused are questioned about immigration status and country of origin


more frequently than white accused.


Crown attorneys cleariy do not have the same perception as judges or defence
counsel. Only one crown attomey (0.5%) agrees that a difference in frequency of
questioning exists while 82%) disagree, most of them strongly.


The Commission conducted a more detailed examination of references to


foreignness in all 101 bail review and variation applications made in January 1994


t


t


The study observed 217 court processes in various courts that serve parts of Metro with large black or other racialized


communities. The researcher coded the accused as a white person in 113 proceedings (52 percent), as black in 56 (26
percent) and as a member of another racial minority community in 48 (22 percent). Details of this study are in tlie


Commission's Technical Volume. See Appendix B.


We defme a substantial racial minority clientele to mean 40 percent or more of the defence counsel's clients.


The question focused on bail hearings as a result of discussions with general division judges assigned to facilitate the


Commission's work. Tlieir concern was that unless general division judges were asked specifically about bail, they might
draw on experiences with extradition hearings, where questions about origin are commonly asked. The final version of
the crown attomey survey simply adopted this version of the question.
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to the Ontario Court (General Division) in Metro Toronto. * This study shows a


different pattern of comments from the court observation. Of the 92 transcripts that


were available, 62 (68%) contained references to foreignness. Within this sample,


bail hearing transcripts for four out of five "Asian" accused persons, but only one


out of ten "South Asian" accused, had such a comment.^ Transcripts of bail hearings


involving black or white accused were in the middle, references to foreignness were


made in about half the cases for both groups.


Many of these references appear to be informational, such as a crown attorney or


defence lawyer simply stating that the accused "is a landed immigrant" or that the


accused "was bom in ...." (another country or non-Canadian city). The relevance of


the information in most of these cases is unclear, and sometimes the reference seems


bizarre. One transcript notes, for example, the foreign birth of an accused person


whose family moved to Canada when he was two years old, more than 40 years


before the incident responsible for his court appearance. Another transcript shows a


justice of the peace asking an accused person who had lived in Canada for 24 years


why he was not yet a Canadian citizen.


Perhaps the most troubling transcripts show lawyers referring to the immigration


status of black or other racialized Canadians. In one case a crown attomey said of a


young Asian male: "He was bom in Winnipeg. His immigration status is ... he is a


citizen." Another transcript records the following exchange between defence counsel


and young black accused:


Defence Counsel: What is your status in Canada?


BLACK ACCUSED PERSON: I'm a Canadian, well ... I was bom here...


In both examples, the lawyers' words create doubt, however momentarily, about the


Canadian identity of the accused person; and in the second example, that doubt


appears to be communicated to the black client. Statements such as these, whatever


their motives, send subtle and unpleasant messages to black and other racialized


Canadians. They suggest that the speaker, who represents the justice system to them,


believes persons who are not white are outsiders whose rights to belong to the


Canadian community must be established. Equally troubling, both lawyers implied


that citizenship is, in some unexplained way, relevant to bail decisions.


These studies leave no doubt that lawyers, judges, or justices of the peace regularly


refer to the supposed "foreignness" of accused persons from racialized communities


In most cases, a transcript of the bail hearing was filed as part of an application for review or variation of the decision.


We added information about each accused, the offence charged, the outcome of the original hearing, the result of the


application, any references to place of birth/origin, citizenship, immigration status, or other indication of foreignness.


If such references occurred, we also noted whether the crown attomey, defence or duty counsel, or bail justice made


them.


We describe as "Asian" accused persons whom the Metropolitan Toronto police had classified as "yellow." We describe


as "South Asian" accused persons whom the police had classified as "brown."
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in irrelevant or inappropriate ways. Why are these references made']' What are their


underlying purposes?


Explanations of references to foreignness
The Commission's research discloses three basic patterns, which we describe as "bad
apple," "hidden agenda" and "apparently benign" uses of foreignness:


• "Bad apple" cases involve references to an accused person's foreignness that are


obviously hostile, suggesting bias, bigotry or plain stupidity. We found the most
blatant examples of this problem in the reasons for sentence given by a few
judges.


"Hidden agenda" uses of foreignness are more subtle and mostly appear in


crown attorneys' submissions or questions, although they may also be used by
defence counsel. In these cases, lawyers refer to foreignness in hopes of
prompting an adverse reaction to an individual on the part of a judge, jury or


justice of the peace.


• "Apparently benign" references to foreignness seem sympathetic to an accused


person and are generally intended to justify a favourable outcome. They may be
made by judges, justices of the peace or crown attorneys, but are mostly found
in the submissions and questions of defence or duty counsel.


"Bad apple" cases


Blatantly hostile references to foreignness or ethnicity and other racist comments
made by a judge do great damage to public confidence in the criminal justice


system. More than any other legal professionals, judges represent the criminal


justice system to the wider public and epitomize its values. When a judge speaks of
a racialized person as different and unequal to a "real," "proper," "ordinary" or


"white" Canadian, the comment threatens the integrity of the entire criminal justice


system.


Three examples, drawn from transcripts made available to the Commission, illustrate


comments likely to have this effect. In the first two examples the Commission has


no evidence about what provoked the judge's remarks. The third example shows the


judge reacting to a crown attomey's apparently innocuous reference to the offender's


country of birth.


Example A


The Court: It is said on behalf of one of the accused that there are no
aggravating factors to be considered. I respectfully disagree. A sexual assault


itself, tlie sexual nature of it, is a very aggravating factor. Three male persons


overpowered the victim. They did so at night. They did it to a stranger and not
one of their own, and when I say one of their own, somebody they knew or a
member of the - or a person who was a person of the group of the ethnic origin


of both the accused.^ (emphasis added)
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In this shocking example, the judge clearly suggests that ethnicity matters to


seriousness of the crime, and hence to the sentence. It is hard to know, however,


exactly what he had in mind. Does the judge mean that the sexual assault would


have been less serious if the men had preyed on a woman of their own ethnicity? Or


is he saying that sexual assaults of women who belong to that particular etlmic


group are generally less serious than sexual assaults of women of other ethnicities?


Either interpretation is strange, both suggest that an expUcitly racist criterion


influenced the judge's sentencing decision.


Example B


The Court; In Toronto, in these courtrooms, sometimes I send yoimg men from


Vietnam to jail rather severely on offences. They\e been in Canada a short


time, thevAe been in Canada a year or two or three, and I have to work out a


kind of sentence that appears to ha\e no bias. We're supposed to treat ever\'one


in front of us the same way. Again and again I have to lay out - thankfully not


again and again - but often I ha-\'e to lay out sentences trying to make it clear in


the circumstances of recent immigrants' arrival into Canada, on a charge of


tlu^eatening or extortion, that's sometimes connected with Vietnamese gangs and


sometimes with not too much e\idence in front of me on a sentencing hearing. I


lay out some severe sentences that perhaps wouldn't apply in the same set of


facts with someone who'd been in Canada 20 or 30 years.


^


Again, the judge's comment is shocking. Does he really mean that offenders who
have recently immigrated from Vietnam should be sentenced more harshly than


other offenders? Such a sentencing principle could not possibly be lawful, but


appears to be exactly what the judge is saying.


Example C
An offender with a prior conviction for "possession of burglar's tools" was charged


and convicted after the theft of four hub caps from a car. He had moved to Canada


at age six, 13 years before the incident that had brought him before the court. His


lawyer had not brought this fact out during the trial, because he "thought it was


irrelevant." But the crown attorney, while proposing jointly with defence counsel


that the offender be fined and placed on probation rather than incarcerated,


mentioned that the defendant was bom in China. The judge seized on this passing


reference to justify a prison sentence:


The Court: The most recent report I had [about criminal proceedings in China]


was of a gentleman convicted in Beijing for putting white wine in the mai tai


bottles and selling it. You know what the penalty he received was. Prostitution


among other crimes have been similarly punished. So perhaps Mr. Ho's at the


stage where he'll have to learn that even our society is not quite as weak as he


thinks it is ....


He's fr-om China, I understand that, but it is still Canada .... People have to obey


the law ....
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(TO rHK DEFENDANT]: You comc from Canton, you were bom tliere :md you've
lived long enough to know what tlie law is like there. |In] tlie most recent


reported case that I've found ... a gentleman put white wine in tlie mai tai


bottles and sold it as mai tai. Tlie penalty tliat he received was that of execution
by a bullet in the back of the neck. So, you know what tlie rules are there, and
I'm sure that you're tliinking that you've come to a very soft society and will


just get a slap on tlie wrist. Now, we don't deal with criminals in the same way,
but you've still got to be dealt with as a criminal because tliat's what you cire ....


You've brought dishonour on your father's name and you know the cniellest


form of oatli in China You have got to learn, sir, tliat tliis is a country where
the laws must be obeyed. You will be given credit for the time \'ou spent in


pre-trial custody, namely six days ... You will be sentenced to a period of
incarceration of nine days.'


It is obvious from these comments that the accused, who had grown up in Canada,
was sentenced to jail because he was presumed to be foreign. Indeed the judge
explicitly used this presumed foreignness to justify disregarding the sentence
proposed by the crown attorney and defence counsel. While judges are not required
to accept joint sentencing submissions, they are expected to take them seriously.'"


Generally, judges accept such sentencing proposals unless they believe a submission
overlooks an important fact about the crime or the accused. Based on the judge's
remarks, it appears that he considered the accused's presumed foreignness a factor


that justifies a more severe sentence than normal.


Responses to the Commission surveys, and experiences recounted during


consultations with lawyers, confirm that a small minority of judges are known to be
what we term "bad apples." We were told repeatedly that indications of presumed
foreignness such as race, culture, colour and country of origin routinely result in


adverse comments or decisions by these judges.


• A duty counsel who participated in a Commission focus group said:


"I've had problems witli one particular judge on a number of occasions. For
example, 1 had a young Vietnamese client v/ho was charged with tlieft. The
judge proceeded to comment that he had read in a New York paper how
Vietnamese gangs were taking over the su-eets. There wasn't a suggestion tliat


this young person was in a gang, or that he was a member of a Vietnamese
gang, or tliat he came from New York ... This judge makes comments like that


quite frequently."


• Two crown attorneys who responded to the Commission's surveys stated:


"As a woman and a member of a religious minority ... I have experienced some
very glaring examples of overt racism and sexism from judges .... But these
individuals are in a minority; most people are very aware of the special needs of
minority persons and are not racist. Most racist behaviour, unfortunately, stems
from the bench."
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"Judicial conduct needs to be better scrutinized. Where judges or justices of the


peace make inappropriate comments, etc., the matter should be dealt with. At


present, altliough certain individuals are notorious, notliing is done by the


system. By tolerating their behaviour, it is condoned, continues and increases."


Defence counsel who responded to the Commission survey stated:


"Most criminal defence lawyers know of judges who have a reputation for


holding racist views, and being biased against certain groups (Jews, blacks, etc.)


.... If you have a non-white accused, you may do everything to avoid a


particular judge, or to work out a joint submission with a crown on a plea or be


careful to preserve avenues of appeal on a trial."


"Most judges do not see colour but some do. Get rid of the bigots!"


"The most overtly racist judge in Ontario is Judge X. He should be told to stop


or be fired. Most judges want to do tlie right thing, but they don't always know


how."


The significance of racist remarks made by judges in court, even if infrequent,


carmot be over-emphasized. While many people find such remarks offensive,


racialized persons who experience or hear about them may feel outrage and shock, a


deep sense of injury and, sometimes, fear. They tell their friends, families,


colleagues and neighbours about what happened. Stories circulate quickly and gain


force as they are told and retold.


This classic human response highlights two important points. First, though members


of racialized communities may generally believe that coixrts, like other social


institutions, are systemically racist, they do not expect to encounter explicit racism


in an Ontario courtroom. They relate their experiences, which are then circulated


within the community, precisely because explicitly racist behaviour is not supposed


to occur in court. In effect, the stark contrast between expecting fair treatment and


experiencing a racist remark causes such judicial comments to have a profound and


pervasive impact.


Second, it is not so much the frequency of racist incidents in courts as the criminal


justice system's reaction - or lack of reaction - that sustains perceptions of systemic


racism. Few Ontarians believe that all judges routinely make explicitly racist


comments in open court. But many are concerned that the criminal justice system


seems to accept or tolerate such behaviour when it occurs.


People may conclude that the court system accepts explicit racism in its operations


when no public reaction to racist remarks occurs. They may believe the system


tolerates explicit racism if lawyers or judges suggest such incidents are so rare they


should be ignored. Perhaps some judges privately attempt to speak to their offending


colleagues, and lawyers likely develop -strategies for minimizing the harm that


judges with racist views might do. Unfortunately, however, members of the wider
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community have no means of knowing about private responses and successful


avoidance strategies. Instead, they experience the justice system as denying or


disregarding, and hence tolerating, inexcusable conduct.


One problem is that the criminal justice system's response to judicial misconduct


relies entirely on complaints. Unless a formal complaint is filed with a judicial


council, even a blatantly racist act elicits no institutional response. Indeed, no such


complaint was filed in any of the three examples cited above. It is not sufficient


simply to refer to the existence of a complaints process when such conduct is


allowed to continue. The failure of the victim of a racist act to complain does not


end the problem, since the act reflects badly upon all those within the criminal


justice system - no matter how many are acting with faimess, diligence and


integrity - as long as it is unopposed.


Commission consultations convinced us that the system's perceived failure to react


to explicit racism in the courts has a devastating impact on public confidence. No
right-thinking member of the bar or bench condones or excuses judges making


racist, bigoted or biased remarks in court. However, the criminal justice system must


have a process for demonstrating publicly that racism will not be tolerated wherever


on whenever it occurs.


Such a process must have three main elements, all of which must be widely


publicized within the community. These elements are standards of judicial


behaviour; mechanisms to report judges who fail to meet the expectations; and


effective procedures for responding to inappropriate judicial conduct.


For some time, the court system has had procedures to deal with individual


complaints about provincial and general division judges, but these procedures are


not well known. For example, the Commission's population survey asked white,


black and Chinese residents of Metro Toronto if they had ever heard of "the


Canadian or Ontario Judicial Council that investigates complaints against judges."


Responses show that less than half of white (44%) and black (45%) residents, and


only a fifth of Chinese (21%) residents even know that these complaints bodies


exist*


Recent reforms to the legislation governing provincial division judges, implemented


partially in response to ongoing public complaints about inappropriate conduct by


some judges, may improve public confidence in the court system. These changes


empower the chief judge of the provincial division, with the approval of the Ontario


Judicial Council, to establish and publicize standards of judicial conduct and


Awareness of complaints mechanisms concerning the pohce was considerably higher among all three groups: 71% of


white respondents, 62% of black respondents and 39% of Chinese respondents report having heard of "the Public


Complaints Commission that investigates complaints again.st the police in Metro Toronto." A high proportion of white


respondents (71%), but not black (42%) or Chinese (29%), report awareness of the Law Society of Upper Canada, which


handles complaints about lawyers.
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appraise performance." One of the stated goals of the standards is "ensuring judges'


conduct is consistent with the respect accorded to them." Another is "enhancing


equality and sense of inclusion in the justice system."'^ To the extent that action


based on these provisions informs the public of the standards expected of judges,


they should contribute significantly to public confidence.*


Public evidence that in practice the system upholds its standards is also


fundamentally important. Again, recent changes in the procedures for handling


complaints against provincial division judges are a considerable improvement. In


particular, the new system significantly expands lay membership of the Ontario


Judicial Council. It also mandates the Council to publicize widely information about


itself and the complaints procedure, and to assist those who need help with written


complaints. The Council is responsible for overcoming cultural and linguistic


barriers that might otherwise preclude potential complaints. ^ Full implementation of


the new system should enhance public confidence that users' complaints about


provincial division judges will be taken seriously.


We are concerned, however, that the existing complaints systems may be inadequate


to deal with even explicitly racist judicial conduct. These systems rely upon the


offended person or a third party to file a written complaint. Defence counsel may
view filing a complaint on behalf of a client as time-consuming and potentially


jeopardizing future cases before the judge in question and, possibly, some of the


judge's colleagues. Crown attomeys may well have similar views. Other judges may


be the last to hear of problems and, in any event, may be unwilling to file a


complaint against a colleague. Accused persons may view a judge's racist comments


as being low on the scale of problems they face, and their court experience may
leave them too intimidated to challenge a judge's conduct.


Nevertheless, it is crucial to the integrity of the criminal justice system that every


racist act by a judge be taken seriously. An adversary system often leaves one side


or the other unhappy with interim rulings, the adjudication of guilt and any


sentence. A "loss" may generate a feeling of unfairness or suspicion of favour to the


other side. Indeed, the vast majority of complaints about judges relate to perceived


errors (as opposed to misconduct) for which the proper remedy is an appeal.


However, racist (as well as sexist) conduct falls in a different category. The inherent


threat to the integrity of the criminal justice system reported in such allegations


demands a more welcoming and proactive approach. A model more related to


human rights legislation is desirable. An office should be available to investigate


Draft standards have been circulated for commentary.


The amendments to the Courts of Justice Act also create statutory procedures for investigating ajid deciding on


complaints (ss.51.3-51.6), increase the range of dispositions available when a complaint is upheld (ss.51.6 and 51.8),


and require the chief judge of the Provincial Division to establish (and the Judicial Council to approve) a plan of


continuing education forjudges to maintain and develop professional competence, social awareness and personal growth


(s.51.10).
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allegations of racist conduct on the part of judges and lawyers in order to determine


whether a formal complaint should be filed with the Canadian or Ontario Judicial


Council or the Law Society of Upper Canada. The parties directly affected, other


obser\'ers or even other members of the community should be able to initiate such


investigations.


The public should be informed that complaints may be filed anonymously or


confidentially As our examples demonstrate, an investigation may require no more
than an examination of the transcript or listening to a tape of the proceedings.


Where there are potential disputes of fact, however, anonymous complaints would
have to be dismissed. In the case of confidential complaints, the person initiating the


process should have the option of personally filing the complaint with the


appropriate body (thereby foregoing confidentiality) or having the investigation


terminated without such a formal complaint.


When judges make racist comments in open court, the public might wonder what


they say m private to their colleagues or to others. The vast majority of judges who
do not make or condone such racist comments should exert peer pressure on their


offending colleagues, wherever possible, to make such conduct simply unacceptable.


The same applies to lawyers. Indeed, it would be desirable for the Law Society of


Upper Canada to establish an ethical obligation, together with practical guidelines,


to govern lawyers' conduct when they observe racist acts.


Also, the Ministry of the Attorney General should establish similar guidelines for


other court employees. The basic principle is that no participant in the criminal


justice system should tolerate misconduct on the part of other participants that


damages the integrity of that system.


7.1 The Commission recommends that -


a) the Law Society of Upper Canada establish a complaints office where
anonymous or confidential complaints about racist conduct by judges or


lawyers may be filed.


b) this office informally investigate such complaints and, where they are


confirmed, file a formal complaint with the Ontario or Canadian Judicial


Council in the case of a judge, or initiate disciplinary proceedings in the case of


a lawyer.


c) the confidentiality of the complainant be protected. When a factual dispute


arises the complainant should be advised that further processing of the


complaint requires filing it directly with the appropriate body,


d) lawyers be under an ethical obligation to report to the complaints office any
racist conduct they observe on the part of a judge, lawyer, other officer or


employee of the courts.


e) all other officers and employees of the courts also be encouraged to report


any racist conduct to the complaints office.
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7.2 The Commission recommends that the Law Society widely publish


information about itself and the complaints mechanism, including information


about how to obtain assistance in making complaints. In providing such


information, the Law Society should strive to eliminate cultural and linguistic


barriers and, where necessary, help members of the public in preparing formal


complaints.


7.3 The Commission recommends that -


a) the Law Society of Upper Canada establish an ethical obligation, together


with practical guidelines, to govern lawyers' conduct when they observe racist


acts.


b) judges and lawyers take every available opportunity to counsel any


colleagues who make racist comments, even outside the courtroom, that such


statements are unacceptable and reflect badly on the Ontario criminal justice


system.


"Hidden agenda" cases


Some uses of "foreigrmess" in courts reflect a more subtle motive than the explicitly


racist examples above. In these cases, lawyers draw attention to a person's (often


presumed) foreignness in hopes of eliciting an adverse reaction to the individual


from a judge, jury or justice of the peace. These "hidden agenda" references to


foreignness are typically used by crown attorneys about accused persons, or


sometimes about witnesses.


Lawyers consulted by the Commission said this type of reference to foreignness is


much more common than what we term "bad apple" cases, and is also harder to


control. Crown attorneys and defence counsel who use foreignness in this way are


not likely to admit it, they point out, nor are many judges or justices of the peace


likely to talk about these attempts to manipulate them. Sometimes the "hidden


agenda" is unmistakeable, however, as a duty counsel explained during a


Commission focus group;


"We haA'e all experienced the same scenario - anyone who has had any length


of experience in the criminal justice system knows about it. For example,


Jamaican males who are landed immigrants are presumed to have a certain


lifestyle. They are such an easy target for a crown attorney. The crown attorney


is aware that the [justice] making a decision, who they want to [obtain] a


detention order from, has these values of nuclear family - support, obligation,


stability [inj a particular residence for a long period of time.


"What the crown can do is simply exploit that factor. If the person is sending


money to Jamaica to support children or other family, immediately the question


arises: 'where is your money coming from?' If they don't send money to support


relatives or family, then immediately the question is 'why not? Where is your


moral responsibility to your family?' The question is meant to suggest that the


accused lacks something in his character that the court should be concerned


about."







Court Dynamics 235


Another duty counsel, also commenting on the uses of "Jamaican" ethnicity by some


crown attorneys, spoke of other adverse interpretations:


"The crown will ask tilings like 'have you got ;iny kids?", and the accused may


have kids who don't ha\ e tlie same motlier. Tlien tlie crown may use the term


bab\ mother" and you watch tlie JP sneer. Tliere is a perception tliat this guy is


running a harem and is totally irresponsible."


"The other perception is that people who have kids back in Jamaica and are


sending money home are a flight risk. The crown will jump to the conclusion


that the accused is going to go back to his kids and so seek detention."


Duty counsel also talked about crown attorneys who draw attention to foreignness


through gestures:


"Some crown attorneys display apparent disgust over responses from someone


who has a cultiiral accent or for whom English is not the first language. If they


don't get tlie response they want quickly, tiiey throw up tlieir hands to indicate,


obviously, to tlie justice of peace that this person is not responding to tlie crown


attorney's questions Uaithfully."


Occasionally judges recognize and even expose attempts to pursue a hidden agenda


in court. Duty counsel repoiled these two examples of such judicial reactions:


"I was doing a sentencing ... for a Somalian man on a basic shoplift [offence].


The crown said that this person was new to the country and had to learn what


our laws are about. The judge jumped on it and asked the crown what was


meant by it. Tlie judge said it doesn't matter if someone has been in this


country five months or five years or five generations; they should all be treated


the same."


"I once represented a Chinese woman. The crown became angry when the


accused would not look her straight in tlie eyes when being cross-examined. The


crown inquired if it was a cultural Oiing .... Fortunately tlie presiding judge had


a better understanding of the accused's racial background, including her


mannerisms."


More frequently, however, these uses of foreignness seem to pass unchallenged. One


duty counsel described frustration at her inability to respond effectively to crown


attorneys' inappropriate references to foreignness:


"You really wish you could stand up and say, 'Excuse me. Madam Crown, tell


me what relevance does that have to the show cause hearing. Are you


suggesting, perhaps, that cultural or racial differences arc relevant to the primary


or secondary' grounds |for detaining someone before trial]?' 1 have to think


about why I can't - or why I haven't - said that: it enrages me because 1 do


think those comments are clear-ait racism."
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The lawyer seemed to feel that the intervention she would hke to make would be


perceived as inappropriate. The Commission's view is that such an intervention is


not only appropriate but should be an obligation for all counsel who encounter


irrelevant references to race in the courtroom.


At first glance, these "hidden agenda" uses of foreignness might appear driven by


pure racial bias, indicating more "bad apples." But such a diagnosis likely overlooks


the real motivation. In most instances of what we call hidden agenda, the true


function of comments about foreignness is to help lawyers win cases. In effect, a


crown attorney assumes, rightly or wrongly, that the justice is more likely to decide


against the accused if the accused is portrayed as "foreign." Whatever the specific


motivation or result, the comment is no less racist (see Chapter 3).


Such a portrayal of a black or other, racialized accused person is one of many ways


of suggesting to the court that the accused is not "one of us." References to other


attributes, such as lifestyle, unemployment or welfare status, transience or where the


accused person lives may have much the same effect. Whatever the attributes


chosen, the point of referring to them is to distance the decision-maker, as well as


the speaker, from his or her common humanity with the accused person.


Once this distance is created, the element of empathy that is so crucial to the


exercise of discretion is likely absent. If the judge or justice of the peace does not


feel empathy for an accused person, the crown attomey would have achieved the


underlying goal in raising these factors. As a defence counsel who responded to the


Commission's survey stated, "Judges are less likely to believe non-white participants


in the criminal justice system because the empathy and identification factors are


missing."


If crown attorneys think their objective is to win cases, it is scarcely surprising if


they use every available tactic to increase their chances of success. Drawing


attention to immigration status or other signs of foreignness of racialized accused


persons may well be effective. For example, the Commission asked provincial


division judges if judicial perceptions about racial minority immigrants adversely


affect racial minority accused. Half of the judges who answered this question


indicate that perceptions about racial minority immigrants at least occasionally have


adverse consequences for racial minority accused.*


However, for Ontario crown attomeys to be motivated by notions of "winning" and


"victory" is highly improper. Crown attomeys have strong professional and ethical


obligations to ensure just results. Their task in the courtroom is to present the case


for the state effectively, but always within the framework of a fair trial. It is a


serious departure from this principle deliberately to introduce race in order to


Percentages for recently appointed and longer-serving provincial division judges are opposite, i.e., 75% of recently


appointed judges said at least occasionally and 25% said never, while 25% of longer-serving judges said occasionally


and 75% said never.
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prejudice an accused. In short, as the C.inadian Bar Association's Code of


Professional Conduct states -


... when engaged as a prosecutor, tlie lawyers prime duty is not to seek to


convict, but to see that justice is done through a fair trial upon merits. The


prosecutor exercises a public function involving much discretion and power, and


must act fairly and dispassionately.'-'


A crown attorney who responded to the Commission's survey described the demands


and values of the role in this way:


"... [a] crown counsel's role in [criminal] proceedings is that of a minister of


justice. Tlie crown does not win or lose a case. Tlie crown's role is to prosecute


charges where the evidence suggests that there is a reasonable basis for


concluding that the accused is guilty of the offence and will be found guilty.


The crown's duty is to put all relevant evidence, whether it be inculpatorv' or


exculpatory, before tlie court, so tliat the court may determine if the accused is


guilt\' of tlie offence charged."


Presumably, crown attorneys who fully understand their responsibilities as


"ministers of justice," and conduct themselves accordingly, refer to an accused


person's immigration status only in the limited circumstances when it is relevant to


the proceeding. Such crown attomeys would never refer to foreignness in order to


distance a judge, justice of the peace or jury from an accused person. Conversely,


we can only assume that crown attomeys who persist in exploiting foreignness in


pursuit of a "hidden agenda" have a poor grasp of their job.


In general, the current guidelines for crown attomeys appear adequate. The Crown


Policy Manual reminds them to ensure that discriminatory stereotypes do not


influence their decision-making, and wams them to beware of "institutionalized


practices or policies that have an adverse effect on particular groups." No crown


attorney who strives to meet these standards could possibly justify using references


to foreignness simply to win a case.


Guidelines alone do not guarantee integrity, however. As one crown attorney


surveyed by the Commission notes, "any deceitful crown with a modicum of


imagination can always conceal an improper motive behind an acceptable


justification." Given the generally satisfactory policies and procedures in the Crown


Policy Manual, the answer to this problem is not more guidelines, which could also


be evaded. Instead, the emphasis should be on giving crown attomeys a well-


grounded understanding of their responsibilities, and an effective appraisal system to


evaluate performance.


As suggested by the examples above, judges and justices of the peace have a vital


role to play in discouraging "hidden agenda" references to foreignness, since they


are usually the intended audience. They can show they are not influenced by such


references. More importantly, they may publicly call to account any lawyer who
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unnecessarily draws attention to the foreignness of an accused person, victim or


other witness. Opposing counsel also should be vigilant in insisting upon articulation


of the relevance of such references where none is apparent.


7.4 The Commission recommends that judges, justices of the peace and counsel


adopt an approach of scrupulously identifying the relevance of any reference to


race before it is introduced in court.


"Apparently benign" uses of foreignness


The Commission found that references to foreignness are sometimes used neutrally


or in an attempt to portray accused persons favourably. Apparenriy neuttal


references - such as simple descriptions of a person's place of birth or date of


arrival in Canada - may be made by judges, crown attorneys or defence or duty


counsel. Typically, defence or duty counsel have the strongest incentives to make


favourable references, but crown attorneys and judges may also do so.


Favourable references to foreignness might be used to -


explain factors that might otherwise reflect badly on an accused person. For


example, a lawyer may note a refugee claimant's to explain why the person has


no Canadian work record. Sometimes the lawyer describes the individual's work


record in the country of origin.


reduce the damage from a previous hostile or negative reference to a person's


foreignness. For example, a defence or duty counsel may supportively question


an accused person about education or work in another country after a crown


attorney used origin to porttay the accused negatively.


• mitigate culpability by showing that an immigrant is unfamiliar with Canadian


laws. For example, a lawyer may refer to different customs of the accused's


country of origin to demonsttate that the person did not know that his or her


conduct would be a criminal offence in Canada.


mitigate a sentence by showing respectability. For example, a lawyer may refer


to the accused's years in Canada to demonstrate a long crime-free history in this


country.


• highlight drastic consequences of a registered conviction for a non-citizen


accused. A criminal conviction may, for example, result in delay or denial of


landed immigrant status. To avoid these additional penalties, a lawyer may refer


to the accused's status and propose a discharge.


Benign uses of foreignness may be acceptable in some circumstances, especially if


they help avoid imposing additional penalties on non-citizens that would not be


imposed on Canadians convicted of tlie same offences. ''' But obvious dangers exist


of misuse or conveying the impression that "foreignness" is generally relevant to


court proceedings. Even though reference to race may appear neutral, the accused


may still ask: "why are they talking about my race?" Again, the relevance of any
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reference to race should be scrupulously identified before permitting it to be used in


court.


Experiences of exclusion
The experience of being excluded from court proceedings is a significant reason


why black and other racialized persons report lack of confidence in the criminal


justice system Two main problems are identified. First, the speed, complex


language and often mystifying procedures of the courts mean that even accused


persons who speak fluent English (or French in a trial conducted in French) often


feel that they are not really participating in proceedings that may have profound


consequences for them. Those who rely on interpreters feel even more excluded.


The second problem is that the absence of racialized persons in positions of


authority and on juries in Ontario courts conveys powerful and negative images of


the criminal justice system as a "white" and exclusionary institution.


Court proceedings
A 1990 report on community perceptions of the justice system found that -


... the majority of racial minorities (and others, one presumes) lack important


knowledge about tlieir civil and legal rights. They do not understand court and
legal procedures, the nature of tlie laws themselves, how to find legal counsel,


the role of community legal clinics and many other aspects of service delivery....


While this problem is particularly acute for the youth, and especially Black


youtli, it applies to adult members of racial minority groups as well.'*


Black, Aboriginal and other racialized Ontarians described the court process to the


Commission as bewildering. They reported feeling confused by the procedures,


shocked by the rapid pace, mystified by the language and intimidated by the formal


rituals of courts.


Few accused from these communities felt adequately prepared for the experience.


Many said they had been given almost no idea of their roles or responsibilities.


Almost all reported a stark contrast between the ease with which justice


professionals functioned in the courtroom and their own lack of familiarity with the


process, which created a profound sense of being excluded.


These experiences crossed age and gender boundaries, and were shared by victims


and other witnesses, as well as accused persons. Although factors such as recent


immigration, lack of English or French language skills, or low levels of educational


achievement tended to intensify the sense of disadvantage, they do not entirely


account for it. A large part of the problem lies in the organization and
administration of court proceedings themselves.


For example, even a highly educated accused person whose first language is English


may find it difficult to understand what is being asked when a court official in a


busy court hurriedly recites:
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You-have-an-option-to-elect-to-be-tried-by-a-provincial-court-judge-without-a-


jury-and-vvithout-having-had-a-preliminar)'-inquir>'-or-you-may-elect-to-have-a-


preliminar>'-inquiry-and-to-be-tried-by-a-court-composed-of-a-judge-and-jun'-if-


you-do-not-elect-now-you-shall-be-deemed-to-have-elected-to-have-a-


preliminary-inquiry-and-to-be-tried-by-a-courl-composed-of-a-judge-and-jury-


how-do-you-elect-to-be-tried?'


Even an accused person who has been forewarned of this ritual of trial election and


its consequences is unlikely to feel he or she is actively participating in the


exchange. Of course, white people may also feel confused and intimidated in the


courtroom. Since expertise, formality and legal ritual are built into the criminal


process, most people, regardless of race, are likely to find the proceedings at best


difficult to understand; at worst, traumatic.


As a Nova Scotia judge notes in a recent essay, "most accused persons [and victims


or other witnesses] do not know what is going on in the courtroom except for the


fact that they are forced to be there." The judge adds;


That which is commonplace to tlie judge is often foreign and terrifying to


accused persons. They do not understand why they camiot state what someone


told them or why lawyers object or raise questions of admissibility or relevance.


Many accused are terrified by just being in the middle of an alien legal world


and they are fearful of what will happen ....'*


Many white and racialized persons may experience the court system in similar ways


in that the main sources of fear and intimidation are the same: inequalities of


knowledge, power and authority between themselves and those who administer


justice. But there may also be important differences in experiences of the court


system. Factors such as unfamiliarity with Canadian cultural norms and institutions


or linguistic barriers, for example, may intensify the apprehension felt by some


racialized persons. In addition, many racialized persons feel profoundly


disadvantaged in courts because of their previous experiences with what the federal


Government has referred to as the "'silent' discrimination or 'polite prejudice' in our


institutions and in daily Canadian life."'^


Constant exposure to the consequences of what the Ontario Court of Appeal terms


the "racism, and in particular, the anti-black racism [that] is part of our community's


psyche"'* creates a sense of vulnerability in dealings with powerful, alien and


seemingly "white" institutions, such as courts. This sense of vulnerability to racial


injustice may exist even amongst racialized persons who have not personally had


s.536(2) of the Criminal Code requires this choice to be put to all accused except those whose charges must, by law,


be tried in a specified division of the Ontario Court of Justice. While the courts may recognize that this question is


difficult for an accused person to understand, they generally assume that an accused represented by counsel understands


the nature and implications of an elecUon. See generally: R. v Mathesoti, (1979) 50 C.C.C. (2d) 92 (Man. C.A);


Korponey v. Attorney-General of Canada (1982) 65 C.C.C (2d) 65 (S.C.C); R. v. Bennett, (1993) 83 C C.C. (3d) 50


(Ont a., Prov. Div).
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negative experiences in courts. It arises and is sustained because the court system is


seen as a part of a systemically racist society.


Current demands on courts leave little scope for a day-to-day response to this


problem, especially in busy provincial division courts. We understand, for example,


that some courts that process initial appearances may face lists of up to 500 charges,


and that some bail courts process more than 100 cases per day. In these courts at


least, it is scarcely surprising if the primary concern of judges, justices and lawyers


is to get through the list. Equally understandable is the dehumanized feeling that


accused persons, victims or other witnesses may experience when they are caught up
in a system that is too often driven by expediency.


By far the most effective response to this problem is greater restraint in the use of
scarce criminal justice resources. As policy-makers and judges have noted


repeatedly, many social problems and conflicts that are treated as criminal offences


may be handled more effectively by other social institutions.'^ If many of the


relatively trivial charges now clogging the machinery of justice were removed from
the court system, the remaining serious cases could be managed with greater dignity


and respect for everyone involved. Such a change would significantly improve both


the appearance and the practice of justice in the courts.


In Chapter 6 the Commission endorses the recent expansion of programs to divert


charges away from the criminal justice system and recommends using them to the


fullest extent possible. Our findings about the dynamics of Ontario's court system
reinforce this recommendation.


Courtworker programs of information and support for accused persons and


victims/witnesses (see Chapter 6) are another mechanism for improving


comprehension of court proceedings. Courtworkers may answer general questions


that a lawyer is too busy to address, counsel clients and prepare them for court


hearings, refer them to community agencies, and ensure that relevant infonnation is


brought to the attention of appropriate officials.


The first Native courtworker programs in Ontario began in the 1960s as experiments


in three urban areas; Toronto, Kenora and Thunder Bay. * They were designed to


assist and support Aboriginal persons who appeared to be particularly disadvantaged


in the criminal courts. There were serious concerns that Aboriginal people tended to


plead guilty even if a defence was available, and that mitigating circumstances were
not always drawn to the court's attention.


The contemporary Native Courtworker Program is formally described as -


Onginally, courtworker programs were funded by municipal and provincial agencies. Federal funding began in 1969,


and the Ministry of the Attorney General became the provincial partner in 1977.
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... a program of counselling other than [on] matters of law delivered ... to


Natives charged with an offence imder any federal or provincial statute or


municipal by-law. in order that such persons may receive information about


court procedures, be appraised of their rights, and be referred to legal aid or


other resources.^"


While activities vary to some extent at different Indian Friendship Centres (co-


sponsors of the programs), their most important activities are explaining legal aid,


and referring chents to legal aid offices and lawyers.' Other out-of-court activities


include contacting family members, counselling, and promoting cultural awareness.


In-court activities include sensitizing court officials to Native concerns, providing


input into pre-sentence reports, or speaking to sentence.


Native courtworkers whom we met acknowledged their considerable formal and


informal role as cultural interpreters: As their presence becomes more familiar to


court personnel, they are increasingly asked to facilitate cross-cultural


communication. Evaluations conducted in Ontario and elsewhere"' consistently


report satisfaction among cnminal justice professionals with Native courtworker


programs.


In 1993 a pilot project to provide courtworker services to black accused and their


families began at four Metro Toronto courts. A recent extemal evaluation of the


African Canadian Court Worker Program found that the program met important


needs and could accomplish even more if its future were secure. The review


recommended stable funding "until the African Canadian community is foimd to be


free of the barriers and vulnerability that formed their view of unequal treatment.
"^^


Constant uncertainty about continued funding hampers effective planning and


efficient delivery of courtworker services. Recent correspondence between the


Ministry of the Attorney General and the organization that nxns the African


Canadian Court Worker Program is vague on the Government's commitment to


adequate funding for such programs. Rather than curtail existing programs, the


Govemment should expand them and extend such services to other communities.


During the early stages of developing such programs, opportunities should be


provided for sharing information and experiences, perhaps through conferences or


workshops held by the Ministry.


Court worker services for youths are particularly important. Young people are often


even more bewildered than adults by the court system and are likely to benefit


considerably from the advice and support of courtworker services. They may also be


disadvantaged relative to adults in practical matters such as arranging employment


or accommodation, or gaining entry to programs likely to be approved by the court.


One evaluation indicated that Courtworkers spent 55 to 60 percent of their time in court ("An Evaluation of the [Ontario)


Native Courtworker Program (Criminal)," SPR Associates, May 12, 1989 (manuscript on file), p. 69). Frequently in


remote areas, not enough defence lawyers are prepared to do criminal work on circuit.
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By assisting young people to make such arrangements, courtvvorker ser\'ices could


fulfil an miportant need.


7.5 The Commission recommends that -


a) existing couitworker programs be maintained and guaranteed funding by
the Ministry of the Attorney General.


b) additional courtworker programs be established, particularly those offering


semces to youth.


Interpreter services
The distinctive language of court proceedings is often too complex even for persons


whose English (or French) linguistic skills are functional in everyday life. Persons


without a working knowledge of English or French are particularly likely to feel


vulnerable to an authority system they see as incomprehensible.


The Canadian Bill of Rights, passed in 1960, expressly recognized that people


involved in court proceedings are entitled to interpreter assistance, but mentioned


neither funding nor the quality of services. The right to interpreter assistance was
also mcluded among the fundamental rights guaranteed by the Canadian Charier of
Rights and Freedoms in 1982, but again funding and quality are not specifically


mentioned. With an important 1994 decision, the Supreme Court of Canada has now
given explicit direction on an accused person's right to interpreter assistance during


criminal court proceedings.
''


A seven-member court decided unanimously that whenever a court proceeding


involves a vital interest of an accused person who does not "understand or speak the


language" of the proceeding, she or he is entitled to interpretation that is continuous,


precise, impartial, competent and contemporaneous. In explaining why the Charter


requires court systems to provide interpretation services that meet these standards.


Chief Justice Antonio Lamer stated:


It is clear tliat the right to the assistance of an interpreter of an accused who
cannot communicate or be understood for language reasons is based on the


fundamental notion tliat no person should be subject to a Kafkaesque trial which
may result in loss of liberty. An accused has the right to know in full detail, and


contemporaneously, what is taking place in the proceedings which will decide


his or her fate. This is basic fairness. Even if a trial is objectively a model of


fairness, if an accused operating under a language handicap is not given full and


contemporaneous interpretation of the proceedings, he or she will not be able to


assess this for him or herself The very legitimacy of the justice system in tlic


eyes of those who are subject to it is dependent on their being able to


comprehend and communicate in the language in which the proceedings arc


taking place."''


Although Ontario has established a system of court interpretation, changes are


needed to meet the standards required by the Supreme Court of Canada. We found


that interpreters, as well as judges, lawyers and representatives of community
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agencies involved in criminal justice issues, have serious concerns about the


guarantees of court interpreter competence, impartiality and accountability for


mistakes. Delivery of interpreter services would be enhanced if judges and lawyers


received more guidance on working with interpreters.


Competence
Ontario lacks a systematic program for training and accrediting court interpreters.


Current accreditation involves preliminary tests of linguistic and memory skills


administered by the Ministry of the Attomey General, followed by a two-day


training workshop for those who pass the tests. At the end of the workshop,


candidates are examined on the Ministry's Court Interpreters Handbook. Those who


complete this test successfully are fully accredited for interpretation in court. Other


Canadian provinces and some non-Canadian jurisdictions provide much more


extensive academic and practical training for court interpreters, which appears


highly successful.*


Several interpreters who participated in the Commission's research think existing


training for court interpretation is too superficial, and that the Ministry of the


Attomey General's accreditation process should be more professional. We received


many complaints that the process does not require a period of "shadowing," during


which a trainee interpreter accompanies an experienced interpreter into various


courts. Interpreters considered leaming court procedures and terminology as vital to


the development of their competence and confidence in court. It is not required in


Ontario, however, partly because the Ministry of the Attomey General does not want


to deter potential interpreters who cannot afford to go through a lengthy and unpaid


training process.


Some interpreters also complained that the vital task of honing and maintaining


practical skills after accreditation is entirely voluntary. One interpreter who was


especially critical said his own professional development program is: "on my own


time going to court, [and] listening and mentally translating what is going on. If


there are words I'm not familiar with, I look them up." He is concemed, however,


that the Ministry does not require, expect, or even encourage all accredited


interpreters to do the same.


Lawyers and judges who responded to the Commission's surveys remarked on what


they perceive as the variable quality of court interpreting, and the lack of an


effective system to ensure competence. Many made comments such as "some


interpreters are excellent, most are adequate and some are abysmal" and "the quality


of interpreters varies greatly and at times [is] quite inadequate." They called for


better training, testing and screening of court interpreters.


We were told of effective and well-developed academic programs for court interpreters in Alberta and British Columbia,


as well as England, Norway, South Africa, Australia and the United States. Unfortunately, resource constraints prevented


us from researching these programs in any depth.
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The Ministry of the Attorney General should fund continuing education as well as
initial programs, and interpreters should attend workshops as a condition of retaining
accreditation. The Ministr>''s Court Interpretation Services Branch should conduct
spot audits of court interpreters. Those providing inferior interpretation should be
required to requalify for accreditation.


In addition to questioning the interpreter system's capacity to ensure general
linguistic competence, many people have serious concerns about the translation of
highly sensitive testimony. Representatives of organizations that assist women who
have been sexually assaulted or abused by a male family member raised this


problem repeatedly. They maintained that, all too often, the only available court
interpreter for testimony of these victim/witnesses is a man who has no training
concerning violence against women, and may not even know the terminology a
woman uses to describe such violence.


Even worse, a male interpreter may attempt to impose his own value judgments. A
submission from the Korean Canadian Women's Association echoed others in


reporting -


Many of our KCWA clients have often complained of, first, the Korean
interpreters" lack of knowledge and/or their improper use of terminology and,
second, tlieir unprofessional intrusiveness into the decision-making process of
the client. At present almost all Korean interpreters are untrained realtors,


businessmen or ministers, the majority of whom are males. Many have
presumed to impose their biases and morals on many of our abused women
clients by intimidating them into dismissing charges against an abusive
husband.


^^


The Commission believes that competence and confidence in the court interpreter


system would be considerably enhanced by reforming the accreditation, training and
performance evaluation of interpreters. These reforms should be pursued in co-
operation with the Ministry of Citizenship, Culture and Recreation, and the Ministry
of Education and Training, as well as agencies and institutions providing
interpretation services and training.


7.6 The Commission recommends that the Ministry of the Attorney General -
a) develop objective and consistent accreditation standards for interpretation
and translation, which should be used to certify training programs for court
interpreters. Such programs should include specific instruction on issues of
violence against women, and a practicum funded by the Ministry in which
trainee interpreters "shadow" experienced accredited interpreters in


courtrooms for up to three months.
b) fund translation of a glossary of legal terms and phrases in common court
usage into the principal source languages used in Ontario.
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impartiality


Canadian courts have generally insisted on impartiality in interpretation services.


Parties to proceedings, relatives and friends of parties or persons close to the events


giving rise to a criminal charge are typically viewed as inappropriate interpreters in


criminal proceedings. Because some linguistic minority communities are small,


however, in practice an accused person, victim or other witness often knows the


court interpreter. In many cases, prior acquaintance does not matter and may be


unavoidable. But in order to preserve the appearance of justice, an accused person,


victim or other witness must ftilly understand the interpreter's role and be able to


object to an interpreter whom he or she does not trust to be impartial.


Equally important is that everyone in the courtroom understand that an interpreter is


an impartial professional enabling communication, rather than an advocate or


supporter of the accused person. Obviously, judges and lawyers are well placed to


understand the interpreters' role, but others should also be clearly informed.


7.7 The Commission recommends that whenever an interpreter is used, the trial


judge or bail justice explain the role and expectations of an interpreter in open


court. The judge or justice should -


a) state that the interpreter is a neutral professional, employed by the court to


translate what is being said. In jury trials, this explanation should be given in


the presence of the jury.


b) inform the accused person and any witness that he or she may apply to the


presiding judicial officer to replace an interpreter whom he or she feels has a


conflict of interest or may otherwise not be impartial;


c) verify that the accused and the interpreter have had sufficient opportunity to


ascertain mutual understanding;


d) advise the accused person and the interpreter to alert the judge and request


clarification if at any time either is unable to understand or hear what is being


said;


e) request that observers who have concerns about the quality of interpretation


inform crown or defence counsel.


Accountability for mistakes


Well-trained, accredited interpreters whose work is facilitated by judges and lawyers


are likely to provide high-quality interpretation, but they are not infallible. How are


judicial authorities to know if an interpreter has made a significant communication


error that affects the decision about the accused?


The standard mechanism for identifying legal or factual errors in court proceedings


is the official record of proceedings, which is documented by a court reporter and


kept for at least six years.* In some courts the reporter repeats what is said in court


Originally a regulation under the Provincial Courts Act (O. Reg. 60/83). When that legislation was replaced in 1984 by


the Courts ofJustice Act, s. 79 provided that, subject to approval by a chief justice or chief judge, the deputy attorney


general could establish directions for their disposal. Directions issued in January 1990 (on file) allowed reporters, in most
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into a microphone; in others the reporter maintains a contemporaneous paper record.


WTiile court reporters may faithfully record the interpreters' English (or French)


statements, neither method permits recording of testimony given in a language other


than that of the court proceedings. Thus, if questions are later raised about the


accuracy of the interpretation, the court system has no record of what an accused


person or witness said in the source language.


The criminal justice system generally treats the absence of a record of the original


testimony given by an English or French-speaking person as a source of potentially


serious injustice. An appellate court will almost always order a new trial if "there is


a serious possibility" of error in a missing portion of the record.'^ However, the


same standard is not applied to testimony in languages other than English or French,


for which there is usually no record of the source language.


This systemic barrier to equality in the criminal justice system must be removed.


7.8 The Commission recommends that all court testimony and interpretation be


audiotaped and retained as part of the official record of proceedings.


Criminal justice personnel and effective interpretation


Many interpreters say that judges, lawyers and justices of the peace do not always


understand the general demands of court interpreting or how to communicate with


witnesses through an interpreter. Participants in Commission focus groups


complained of poor acoustics in courtrooms, and stated that interpreters are


frequently treated as a nuisance if they interrupt the proceedings when they cannot


hear what is being said. Some who had been asked to interpret languages they do


not speak felt they were expected to "teach geography or history to the judge and


others who have no understanding of languages spoken in different geographical


areas of the same country."


Interpreters also said some lawyers and judges have little grasp of the limitations


inherent in communicating through interpreters. For example, interpreters are


expected to translate what is said word by word, but in practice this type of


translation may fail to convey the meaning accurately and effectively. Just as a


lawyer may have to rephrase questions that a witness does not understand, an


interpreter may need to use different language levels. As one interpreter explained:


"Eighty percent of accused are not highly educated, so I have to use a basic


language with them. It is sometimes difficult to translate legal language to tlic


level the accused can understand."


In other instances, word-by-word translation may be impossible. Interpreters who
attended Commission focus groups explained:


cases, to dispose of their tapes six years from the date of judgment
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"Emphatic languages may have no equivalents for some English words used in


court. So you have to overcome tliis by using long descriptions. But it can often


be expressed quite shortly in English."


"While most of the time you can interpret word for word on the basic points, to


convey tlie whole mearung properly, you have to translate it in a different way.


The interpreter must feel able to say in court tliat she/lie cannot interpret a


particular meaning word for word, but will have to take time to explain."


Many interpreters find that judges or lawyers are unaware of this problem, and may


be suspicious of what the interpreter is communicating. As one focus group


participant noted, "if I take too long to interpret, the crown raises his eyebrows and


clearly wonders if I am embellishing or not."


Effective communication through an interpreter is unquestionably an important skill


for judges, justices of the peace and lawyers to acquire. It is equally important that


judges, lawyers and justices of the peace know how to facilitate interpreters' work in


court proceedings. It is also important to understand cultural interpretation, the time


required for interpretation, and when it should be used.


The Ministry of the Attorney Gfeneral could help by preparing, in association with


the Law Society of Upper Canada and interested community organizations, a manual


of advice and procedures to explain the role of interpreters and advise how to work


with them.


7.9 The Commission recommends that judges, crown counsel, employed duty


counsel and justices of the peace receive training in working with interpreters.


Finally, the Commission's research unearthed a small but significant interpretation


problem that is relatively easy to correct: statements in the source language are often


inaudible to everyone except the person being assisted. Some spectators or non-


excluded witnesses present in a court may not be able to understand court


proceedings without the assistance of an interpreter. While such persons do not have


a constitutional right to interpreter services in court, the principle of open court


proceedings makes it desirable to ensure that interpretation is audible in the source


language as well as the language of the court. * A further benefit of ensuring


audibility is the potential for a spectator conversant in both languages to identify


errors in the interpretation, perhaps by approaching a lawyer or court official during


a break in proceedings. We suggest that court personnel adopt a flexible and


constructive approach to criticisms of interpretation so they may take advantage of


such informal monitoring.


7.10 The Commission recommends that court personnel ensure that


interpretation be audible to persons in the court.


Obviously, anv private communication between an accused and counsel using an interpreter should not be audible to


any other person.
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The image of white justice


One of the most frequently cited reasons for the sense of exclusion that racialized


court users experience is the under-representation of persons from their communities


among lawyers, judges, justices of the peace and jurors. Participants in Commission
consultations spoke vividly of fears that white lawyers and decision-makers - even


if well-intentioned - neither understand nor relate to the heritages, cultures and


experiences of racialized persons.


Under-representation of racialized persons among judges and
lawyers


We heard from many black and other racialized persons that images of white justice


convey subtle messages that the court system lacks respect for individuals who are


not white. The Commission was told repeatedly that under-representation of


racialized persons among judges and lawyers is seen as reflecting assumptions that


these Ontarians are less worthy of working as justice system professionals. As such,


under-representation repeats and reinforces an unspoken message, that white skin is


an indicator of competence.


Over the last few years, courts have slowly begun to reflect the diversity of Ontario.


But lawyers from racialized communities are often treated as if they are out of


place. In these examples from Commission focus groups and surveys, lawyers from


racialized groups were -


• misidentified as accused persons:


"I don't believe a police officer would ask me in court if I was the accused just


to lower my self-esteem. I believe it is done unconsciously."


"If you are [a] black lawyer and are representing someone and you are referred


to as tlie accused or sent to the body of tlie court [while] you see white lawyers


treated with courtesy and respect, it does something to your self-esteem ..."


• misidentified as interpreters:


"I am often mistaken [for] an interpreter and I am approached by defence


counsel seeking my services wliile 1 am seated at the defence counsel's table or


just outside the courtroom. Otlier than the defence counsel's client and/or


witnesses, I am usually the only otlier person in the body of the coiulroom who
is of tliat racial minority and wearing a suit."


"Vcr\' often 1 am asked by court staff (white and non-white) and crown counsel


whether 1 (brown-skinned) am an interpreter. 1 ought to ask, "what do you want


me to interpret?' ... Tlicrc seems to be a lack of respect to[ward] people of


colour and an easy presumption that only a white [person] can make the grade.


The system needs education on not t;iking anytliing for granted and the need for


apologies where they err, however imtocently. Tliis hasn't hurt me as much as it


has created discomfiture and disappointment tiiat Canada is condoning a


backward outlook."
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These incidents occurred in public courtrooms, where they could easily have been


observed by others. Many from racialized communities would perceive them as


profoundly disrespectful toward the lawyer and the lawyer's community. As a


lawyer in a focus group noted, such incidents may also cause observers to doubt the


wisdom of hiring a lawyer from their own community:


"Aside from your self-esteem, the way you are treated in court can also have an


impact on tlie client and how he or she perceives your ability to effectively


represent him or her."


Indeed, we were also told that clients have been warned not to use a black lawyer:


"I was once representing a police officer. He was going to change lawyers


because he was told by other officers that it would be more difficult for him if


he was represented by a black lawyer.


"


"A client told me that his former lawyer - who was white - told him that he


was taking a big risk if he went to a black lav\7er."'


Persons who make statements about the "risks" of engaging a black lawyer often do


not realize how offensive they are. While the black or other racialized lawyers who
are the object of such statements should not be expected to carry the burden of


educating others, they should be encouraged to explain the consequences and


supported if they do so. More generally, all justice professionals should be alert to


such remarks and take responsibility for drawing the speaker's attention to the


underlying assumptions.


Under-representation of racialized persons on juries


Under-representation of black or other racialized persons on juries may convey


particularly vivid images of "white justice" in the court system. This is because a


jury of one's peers is intended to be the "conscience of the community .... [made up


of] a representative cross-section of society, honestly and fairly chosen. "^^ Thus, the


absence of racialized persons from jury panels symbolizes their exclusion from the


justice system's vision of Ontario society.


Many black and other racialized persons perceive members of their communities as


under-represented on juries. General concerns about their exclusion were raised


repeatedly during public consultations. Specifically, participants stressed that under-


representation on juries trying racialized accused persons or "high-profile" white


accused - such as police officers - who have killed or injured a racialized victim


tend to promote distrust in the system.


Lawyers and judges also expressed concerns that unrepresentative juries in trials of


racialized accused might contribute to lack of confidence. Interestingly, some


suggested that the extent of problem varies considerably among racialized


communities. According to a lawyer responding to the Commission's survey, for


example, black Ontarians are especially likely to be under-represented on juries.
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"Juries are chosen from assessment rolls, and as a result ver>' few young, black,


male jurors are available to try ven*' mtmy young black male accused. Oriental


jm^ors. on tlie other hand, are numerous, because Orientals are vastly more


wealthy, and own far more real estate, as a group than blacks. Tlie same is true


of elderly, especially retired, white people, who probably form the bulk of jur>'


panels in Ontario - even in multi-racial cities like Toronto. This hardly makes


for equality or trial by one's peers in the criminal system, and accounts for


much of the distrust of it by the black community
."


Findings from the Commission's general population survey of 417 black, 435 white


and 405 Chinese residents of Metropolitan Toronto, though by no means conclusive,


support the perception that black people are under-represented on Ontario juries. No


black residents reported having served on a jury. By contrast, 10 white and 5


Chinese residents reported that they had served on a jury.


The main systemic barriers to participation of black and other racialized people on


trial juries appear to be the citizenship qualification and the database used to list the


names from which jurors are selected. These barriers affect the earliest stage of the


jury selection process, the creation of the jury pool.


Citizenship qualification


Ontario legislation governing jury selection stipulates that jurors must be Canadian


citizens. While this qualification is common in provincial legislation, neither


Manitoba nor the Northwest Territories require jurors to be Canadian citizens.
^*


Given the high proportion of Ontario residents who are not citizens, particularly in


the major cities, the citizenship qualification inevitably results in widespread


exclusion. As noted by David Pomerant -


Immigrants are more likely than the Canadian-bom population to live in large


urban cenu-es, where most jury trials take place. In 1991, immigrants constituted


almost 40 percent of the total population of Toronto .... They represented 20


percent or more of the total populations of Hamilton, Kitchener [and] Windsor,


and between 15 and 20 percent of the populations of St. Catliarines-Niagara


[and] London.^'


The traditional justifications for restricting jury service to citizens were summarized


in a 1 980 working paper prepared for the Law Reform Commission of Canada:


Jurors must be familiar with the experiences and standards of conduct of the


average member of the communit> and they must feel a commitment to the


community. Citizenship is a logical requirement for qualifying for jury duty ....


Citizenship is recommended as a qualifying factor because, while it provides


only a rough indication of the abo\e characteristics, if at least draws a line


capable of objective application .... Finally, non-citizens are not included on the


voters" list and thus could not easily be placed on the jury list .... Acquiring


citizenship demonstrates a commitment to Canada which ought to be the first


qualification to participate as a juror in the importjmt functions of a court of


criminal jurisdiction anywhere in Canada.'"
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Familiarity with Canadian customs and society and a "commitment to the


community" are important to the jury system. ReHance on a selection criterion that


is easy to determine and apply has clear administrative benefits. But a more


inclusive qualification for jury service could maintain the same values, with little or


no loss to administrative efficiency.


Landed immigrants who have lived in Canada for many years, for example, are


likely to have greater familiarity with the community than individuals who acquire


citizenship after the minimum three-year qualification period. Immigrants pay taxes,


rent or buy homes, talk to their neighbours and go to work. Many are at least as


capable of grappling with the standards of the "average member of the community"


as those who are officially Canadians.


Clearly, it would also be incorrect simply to assume that immigrants, by virtue of


their status, are less committed to Canadian society than citizens. As Madam Justice


Wilson of the Supreme Court of Canada stated -


... while no doubt many citizens, natural-bom or otherwise, are committed to


Canadian society, citizenship does not ensure that this is the case. Conversely,


non-citizens may be deeply committed to our country.''


Within the court system the citizenship restriction for jurors seems particularly


anomalous since no such restriction applies to justices of the peace, lawyers, or


judges, all of whom are expected to be familiar with community standards. The


Commission's view is that jurors should who have lived in Canada long enough to


understand Canadian customs, values and standards. If three years' residence is


sufficient to qualify for citizenship, it should also be enough to qualify for jury


service, without requiring the additional step of obtaining citizenship.


The Commission discussed the citizenship qualification with provincial justice


officials, Ontario Ministry of Revenue personnel responsible for the jury source list,


members of the legal profession and judges of the Ontario Court (General Division).


We found no opposition to the idea that landed immigrants who have lived in


Canada for several years should be eligible for jury service.


7.11 The Commission recommends that the Juries Act be amended to permit


landed immigrants to serve as jurors if they have lived in Canada for three


years and are otherwise eligible.


Sources for the jury pool


The procedure for selecting the jury pool is regulated entirely by the provinces.


Ontario develops an aimual Ust for each county and judicial district, with the


number of names on each list depending on the local sheriffs estimate of how many


jury trials will be held in the following year.^^


Two separate procedures exist for generating sufficient names. Non-Aboriginal


persons throughout Ontario are selected from a Ministry of Revenue database that
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lists every property' in the province, by district. * In accordance with the provincial


Juries Act. the selection program is designed to exclude all non-citizens.


Commission research, which included consultations with personnel responsible for


the Ministry' of Revenue database, found substantial consensus that reliance on this


database may have significant limitations. In particular, because the database is


organized around property, information about home ownership is quickly updated
upon purchase and sale, but tenant information is much less accurate. Since the


annual update was abolished in 1990, the only systematic means for tracking tenants


is municipal enumeration, normally occurring every three years.


As the database is more likely to have accurate information about owners than about
tenants, the latter are less likely to receive the questionnaire used to select the jury
pool. This bias has clear implications for the age and income level of jurors.


Moreover, since members of some black or other racialized communities tend to be
younger and poorer than white Ontarians, the current data base also subtly


contributes to racial exclusion.


Partly to promote representativeness, Manitoba and Saskatchewan now use
provincial health insurance plans as sources for the jury pool. According to the


Report of the Aboriginal Justice Inquiry in Manitoba, using this database has
significantly increased the representation of Aboriginal persons on trial juries."


Provincial health insurance plans appear to be superior sources for the jury pool
than the Ministry of Revenue database. The Ministry of the Attorney General may
wish to evaluate alternative potential source lists. However, while doing so, the


source for establishing jury pools in Ontario should immediately transfer to the


provincial health insurance records.


7.12 The Commission therefore recommends that the Juries Act be amended to


establish the Ontario Health Insurance Plan database as the source for jury
pools in Ontario.


Challenges to equality: oaths and affirmations
The Commission's consultations produced several complaints about the law and
practice in relation to the swearing of witnesses. The main objection concerned the


practice in many Ontario courts of presenting witnesses with a Bible to hold while
swearing the oath. Those who did not wish to be sworn on the Bible were required
in open court to state their preference to swear another form of oath or to affirm.


The Canada Evidence Act was amended in 1994 to eliminate the requirement that a
witness object to the oath "on conscientious scruples" before being permitted to


Administrators of districts that include Aboriginal reserves apply for a list of band membere ofthose rcscr\'es and select


at random a proportion of the persons required.
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substitute a solemn affirmation. ''* We understand that in many Ontario courtrooms


witnesses are now asked simply whether they wish to swear an oath or to affirm. If


there are indications that they are members of a non-Christian faith, they are asked


if they would like to take an oath on a holy book other than the Bible.


It has long been recognized that the former preference for the biblical oath in court


could insult or embarrass persons who are not of the Christian faith.^^ In 1975, for


example, the Law Reform Commission of Canada said: "Forcing a person publicly


to decline to take an oath is an invasion of religious privacy ..."^^ A year later the


Ontario Law Reform Commission also expressed disapproval of the biblical oath


procedure, stating that: the "oath as it is now administered has discriminatory


aspects rooted in reUgious beliefs that are unacceptable to many people."^^


The ceremony for impressing upon witnesses the importance of telling the truth is


significant to the criminal justice system and how it is perceived. In the past, many
people saw the biblical oath ceremony as symbolizing an official preference for


Christianity over other religions. The 1994 changes to the Canada Evidence Act


eliminate that preference. One practical consequence of presenting a neutral choice


between the oath or solemn affirmation is that court time must be taken to explain


to many witnesses the nature and significance of this choice.


A more complex challenge is to ensure that courts respond equally and respectfully


to the diverse religious and non-religious beliefs of Ontarians. One method of


securing equality and respect would require the court system to make available the


holy books and other facilities, such as washbasins and prayer spaces, necessary to


permit witnesses of other faiths to bind themselves. It would also require proper


storage and handling of holy books and training of court officials who administer


the oath.


The court system in England and Wales has expanded the religious option in this


way. Its experience shows that this reform may involve significant adjustment to


well-established practices and require considerable sensitivity. A "good practice


guide" on the administration of spiritual oaths, issued to all judges and magistrates,


provides general advice and specific help on problems that have occurred because of


ignorance or insensitivity. ^^ In addition to instructions on labelling, storing and


handling various holy books, the guide discusses restrictions on swearing oaths that


devout members of some faiths may face, and describes obligations relating to dress


and cleanliness that witnesses may need to fulfill in order to swear a spiritual oath.


It also details how judges or court officials may inadvertently give offence or cause


embarrassment through ignorance of spiritual traditions.


Another approach to securing equality would be simply to abolish the spiritual oath.


This would result in loss of choice for witnesses who would prefer to swear such an


oath. In addition, the criminal justice system would no longer be able to require


devoutly religious witnesses to bind themselves in accordance with their faith.


However, it would eliminate any need for judges or court clerks to invade the
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religious privacy of witnesses by questioning them about their faith. It would also


avoid the necessity' for courts to anticipate and respond to a potentially wide variety


of spiritual practices, with the corresponding risk of causing offence through


ignorance.


Most proposals for reform in the 1970s advocated abolition of the spiritual oath.


This is simple to implement, would tend to reduce the "mythology of courtroom


proceedings,"^' and would reflect the modem political reality that Ontario is part of


a secular state. Arguably, abolition is also the logical conclusion of developments in


case law over the last 30 years. No longer does the power of the biblical oath in


court proceedings rest on what were once believed to be its spiritual consequences -


divine retribution against persons who give false testimony. "" Instead, it is seen as


binding the conscience of the modem witness and heightening the sense of a moral


obligation to tell the truth."' Shorn of so much original meaning, the essence of the


biblical oath today differs little from that of the secular alternative.


Some Ontario judges have already adopted a universal secular "oath" that is


administered to adult witnesses and children aged 12 and over. In the swearing


ceremony pioneered by Judge Peter Nasmith, for example, a court clerk asks every


witness two questions: "Do you know that it is a criminal offence intentionally to


give false evidence to a judicial proceeding*^" and "Do you solemnly promise to tell


the truth in this proceeding?"* Simple but effective, this ceremony warns of the


serious legal consequences of lying under oath and allows wimesses publicly to


commit themselves to tell the truth. In this way, the secular "oath" satisfies the


court's need for witnesses to appear to have bound their consciences, in accordance


with the requirements of the Canada Evidence Act.


We understand that the secular oath has been accepted without question in the


courts where it is administered. *~ Witnesses do not appear to be surprised or


disturbed by the absence of a Bible and a request to make their promises before


god. Some are likely thankful to avoid being questioned in open court about their


religious beliefs.


Since the rules of evidence governing criminal trials fall within federal jurisdiction,


Ontario is unable to abolish the religious oath in criminal proceedings. Moreover,


the failure of the federal government to do so in its most recent amendments
suggests that such a change is unlikely in the near fiiture. Finally, the precise form


of the ceremony for "binding the conscience" of witnesses falls within the ultimate


authonty of the presiding judge in the courtroom. The principle of judicial


independence precludes the Ontario govemment from giving judges directions in


this respect.


The late Judge Nasmilh began using the secular oath ceremony in the early 1980s in Kingston. He continued the practice


in Toronto courts and in Barrie. Other judges at these courts have adopted it.
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However, adoption of an "oath" that includes only a promise to tell the truth and an


acknowledgment of the legal consequences of lying is the best route for achieving


equality. We suggest that judges adopt such a practice.


Where judges continue to require religious oaths, we suggest that the judiciary take


responsibility for educating them about the variety of oath requirements. For


example, the Hindu oath is taken on the Gita, Jews swear on the Torah, Muslims


swear "by Allah" on the Quran, Sikhs swear by Guru Nanak, Rastafarians may


swear on the Bible but refer to the deity as "Jah," and Quakers and Moravians


would likely make an affirmation. The good practice guide on Oaths and Oath-


taking, distributed by the Judicial Studies Board in Britain, would provide a good


starting point for such judicial education.
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Chapter 8


Imprisonment After Conviction


The criminal trial and the process of sentencing in particular are a


symbol and an embodiment of the principles ofjustice (or injustice,


as the case may be) in Canadian society. As such it is essential to


ensure at the very least that the methods by which offenders are


sentenced and sanctioned do not promote or exhibit characteristics of


racial discrimination.


- Bruce Archibald'


This chapter focuses on decisions that result in imprisonment after conviction. While


imprisonment is only one of several sentencing options, it is the most severe. It is


extremely expensive and may have a devastating impact on the family and


dependents of incarcerated persons. It is also widely viewed as ineffective at either


deterring criminal conduct or rehabilitating offenders. Indeed, considerable evidence


suggests that imprisonment encourages and increases criminal conduct.'


Commenting on the futility of imprisonment, a Canadian parliamentary


subcommittee stated:


Society has spent millions of dollars over the years to create and maintain the


proven failure of prisons. Incarceration has failed in its two essential purposes -


correcting the offender and providing permanent protection to society. The


recidivist rate of up to 80 percent is evidence of both.'


Canadian crimmal courts have been widely criticized - by community members as


well as by judges, lawyers, academics and policy makers - for over-reliance on


prison sentences.'' Canada has a high rate of incarceration relative lo other


industrialized nations, apart from the United States. We sentence people to prison


more frequently than any country in the European Union, at more than double the


rates of Sweden and Japan, and three times that of the Netherlands.*


Comparisons among nations are somewhat crude because of differing methods of counting and reporting


incarcerated persons, but estimated incarceration rates are widely reported as general indications. All such reports


show an extraordinanly high rate of incarceration in the United States. In December 1992, for example, the U.S.


Bureau of Justice Statistics reported an incarceration rate of 330 persons per 100,000 of tlie population, not counting


those held in local jails. These data compare with lower rates in the United Kingdom (92 per 100,000), France (84),


261







262 EXAMINING PRACTICES


Inconsistency in prison sentences within a criminal justice system is another well-


documented problem. Apart from maximum, and occasionally minimum sentences,


the Criminal Code has traditionally given judges no guidance on sentencing in


routine or typical cases. While judgments by provincial courts of appeal offer


guidelines for particular types of offences, considerable potential for disparity


remains. Differences in how judges view the facts of a case, the goals and principles


of sentencing, the causes of crime and the role of courts in passing sentence may all


contribute to disparities.


Variations in court practices among or within cities may also significantly influence


the likelihood of imprisonment. A recent study of sentencing in adult provincial


courts shows, for example, distinct differences in incarceration rates between Ottawa


and Toronto.' Persons sentenced in Toronto for offences such as trafficking in or


possession of a narcotic, assaulting or obstructing a peace officer, or failing to


appear in court were much more likely than those in Ottawa to be imprisoned.
^


Among the most serious concerns regarding sentencing is that incarceration rates are


higher for black and other racialized people than for white people. This concern is


clearly raised by data in Chapter 4 documenting over-representation of black and


Aboriginal persons among those sentenced to Ontario prisons in 1992/93. In


addition, participants in Commission consultations repeatedly expressed beliefs that


black people, in particular, are more likely to receive prison sentences than white


people convicted of the same offences in similar circumstances. We also found that


sizeable proportions of black (48%), white (29%) and Chinese (29%) residents of


Metropolitan Toronto believe that a black person would receive a longer sentence


than a white person who commits the same crime.


'


In light of these preliminary findings, the Commission decided to investigate the


exercise of discretion to incarcerate. We consulted with defence, duty and crown


counsel, probation officers and other correctional officials. The Commission also


conducted a major statistical study of sentencing outcomes for black and white adult


males convicted of five specific offence types.


We begin with an overview of the sentencing process and then present the major


study in detail. After documenting findings about differential incarceration rates and


lengths of prison terms, we make recommendations to safeguard this vital aspect of


the criminal justice system against the risk of racial bias.


Italy (56) and Sweden (55). Canadian data for 1992/93 show both an overall estimated incarceration rate of 130 per


100,000 persons. (Canadian and other rates are summarized in "Basic Facts about Corrections in Canada," 1993


edition (Ottawa: Supply and Services, 1994|). In 1990 incarceration rates per 100,000 were estimated at 45 in Japan


and 40 in the Netherlands. (M. Mauer, "Young Black Men and tlie Criminal Justice System," [Washington, D.C.:


The Sentencing Project, 1990]).


This finding comes from the population survey of Metro Toronto residents, which is summarized in Chapter 2 and


described in more detail in our Technical Volume. See Appendix B.
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Overview of sentencing
In a submission to the Canadian Sentencing Commission, the Law Reform
Commission of Canada said:


Excessi\e discretion is conferred .... Equality, clarity, and truth in sentencmg are


sacrificed .... Disparity becomes more pronounced in tlie absence of


authoritative statements of purpose and principle .... Tlic current scheme creates


disparity and tlierefore fails to promote equality in a variety of ways.'


At its simplest, the objective of sentencing is to decide what penalty is to be


imposed on a person found guilty of an offence.** However, sentencing for criminal


offences is a complex process that is viewed as a specialized art, craft or science. In


Ontario, it is practised exclusively by legally trained professionals. Inherent in this


organization of decision-making are the ideas that sentencing is a principled process


and that decisions must be justifiable in law.


Canadian law has traditionally given wide scope to judicial discretion at sentencing.


The Criminal Code provides a skeletal framework, supplemented by judgments of
appeal courts that sketch an approach to sentencing or specify factors to be


considered. But primary responsibility for interpreting and applying the guidelines to


each case remains with the sentencing judge. The judge is expected to balance


competing goals of punishment - such as deterrence, rehabilitation and denunciation
- and to consider a variety of factors pertaining to the convicted person and the


offence. A frequently cited decision of the Manitoba Court of Appeal lists seven key
factors:


degree of premeditation


• circumstances of the offence, i.e., the manner in which it was committed, the


amount of violence involved, any use of an offensive weapon, and the degree of
active participation by each offender


• gravity of the crime, indicated by the maximum punishment provided by statute


• attitude of the offender after commission of the crime, which indicates the


degree of criminality and throws some light on the participant's character


• offender's previous criminal record, if any


offender's age, mode of life, character and personality


• any pre-sentence or probation official's report, or any mitigating or other


circumstances'


Additional factors that judges may consider include: local incidence of the crime,


typical sentences for the same or similar offences, how the offence has affected the


victim, "mercy" and the likely effectiveness of the punishment. '°
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Although judges ultimately decide on the appropriate sentence, they do not work in


isolation. Crown and defence or dut>' counsel are responsible for bringing forward


information about the offence and offender that suggests where the particular


offence fits in the range of available sentences. They may also make a joint


submission about an appropriate sentence. A probation officer may be directed to


produce a pre-sentence report (called a pre-disposition report if the accused is a


youth), which is a social history of the convicted person. These reports are intended


to provide sentencing courts with accurate and timely information about


"antecedents, family history, previous convictions, character of employment and


other information."" They generally also include an assessment of the convicted


person and recommendations on sentence.


The complex mix of personal beliefs of judges, competing goals of sentencing,


imprecise standards and inadequate information about how others apply standards


undermine consistency in sentencing.'- This tendency is exacerbated by a powerful


tradition of individualized sentencing that purports to allow the punishment to fit the


offender as well as the crime. According to this tradition, offenders who commit


similar offences in similar circumstances need not receive the same sentences if they


differ in ways perceived to be relevant. Thus a convicted person who can


demonstrate mitigating factors such as a steady employment record and good


character witnesses, may be less likely to receive a prison sentence than someone


convicted of the same offence who lacks these advantages.


What are the implications of the individualized approach for the fundamental


principle of equality, especially racial equality? The answer largely depends on what


factors are viewed as sufficient to justify a less serious sentence. If, for example, the


courts consistently restrict mitigation to factors such as steady employment that may


indirectly discriminate against black and other racialized accused, then the


individualized approach may result in inequality in sentencing outcomes.


Conversely, were the courts to treat cultural diversity or social deprivation as


mitigating," the individualized approach could enhance equality.*


Restraint in tiie use of imprisonment is another fundamental principle of a fair and


effective sentencing system. In a policy statement released in 1982, the Government


of Canada called for formal adoption of the restraint principle, proposing that "in


awarding sentences, preference should be given to the least restrictive alternative


adequate and appropriate in the circumstances," '^ In 1987, the Canadian Sentencing


Commission concluded that:


Humanitarian concerns dictate that punishment should be inflicted with restraint.


If one adds to this consideration the fact that the imposition of the harshest form


of sanction appears to contribute only modestly to the maintenance of a


harmonious society, a commitment to restraint is tlie inevitable result.
'^


Tliis point is frequently made in connection with .'Aboriginal accused.
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In response to recommendations from these and other policy-making bodies.


Parliament recently enacted that judges should not impose imprisonment when a less


restrictive sentence would be appropriate.
""


Sentencing outcomes: our major study


Introduction and scope
To investigate the exercise of discretion at sentencing, the Commission conducted a


major statistical study of imprisonment decisions for samples of black and white


adult males sentenced for any of five offence types: drug charges, sexual assaults,


bail violations, serious non-sexual assaults and robbery. This study, which is unique


in Canada, draws on the same set of data, gathered by the Canadian Centre for


Justice Statistics, as the major study of imprisonment before trial in Chapter 5.


Analyses were conducted by Professors Julian Roberts of the University of Ottawa


and Anthony Doob of the University of Toronto.


As noted in Chapter 5, the original sample consists of 821 adult males classified by


the police as black and 832 adult males classified by the police as white who were


charged by the Metro Toronto Police in 1989/90.* This sample was randomly


selected from police files using a matching technique that would ensure significant


and virtually identical numbers of accused described as black and white charged


with each offence type. To supplement the information about charges and race, the


Centre collected a great deal of data about personal characteristics of the accused,


previous criminal histories and how they were processed through the criminal justice


system.


Inevitably, the sentenced sample - 488 men classified by the police as white (59%
of white men charged) and 383 classified as black (47% of black men charged) - is


smaller than the original. It contains a higher proportion of white (56%) than black


(44%i) men and racial matching by offence types is less precise. Robbery charges,


for example, accounted for 19% (154) of white and 18% (147) of black accused in


the original sample. At sentencing however, these charges accounted for 22% of


white and \5% of black convicted men (see Table 8-1).


Attrition also resulted in small numbers in some offence categories,^ which makes


detailed statistical comparisons of black and white sentences within these categories


unfeasible. Across the sentenced sample as a whole, however, the numbers are more


than sufficient for meaningful comparisons of factors such as previous criminal


histories, unemployment and the processing of charges prior to conviction.


See Chapter 5 for an explanation of" why this particular sample was selected, and restrictions of the study. A detailed


description of methodology appears in our Technical Volume (see Appendix B).


For example, only 25 black and 5 1 white accused in the sample were sentenced for sexual assault.
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The overwhelming concern expressed in Commission consultations is that black men
are disproportionately vulnerable to incarceration. Therefore, the study focuses on


one sentencing disposition only - imprisonment. Our primary interest was the


threshold decision to incarcerate, but we also compared the length of the prison


terms given to black and white men.


After presenting the basic findings of higher incarceration rates for black compared


with white convicted men, we consider whether race could be masking other


differences relevant to sentencing. First, we separately compare characteristics of


offences and those convicted, and aspects of criminal justice processing. These


analyses look at gravity of offences, previous criminal histories, unemployment and


other social factors, plea, crown election and pre-trial detention. We then integrate


these separate comparisons into a multivariate analysis - which shows how factors


interact - to see if differential outcomes for the black and white sentenced samples


persisted once factors known to influence sentencing were taken into account.


Differential imprisonment rates


Initial comparisons of sentencing outcomes for black and white convicted men
revealed statistically significant differences across the sample as a whole, within the


largest single offence category (the drug offence sample) and within a sub-sample of


those sentenced for sexual assaults, bail violations and drug offences. As Figure 8-1


illustrates, about two-thirds of the black convicted men in the entire sentenced


sample, the sub-sample and the drug offence sample received a prison sentence. By
contrast, the proportion of white convicted men who were sentenced to prison varies


depending on whether the sample includes those sentenced for all five offences


(57%), the three offences in the sub-sample (47%) or drug offences only (36%).


These findings are highly suggestive, but taken alone do not establish direct racial


discrimination in sentencing decisions. What appears to be a relationship between


being black and being sentenced to prison could conceal other differences that


matter in sentencing. Identification of such other differences would not necessarily


absolve the sentencing process from responsibility for discriminatory outcomes, but


it might highlight reliance on apparently neutral factors that adversely affected the


black sample.


Seriousness of offences


One explanation for the basic findings of differential outcomes could be that the


black sample was sentenced for more serious offences than the white sample.


Variations in offence seriousness was limited by restricting the sample to black and


white men sentenced for the same five offence types. Nevertheless, the possibility


remained that in general the two groups were sentenced for qualitatively different


offences.
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Figure 8-1 : Imprisonment rate after conviction, by race
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Source: Canadian Centre for Justice Statistics


We tested the data for three indications of significant differences in offences. The


first relates to the seriousness of the criminal offence category. Although the sample


in each category was comparable when charges were laid, not all accused reached


the sentencing stage. We therefore attempted to determine whether the different


samples in each category could explain the disproportionate outcome. In other


words, did more black than white accused end up being convicted of and sentenced


for more serious offences?


Second, we compared the specific charges laid against those convicted of offences


in the sexual assault, bail violation and drug categories. Offence-specific data on this


sub-sample are important because of the finding, reported below, that racial


differences in outcomes persist after taking account of criminal histories, choice of


plea, crown election (where applicable), detention before trial, and economic status


of those convicted.


Third, we examined the incident that led to a charge. Such factual details are


important because judges consistently emphasize them when determining sentences.


Both an armed hold-up at a bank and a theft of a baseball cap in a street scuffie, for


example, may result in robbery convictions, but a sentencing court is highly unlikely


to view the two as equally serious.
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Seriousness of offence type


Table 8- 1 shows the number and proportions of black and white men in the sample


who were sentenced for each type of offence. It can readily be seen that the offence


profiles of the two groups are distinct. Those sentenced for sexual assaults or


robberies, for example, account for just over one in five (22%) of the black sample,


compared with one in three (33%) of the white sample. While the drug offence


category contains virtually identical numbers of black (152) and white (157)


convicted men, it accounts for a notably higher proportion of sentences in the black


(40%) than white (32%) samples.


The difference between the offence profiles of the two groups is statistically


significant. Does it explain the harsher sentences imposed on the black sentenced


sample?


Table 8-1. Offence profiles of sentenced sample, by race.
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charge. Offences within the categories with higher proportions of the black than


white convicted men in the Commission study (drugs and serious non-sexual


assaults) have incarceration rates ranging from 21% to 87%."


Specific charges: the sub-sample


Comparison of the specific charges in the drugs, sexual assaults and bail violation


samples was hampered by missing data. Analysis of the available data revealed no


difference in the offences of black and white men sentenced for bail violations or


sexual assaults. Everyone in the sample sentenced for bail violation had been


charged with "fail to comply with the conditions of release," and everyone


sentenced for sexual assault had been charged with a Level 1 (least serious) offence.


Unless, for some unknown reason, the missing charges laid against the black and


white sentenced men differed significantly, these data would not account for the


higher incarceration rates of the black sample.


By contrast, the data showed distinct differences between white and black persons


sentenced for drug offences. Of those for whom information was available, 90% of


the white but only 67% of the black sample were convicted of simple possession,


while 25% (12 men) of the black sample but only 8% (six men) of the white sample


were convicted of possession for the purposes of trafficking. Since trafficking


offences are more serious than simple possession, this difference in offences could


explain some of the disparity in sentencing outcomes.


Further analysis of the drug offence sample indicates, however, that the difference in


incarceration is not wholly due to the nature of the offences. We compared the


sentences imposed on the black and white samples convicted of the same offence,


possession of a narcotic. This analysis revealed that of those known to be convicted


of simple possession, 49% of black but only 18% of white men were sentenced to


prison.


Characteristics of the criminal incident


We analyzed data on the criminal event that led to the conviction. Again a


significant quantity of data was missing, which is not unusual in these studies, but


the infomiation available indicates that the circumstances of the black and white


samples are quite comparable. Among those convicted of sexual assaults, serious


non-sexual assaults and robberies, the data showed no significant differences in the


number of victims, the extent of injury to victim(s), relationships between victim(s)


and the convicted men, and the sex of the victim(s). In addition, there was no


difference in the amount of property loss in the robbery category. Among those


convicted of drug offences, the data showed no statistically significant differences in


the nature or quantity of drugs involved.
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Summary
In general, the comparison of offences shows little difference between the two


samples. We found no evidence that the black sample was sentenced for more


serious offence t>'pes, nor were the characteristics of their cases more serious than


those of the white sample. Even where we did find a significant difference (specific


drug offences), further analysis demonstrated that it did not fully account for the


higher incarceration rate of the black sample. Taken together, these findings suggest


that the basic findings of differential incarceration rates are not explained by


qualitative differences in the offences.


Criminal history


A criminal record (or lack of one) exerts a powerful influence on sentencing


decisions. Judges regularly refer to it in reasons for sentence,'^ and empirical studies


have consistently found that it affects sentence severity. '^ Comparison of the


criminal records of the black and white sentenced samples is particularly important


to this study because research in Canadian and other jurisdictions suggests that


differential imprisonment of black or other racialized people is often due to


seriousness of criminal record.""


To investigate fully this factor, we selected six aspects of criminal record that are


known - or might reasonably be thought - to influence sentencing judges. Each


aspect was first analyzed to see if it appeared to affect the sentencing decision,


regardless of race. We then compared the black and white samples in the entire


sentenced sample to see if that characteristic would account for racial disparity in


imprisonment. The six characteristics are -


• number of previous convictions for any criminal offences


• time since last conviction - "clean time"


• number of previous convictions for violent offences


• number of previous convictions for the same offence as the current one -


"offence track record"


• most serious previous conviction


• length of prison sentence(s) for previous conviction(s)


Two aspects of criminal record - previous convictions for a violent offence and


"offence track record" - proved very significant to prison sentences, regardless of


race. Comparison of the records of the black and white sentenced samples, however,


revealed no statistically significant differences in either characteristic.


Another aspect - most serious previous conviction - appeared in different patterns


on the records of black and white convicted men, but the likely impact of the


difference on sentence severity was unclear. Black convicted men (27%) were


slightly more likely than their white counterparts (25%) to have a violent offence


apart from robbery as their most serious previous conviction. While courts usually
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view violent offences as very serious, the difference between the two groups is


small. Black (14%) were also more likely than white (8%) convicted men to have as


the most serious prior conviction an offence in a miscellaneous category involving


neither personal violence nor loss or damage to property.


White convicted men (10%) were significantly more likely than their black


counterparts (6%) to have been previously convicted of robbery, a serious offence


that has one of the highest incarceration rates in Ontario."' The data also show a


dramatic difference in the proportions of white (15%) and black (4%) convicted men


whose most serious prior offence was break and enter. This offence has a high


incarceration rate." which again indicates that it is viewed as serious. Since the


patterns of offences appear to be comparable, the differences in "most serious


previous convictions" are unlikely to explain the basic findings about differential


sentencing.


Number of previous convictions


As would be expected, the number of previous convictions increases the likelihood


of prison sentences. Regardless of race, convicted men without a criminal record


(45%) were less often incarcerated than those with one to five previous convictions


(61%) or six or more (81%) convictions on their records. Black convicted men


(35%), however, were more likely than their white counterparts (28%) to have no


previous convictions. Also, black convicted men (28%) were less likely than their


white counterparts (36%) to have six or more previous convictions.


This noteworthy finding, that white convicted men had more serious criminal


records than their black counterparts, led us to compare incarceration rates at each


level of record. Figure 8-2 shows that at each level, black convicted men were


significantly more likely than white convicted men to be sentenced to prison.


Among those without prior convictions, 52% of black, but only 38% of white


convicted men received a prison sentence. Within the sample of those with one to


five prior convictions, 71% of black but only 52% of white convicted men were


imprisoned. Of those with the longest records (six or more convictions), 88% of


black and 77% of white convicted men were sentenced to prison.


Previous prison terms


One important indication of the seriousness of earlier criminal offences is whether


they resulted in prison sentences. Another is the length of such sentences.''^ Our


study found that these aspects of criminal record had an evident infiuence.


Regardless of race, convicted men who had previously served a prison sentence


were more likely than those without a prison term on their records to be imprisoned


on the current offence(s). Moreover, the longer the previous sentence, the stronger


the likelihood of imprisonment. Prison sentences for the current offence were


imposed on 48% of convicted men without a previous custody term, on 72% of


those who had served a sentence of up to one year and on 85% of those who had


previously served a prison term of more than one year.
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Figure 8-2: Imprisonment rate after conviction, by race and criminal record
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Comparison of the white and black sentenced samples shows that this aspect of


criminal record does not account for the harsher sentences imposed on black men.


The data show, first, no statistically significant differences in the proportions of


black (61%) and white (64%) convicted men who had served a previous prison


sentence. Second, of those who had been sentenced to prison, the average prior


sentenced for white convicted men (752 days) was significantly longer than the


average sentence for their black counterparts (271 days).


Clean time


All else being equal, judges typically impose less severe sentences on those who
have avoided convictions for a significant period than on those re-convicted shortly


after a previous offence. This "decay" or "gap" factor, in which older offences carry


less weight than more recent convictions, was evident in our findings. Regardless of


race, the more recent the last conviction, the more likely that a convicted man would


receive a prison sentence.


Comparison of black and white convicted men with previous records reveals that


black convicted men had less "clean time" than their white counterparts. For


example, black (21%) were much more likely than white (12%) convicted men to


have been convicted within three months prior to the charge leading to the current


conviction. By contrast, white (33%) were twice as likely as black (17%) convicted


men to have been last convicted more than four years before. Figure 8-3 illustrates


the general pattern of more recent convictions for black than white convicted men.
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Figure 8-3: Time since last conviction, by race, sentenced men witli a criminal


record
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Source: Canadian Centre for Justice Statistics


Criminal justice supervision


Judges tend to impose harsher sentences on those who are already under criminal


justice supervision when charged,^'' a pattern that was evident in our research.


Regardless of race, convicted men who were on bail or conditionally released from


prison on parole or mandatory supervision when charged were significantly more


likely than those not under supervision to be sentenced to prison.* Comparison of


the black and white sentenced samples, however, revealed no significant differences


in the proportions of black and white convicted men recorded as under criminal


justice control when charged.^


Across the entire sentenced sample, 95% of those recorded as being on parole or mandatory supervision, compared


with 61% of those who were not under warrant when charged, received a prison sentence. The difference in


incarceration rates between those who were (68%) and were not (59%) on bail when charged is smaller but still


statistically significant.


Only 2% of black and 3% of white convicted men were recorded as on parole or mandatory supervision when


charged; 47% of black and 41% of white convicted men were recorded as on bail when charged. The proportions of


those on bail when charged are high, of course, because one of the selected offence categories is bail violations.
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Criminal justice variables


Several aspects of the criminal justice process may influence sentences. Some such


influences are openly acknowledged. For example, courts usually impose a less


severe sentence on someone who pleads guilty, especially early in the process, than


on someone convicted after a contested trial, because the guilty plea is perceived to


demonstrate contrition, as well as saving scarce court time and resources. Other


factors that may affect incarceration rates, such as detention before trial, have no


explicit justification within ordinary sentencing practice.


We analyzed three key variables to see if they contributed to the harsher sentences


imposed on black convicted men: the plea, crown election in hybrid offences and


detention before trial.


The plea


Studies in other jurisdictions have shown that black accused are less likely to plead


guilty than white accused and so are less likely to benefit from any resulting


sentencing discount." Our study revealed a similar pattern: 20% of black compared


with 11% of white men had pleaded not guilty to the charge(s) of which they were


convicted. As the multivariate analysis reported below shows, however, this factor


did not significantly influence incarceration rates across the sample as a whole.*


Crown election


For some charges the Crown attorney may choose whether to proceed by summary


conviction or indictment. This "crown election" may be important to sentencing


outcomes because summary convictions have much lower maximum penalties than


convictions for charges proceeded with by indictment. In practice, maximum
penalties are rarely awarded, but sentencing judges may view them as indicating the


gravity of the crime.^*


Some of the offences included in this study offered crown attorneys a choice about


how to proceed. Most of the known drug offences, and all of the known sexual


assaults, bail violations and "assault peace officer" offences in the sample are hybrid


charges. The robberies, serious assaults apart from "assault peace officer" and some


of the drug charges are indictable only. Crown attorneys had proceeded summarily


against a higher proportion of white (61%) than black (55%) men who were


convicted of these charges.^


This important finding may be explained in two ways. One is that the offences


committed by black men convicted of hybrid offences were more serious than those


of similar white men. While we cannot eliminate this possibility without detailed


review of the crown files, the evidence from the analysis of offence seriousness does


See page 278. Within the smaller subset of persons convicted of drug, sexual assault or bail violation offences,


however, plea did have a small but significant etTect on incarceration.


See Chapter 6 for more details.
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not support it. Another possibility is that crown attorneys, perhaps after discussion


with pohce or defence counsel, were simply more inclined to proceed summarily on
charges against the white accused who were later convicted. If so, their decisions


may then have independently contributed to differential sentencing.


Imprisonment before trial


Consistent with the findings of many sentencing studies, the analysis revealed a


strong relationship between imprisonment before trial and after conviction,


regardless of race. We found that 81% of convicted men who had been denied bail,


compared with 63% of those ordered released at a bail hearing and 16% of those


released by the police, received a prison sentence.


This relationship would account for some racial disparity in sentencing since white


(30%) were almost twice as likely as black (16%) convicted men to have been


released by the police, while 39% of black but only 29% of white convicted men
had been ordered detained before trial.* We also investigated the possibility of racial


disparity at sentencing beyond that consistent with earlier bail decisions. First, the


entire convicted sample was divided into three groups according to pre-trial status:


released by the police, released after a show cause hearing and detained. We then


compared the sentences imposed on black and white men who had the same pre-trial


status.


This analysis indicated that white (63%) and black (63%) convicted men released


after a show cause hearing were equally likely to be sentenced to prison. Similarly,


no statistically significant difference was found in the incarceration rates of white


(84%) and black (90%) convicted men who had been detained. By contrast, the data


revealed a substantial difference in the percentages of white (11%) and black (27%)
convicted men who had been released by the police but subsequently received a


prison sentence (Figure 8-4).


This striking finding of higher incarceration rates for black than white men who had


not been detained before trial is difficult to explain. While the offences of the black


men may have been more serious, this explanation is unconvincing given the lack of


supporting evidence. Another possibility is that the white men were more likely than


the black men to be well represented by a lawyer who could raise mitigating factors


with the sentencing judge. Without more information, however, any such


explanation is speculative.


Social factors


Judges may consider "age, mode of life, character and personality"^' when passing


sentence. While judges may vary the weight they attach to such factors or not


consider them, evidence abounds that young, poor persons with "unsettled" lifestyles


generally fare worse than others at sentencing.'*


See Chapter S for data on the entire original sample of accused.
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Figure 8-4: Imprisonment rate after conviction, by race and pre-trial status
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The Commission had no means of assessing the character or personality of the men


in our sample, but we did gather data on employment status, employment type,


welfare status, place of residence and single status. These factors were first tested to


see whether they appeared to influence sentencing outcomes, regardless of race. We
then looked for differences between black and white convicted men that might


account for differential incarceration rates. Finally we compared sentencing


outcomes for black and white convicted men who shared the same attributes.


These analyses showed that incarceration rates varied with both employment and


residential status. Unemployed (76%) were much more likely than employed (50%)


convicted men to be sentenced to prison, and those without a fixed address (86%)


were much more likely than accused with a fixed address (58%) to receive a prison


sentence. By contrast, we found no significant relationships between incarceration


rates and welfare status,* employment type or marital status.


Comparison of the white and black sentenced samples indicated that the two groups


differed only regarding employment status among social factors. The data showed


that 44% of white and 62% of black convicted men were described as unemployed.


This finding suggests that consideration of employment status as part of "mode of


Only a tiny proportion of the sample (4%) was recorded as being on welfare; 60% were unknown. The result may


have been different had more information been available about the "unknowns."
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life" may have indirectly contributed to harsher sentences for black than white


convicted men.


Further analysis disclosed evidence of racial differences in the incarceration rates of


employed and single convicted men. The data showed that 58% of black employed,


compared w ith 45% of white employed convicted men received prison sentences, as


did 71% of single black compared with 58% of single white convicted men. There


were no statistically significant differences in the incarceration rates of black and


white convicted men who shared other attributes.


Direct and indirect racial discrimination


These detailed comparisons reveal notable differences between black and white


convicted men:


• Black convicted men were less likely than their white counterparts to have a


criminal record, or a lengthy record, but those with a record were more likely


than white convicted men to have a recent conviction.


• Black convicted men were more likely than their white counterparts to have


contested the charge, been detained before trial, and been prosecuted by


indictment.


• Black convicted men were more likely than their white counterparts to be


described as unemployed.


Some of these differences are consistent with harsher sentencing of the black men,


some are inconsistent, and others raise the possibility that discrimination earlier in


the criminal justice process was transmitted into sentencing. To clarify the


relationship between these differences and racial discrimination at sentencing, we


conducted multivariate analyses of the entire sentenced sample and the sub-sample


of those sentenced for drug, bail violation and sexual assault offences. These


analyses allowed us to see if racial differences in sentencing remained when all the


other factors identified in the detailed comparisons were simultaneously taken into


account.


We found that -


• within the entire sentenced sample, race did not account for any more of the


disparity in sentences than was due to differences in pre-trial detention and


employment status. This finding indicates that unemployment and detention


before trial had an indirectly discriminatory influence on judges.


• within the sub-sample, race had a small but statistically significant influence on


sentencing decisions beyond the effects of other factors. This finding indicates


that some black convicted men were sentenced to prison when white convicted


men with the same personal and case characteristics were not sentenced to


prison.
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• within the sub-sample, unemployment, detention before trial, not-guilty pleas,


and prosecution by indictment were related to the likelihood of prison sentences.


These findings indicate that apparently neutral factors, which are not directly


related to race, indirectly contributed to higher incarceration rates for black than


white convicted men.


Disparity in prison terms
The evidence of discrimination in the decision to incarcerate has complex


implications for the length of prison terms. If, for example, judges target black


convicted persons for harsher treatment than white convicted persons, then black


people may receive longer as well as more frequent sentences. If, on the other hand,


direct discrimination is mostly due to unexamined assumptions and other subtle


factors, black people may receive shorter sentences than white people who are


imprisoned. This is because the differential incarceration rates mean that the


circumstance of the offences and the records of some black convicted persons would


not have resulted in imprisonment had they been white. These convicted persons,


while thought to deserve a prison sentence, would likely be perceived as deserving


shorter prison terms than the white convicted persons who are incarcerated.


Another reason for anticipating shorter prison terms for black men in this study is


the legacy of the bail decision. Many judges take account of pre-trial custody when


determining the length of a prison sentence, giving "credit" for time served before


the trial. Depending on the judge and the offence, prison sentences may be


discounted by up to two days for every day spent in jail before the trial. Since black


convicted men in the sample were more likely to have been imprisoned before their


trials (and to have been jailed for longer periods), they would be more likely than


their white counterparts to receive credit for pre-trial detention.


To investigate these possibilities, we compared the terms imposed on the 279 white


and 264 black men who were sentenced to prison. The basic findings showed that


across the sample as a whole the average prison terms of black prisoners (212 days)


were significantly shorter than those of white prisoners (339 days). A statistically


significant difference was also found for the drug offence sample: the average


sentences of white prisoners (183 days) were almost twice as long as those of black


prisoners (95 days).*


Figure 8-5 illustrates the pattern within the entire imprisoned sample more clearly


than the average sentences. It shows that 51% of black and 46% of white prisoners


received sentences of one to 60 days, while 25% of black and 35% of white


prisoners were sentenced to more than 180 days.


White prisoners sentenced for sexual assaults, other serious assaults and robberies also received longer sentences, but


the differences were not statistically significant. Within the bail violation sample, however, the sentences of black


prisoners were longer, but again the difference is not statistically significant.
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Figure 8-5:
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Differential imprisonment: conclusions
Not every factor that might have influenced sentencing judges was measured in this


study. We had no way of observing the "attitude," "character" or "personality" of


the convicted men,^' nor could we assess whether "deterrence" or "mercy" ^° were


factors in particular cases. Though we cannot eliminate the possibility of systematic


differences between the black and white sentence samples regarding these factors,


their subjective nature suggests that any such difference would be largely due to


perception.


Regarding "objective" characteristics of offences and previous criminal histories that


might influence sentencing, the two groups were well matched. Only with respect to


criminal record did the black and white sentence samples differ significantly: the


evidence showed that black convicted men were less likely to have a record or to


have a lengthy record. Yet judges were more likely to resort to imprisonment to


punish black than white men.


Among those imprisoned, the less serious records of the black convicted men,


together with time served in pre-trial custody, contributed to shorter prison terms. In


addition, less serious circumstances for the offences of black than white convicted


men may have been included among the sample of those imprisoned for certain


offence types. Thus the shorter sentence lengths of black convicted men are


consistent with their higher incarceration rates both before and after trial.


These findings demonstrate that judges' reliance on the apparently neutral factors of


employment status and detention before trial contributed to the higher incarceration


rates of the black sentence sample. We also found an unexplained differential, not


due to gravity of charge, record, plea, crown election, pre-trial detention,


unemployment or other social factors. In short, some black prisoners would not have


been sentenced to prison had they been white. This difference can only be attributed


to direct racial discrimination.


The findings of differential incarceration rates do not show direct racial


discrimination in sentencing across the full range of criminal charges. The study was


not designed to test such a hypothesis, and its results should not be generalized in


this way. While similar patterns of direct discrimination may be found with offences


not documented here, they are unlikely to appear across all offences. In other words,


these findings suggest that direct discrimination in sentencing sufficient to create


patterns of differential imprisonment is associated with specific offences. Nothing in


these findings, however, indicates that indirect discrimination arising from


employment status or differential detention before trial is limited to particular


offences.


What explains these findings of differential incarceration?


In the vast majority of cases, especially in the busy courts of Metropolitan Toronto,


judges must decide on sentences quickly and generally without adequate
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information, especially regarding the range of available community-based sentencing


options. Judges are expected to balance vague and conflicting goals of punishment


and to make complex assessments about accused persons and community needs such


as the "protection of society/' They depend on crown and defence or duty counsel


(if available) for facts about the offence and offender, and their assessments may


draw heavily on information collected by probation officers.


Lack of relevant information, complex criteria and reliance on the work of others


obviously do not compel or excuse discriminatory sentencing. However, they


establish conditions in which unexamined assumptions and stereotypes may become


influential. For example, a judge who is told by a crown attorney that a convicted


person is foreign-born may think a harsh sentence is warranted to teach respect for


the Canadian system.' Or a judge whose court is in a culturally diverse area and


who sees many persons from a racialized group charged with the same offence may


implicitly associate that group with the offence, forgetting that white people in other


areas commit the same crime. Once the association is made, the judge may


subconsciously rely on stereotypes rather than facts when sentencing offenders from


that group.


In addition, a judge with little personal experience outside his or her own cultural


group may have difficulty assessing body language and other forms of implicit


communication or even the accents of persons from another culture. This may result


in misreading the attitude, personality or character of an accused person from a


racialized group and thus making unduly harsh judgments. Repeated frequently


enough, such judgements, together with reliance on stereotypes and unwarranted


assumptions, are likely to result in patterns of differential sentencing. The following


passage indicates the importance of constant vigilance to avoid this danger:


[As a result of learning about the problem] one young stipendiary magistrate has


told me that he is now so well aware of the risks of unconscious discrimination


that before he passes a sentence on a black defendant he always carries out the


mental check of asking himself whether he would have passed the same


sentence on a white defendant."


Recommendations
Judges have a special role to play in ensuring equality before the law in the


outcomes as well as the process of sentencing, but they should not be expected to


work alone. Everyone involved in sentencing must help to guard against racial


injustice in the process. Changes in four key areas of the sentencing process would


considerably reduce the risk of differential incarceration:


• guidelines for the exercise of judicial discretion


See examples given in Chapter 7.
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• judicial education on the consequences of prison sentences and the availability of


community-based alternatives


• guidelines for the exercise of crown attorney discretion


• direction for probation officers preparing pre-sentence reports


Judicial discretion at sentencing
Disparity in the exercise of sentencing discretion was a major concern of the


Canadian Sentencing Commission in its 1987 report (although racial differentials in


sentencing outcomes was not specifically within its mandate). The Sentencing


Commission identified several "deficiencies" in the sentencing system that may
contribute to unwarranted disparity, including lack of a uniform approach to the


"theory, purpose and principles of sentencing," inadequate direction in sentencing


law, "acceptance of the concept of individualized sentencing" and unaccountable


charge management practices by police and prosecutors.^^ The Commission's


thorough and detailed report proposed many reforms, most of which were based on


the twin principles of restraint and proportional responses to harm. Its most


ambitious proposals were presumptions to restrict the use of prison sentences for


many offences and a special sentencing commission to maintain uniformity across


Canada. After lengthy consideration. Parliament partially adopted the principles of


proportionality and restrained imprisonment, but effectively rejected reforms that


would have provided more systematic guidance on appropriate sentences.


Our Commission has no mandate over sentencing policy, which is within federal


jurisdiction. But our findings clearly demonstrate the need for reforms to promote


racial equality at this key stage of the criminal justice system.


Guideline judgments
One avenue of reform would be for the Ontario Court of Appeal to reconsider some


of its sentencing principles in light of our findings that apparently neutral factors


have an adverse impact on black accused. The Court might, for example, reconsider


the relevance of factors such as employment to mitigation, the interpretation of


guilty pleas as signs of "remorse," and whether its views of sentencing for drug use


and petty trafficking are factually based. The Court could identify issues coming


before it that provide opportunities to reduce differential sentencing outcomes and


sit as five-judge panels.*


The Ontario Legal Aid Plan could provide considerable assistance to the Court in


this respect. Additional funding should be provided to the Plan to permit


identification and preparation of cases that raise significant issues for racial equality.


This initiative should be publicized and funding should be sufficient to establish a


The British Columbia Court of Appeal has done this several times in the past few years, to reconsider the policies


underlying its previous sentencing decisions. See, for example, R. v. Preston (1990) 79 C.R. (3d) 61; R. v. Sweeney


(1992) 71 C.C.C. (3d) 47.
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thorough evidentiary record, including expert testimony if necessary, during the


sentencing hearing, and also to support appeals.


Intervenor funding for sentencing appeals on these cases should be made available


to clinics with expertise in responding to systemic discrimination, and to other


interested groups. If granted leave to intervene, these organizations could file briefs


drawing on empirical and other evidence of systemic discrimination. For cases


involving drug and other charges handled by federal prosecutors, the Attorney


General of Ontario should seek intervenor status to ensure that data on systemic


discrimination is placed before the Court of Appeal.


8.1 The Commission recommends that -


a) the Ontario Legal Aid Plan be specially funded for a program of test cases


that may contribute to greater racial equality in sentencing.


b) the Plan publicize this special initiative to lawyers, legal clinics and


interested community groups.


c) intervenor funding be available from the Plan for legal clinics and other


interested groups to seek leave to raise systemic issues regarding racial equality


before the Court of Appeal.


d) the Attorney General of Ontario seek intervenor status on sentencing


appeals from federal prosecutions to submit evidence of systemic


discrimination.


Credit for pre-sentence custody
Credit for time spent in custody prior to sentencing is particularly significant to


convicted black people, who are more likely than others to be imprisoned both


before and after trial. While the Commission hopes implementation of our other


recommendations will change this propensity, safeguards should be maintained in


case differential imprisonment before trial continues, perhaps on a smaller scale.


Ontario judges have discretion over whether to give credit and, if so, how much for


time spent in custody prior to sentencing, except when the person receives a life


sentence (in which case credit is automatic). The Criminal Code gives no direction


on this issue, and the Ontario Court of Appeal, while indicating that some credit


should generally be given, does not require it. Consequently, judicial practice may
vary considerably. Some judges routinely grant one day credit for each day in


custody; some more than one day. Others may refuse to give credit when they


believe that the sentencing decision must result in imprisonment. Even though the


time spent in pre-trial detention may be greater than the appropriate sentence, all or


partial credit might be withheld. In addition, since judges are not required to take


account of pre-sentence custody, the same judge may make different judgments from


case to case about adjusting the sentence. Such variation is highly unsatisfactory and


may result in considerable disparities.


Other jurisdictions, such as the United States'' and England,''' have a standard rule


granting credit of one day less in sentenced custody for each day spent in prison
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before sentencing. Parliament has been urged to adopt this approach for all


sentences by the Canadian Sentencing Commission and other organizations


interested in reforming the criminal justice system. Unfortunately, the absence of


any provision for crediting time served in the recent revisions to the Criminal Code


suggests that Parliament is unlikely to act in the near future.


The Commission agrees with the National Criminal Justice Section of the Canadian


Bar Association that formalizing such credit "would eliminate unwarranted disparity


and provide for increased certainty in sentencing practices."" In general, each day


spent in custody in connection with the offence should be treated as one day of a


prison sentence. Consistent with the principle of restraint, however, judges should


retain the discretion to grant more than one day credit where they believe a larger


award is justified.


In view of our findings, granting credit for pre-sentence incarceration has important


consequences for racialized persons. The Ontario Court of Appeal should reconsider


this issue in order to establish clear guidelines for sentencing judges.


References to deportation


We received persistent complaints that some sentencing judges recommend removal


from Canada of convicted persons who are not Canadian citizens. Judges have no


power to order deportation during or after sentence and such remarks are widely


perceived as evidence of discrimination against racialized people. On occasion these


comments have been reported in the media, where they may contribute to public


anti-immigrant sentiments that are routinely directed at many black and other


racialized persons.


The only legitimate reason for a sentencing judge to refer to deportation is if a


deportation order has already been issued and the convicted persons, through


counsel, asks for a deportation recommendation to be endorsed on the warrant of


committal. In effect, this allows the existing order to be executed more quickly.


Otherwise it seems entirely inappropriate for a judge even to comment on such


matters. Parliament has assigned decisions about deportation to specialized tribunals,


which may consider factors unknown to judges passing sentence. References at


sentencing to the desirability of removing persons from Canada are gratuitous and


may reflect or be perceived as reflecting systemic racism.


Judges have wide latitude to express their views while fulfilling their judicial role.


However, racist comments fall outside that role and constitute judicial misconduct,


which should prompt complaints to judicial councils. The Ontario Government is not


able to restrain judges from making such comments. However, the Ontario Court of


Appeal can denounce them and should be vigilant in doing so whenever possible. In


particular, it should establish that it is wrong in law for a sentencing judge to


recommend deportation when passing sentence.
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Judicial education
Judicial education, a central feature of modern judiciaries, has a vital role in helping


judges avoid differential imprisonment at sentencing. Within Ontario, the Chief


Judge is responsible for the continuing education of provinciaily appointed judges.'^


The stated goals of such education are to maintain and develop professional


competence and social awareness, and to encourage personal growth.


While these legislative provisions" are recent innovations, the Provincial Division


also has a well-established annual three-day seminar mostly devoted to sentencing


principles and practices. In addition, each judge of this court is expected to attend a


week-long refresher course every three years at which sentencing issues may be


discussed.' The justices of the General Division meet twice yearly for a two-day


educational seminar, one session of which is an update on criminal law and


sentencing. To keep judges and justices updated on changes in sentencing, both


courts, through their research facilities, provide judges with regular summaries of


recent sentencing decisions of the Ontario Court of Appeal.


Current programs, plus the Chief Judge's plan for continuing education, lay a solid


foundation for judicial education on the problems raised by Commission research.


One obvious need is for judges to learn how to prevent the exercise of their


discretion (or that of other criminal justice professionals) from causing or being


perceived to cause unjust imprisonment of black and other racialized people. We are


confident that Ontario judges are anxious to address these challenges and we suggest


ways of doing so in Chapter 12.


Specific education on the practical implications of sentencing choices would also be


beneficial. Judges often lack crucial information on local programs for serving


sentences in the community. Sometimes the perception that no suitable community-


based program exists may result in incarceration of someone whom the judge would


have released on condition that the person attend a well-structured program.


The longstanding absence from the criminal justice system of agencies that


specialize in serving racialized communities, together with many judges' distance


from these communities, makes it particularly likely that community-based options


for black and other racialized people may be unknown. While comprehensive pre-


sentence reports on individual accused may address this problem to some extent,


judges should not be wholly dependent on probation officers for information that is


so important to fairness in sentencing.


A more systematic solution is for regional senior judges to maintain a catalogue of


services available for persons serving sentences in the local community. Extensive


outreach is required to ensure that the catalogue covers all local communities. Local


As part of this course, judges have visited penitentiaries in the Kingston area to meet prisoners and staff, observe


parole hearings, and see some of the consequences of imposing prison sentences that are served in federal


institutions.
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administrative judges should meet witii community representatives to identify their


needs and consider ways of meeting them. The catalogue should detail the main


client groups of community agencies, services and programs offered, and languages


in which services are provided. The catalogue should be kept up to date, distributed


to judges and circulated to the probation service. It should also be available for


review by lawyers and members of the public attending the courthouse.


Education about non-prison options for sentencing may also be promoted by sharing


experiences of local services. Regional senior judges should prepare an annual


report that describes and evaluates local services for community dispositions. These


reports should be filed with the Chief Judge and be available to judges of trial and


appellate courts, the provincial Attorney General and the federal Department of


Justice, as well as to members of the public. The Chief Judge should analyze the


data from across Ontario and compile reports to distribute to all regions and share


with local communities.


8.2 The Commission recommends that -


a) regional senior judges maintain an up-to-date catalogue of community
services available for non-prison sentences. The catalogue should be distributed


to all sentencing judges at local courts, circulated to local probation offices and


made available to lawyers and members of the public attending courthouses.


b) regional senior judges prepare an annual report on local services for non-


prison sentences that should be filed with the Chief Judge for analysis and


distribution.


Judicial education about the consequences of incarceration, especially within the


provincial prison system, is also important. The provincial system holds prisoners


sentenced for up to two years and offers correctional programs that may be


important to rehabilitation. Most sentenced prisoners are serving much shorter terms,


however, and in practice many programs are not available to them. Consequently a


short sentence may simply mean unproductive time spent in overcrowded and


stressful conditions, and disruption to employment and family relationships. Of
course a judge may genuinely think a particular case warrants a short custodial


sentence, but this decision should be based on full information about how local


provincial institutions manage prisoners on short sentences.


Structured programs in which judges visit provincial prisons were introduced in


1994. This worthwhile exercise should be a key component of judicial education for


all sentencing judges. Visits to provincial prisons should involve meetings with


prisoners, including those serving short sentences, and correctional staff, and


observation of parole and temporary absence hearings.


8.3 The Commission recommends that -


a) the Chief Judge of the provincial division and the Chief Justice of the


general division establish programs for judges to visit provincial adult and


youth institutions in the regions where the judges sit.
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b) educational programs should provide for judges who preside over criminal


cases to make such visits within one year of their appointment and at least


every five years thereafter.


Crown attorney discretion at sentencing
Crown attorneys provide judges with information that affects sentencing and may
also give an opinion on what sentence would be appropriate. In their legal role as


ministers of justice, crown attorneys are responsible for ensuring that all relevant


information is placed before the judge, whatever its implications for sentence. In


practice, however, unless an agreement on a sentencing submission has been


reached, defence or duty counsel normally present mitigating factors that may lead


the judge to be lenient, while crown attorneys present aggravating factors that could


result in harsher sentences. If pre-trial discussions have been successful, crown and
defence counsel may submit a joint recommendation to the judge.


Crown attorney discretion, like judicial discretion, should be governed by the


fundamental principles of equality and restraint. In some circumstances, these


principles require crown attorneys to take the initiative; in others, they may simply


need to show flexibility. The role of crown counsel in sentencing has recently been
described by Judge Barry Stuart:


The Crown is the voice of the community, and to be effective this voice must


be informed and sensitive to the particular circumstances of each case.


Sentencing hearings, especially hearings in which the Crown seeks a significant


jail sentence, call upon a commitment of time, skill and imagination that


parallels or exceeds the demands of trials. Until all involved in sentencing rise


to the challenge, courts will continue to squander public funds by employing
sentencing tools based on incomplete and misleading information. Mistakes in


sentencing ... can hinder the rehabilitative potential of individuals and in doing


so adversely affect families and communities. Competent, well-prepared Crown
sentencing submissions serve the best interests of the court, the community, the


victim and the offender."


Skill and sensitivity in the exercise of crown attorney discretion at sentencing, as at


other stages of the justice system, is largely a matter of training and careful


monitoring for evidence of problems (addressed in Chapter 12). In addition, specific


guidance to crown attorneys in two key areas would enhance fairness in the


sentencing process.


The first area concerns unrepresented convicted persons who were imprisoned


before their trials. Verified information about the amount of time spent in custody is


often unavailable to the sentencing judge.' Obviously, a judge who does not know
of the pre-trial imprisonment is unable to give an appropriate "discount" in a prison


This problem is particularly likely when the accused is granted bail at a show cause hearing but remains in prison


because of inability to meet a condition of release See Chapter 5.
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sentence. Crown attorneys may prevent this injustice by obtaining and presenting


information about pre-trial detention to the court.


The second problem concerns crown discretion in sentencing submissions that


involve a "discount" for a guilty plea. As noted above, this factor may contribute to


differential incarceration rates. The Crown Policy Manual strongly promotes


discounting:


As an early guilty plea generally signals remorse and saves resources, it will


normally enable Crown counsel to submit to the court the bottom end of the


range of sentence appropriate to that particular offence and offender ....


Accordingly, the earlier that a guilty plea is entered, the greater will be the


consideration given to the accused by Crown counsel .... On a trial date or


preliminary hearing date, barring a material change in circumstances. Crown


counsel shall seek a higher sentence in the appropriate range than that which


was offered prior to the setting of the date. The attendance of witnesses and the


scheduling of court time undermines the responsiveness of the justice system,


results in both inconvenience to the public and a waste of limited resources, and


calls into question the accused's remorse." (emphasis added)


This policy should not be applied too rigidly, especially when an accused is


unrepresented. Many accused persons proceed to trial in Ontario without legal


representation* and the most recent funding crisis of the Legal Aid Plan suggests


that the proportion of unrepresented persons is likely to rise. These accused may


have little understanding of court proceedings, still less of the possibility of


negotiating with a crown attorney before a date set for attendance at court. It is


patently unjust to penalize these accused who do not know the system for waiting


until a court appearance to indicate an intention to plead guilty.


The Crown Policy Manual appears to have overlooked this predicament. While it


states that a "material change in circumstances" justifies not pursuing a higher


sentence for a later plea, it treats these as legal and administrative problems within


the justice system -


including but not limited to: the unavailability of full disclosure to Crown


counsel and/or defence counsel prior to the set date; a reassessment of the


strength of the Crown's case having regard to all the witnesses; or a change in


the law or a reassessment of the impact of existing law.^"


The policy should be amended to clarify that when an accused is unrepresented,


crown counsel should not seek a higher sentence simply because an accused does


not indicate an intention to plead guilty before a trial or preliminary hearing date is


set. A safeguard against crown attorneys seeking a higher sentence for the late plea


Ontario Legal Aid Plan officials estimate that only, about 30 percent of those charged with criminal offences in


Ontario are represented by a lawyer retained under a legal aid certificate. Of course some convicted men hire their


own lawyers and others may be assisted by duty counsel. {Telephone interview with George Biggar, Deputy


Director.)
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of person who does not understand the process should be built into the sentencing


hearing. This could be achieved by requiring crown counsel to state on the record in


open court the reasons for departing from the Manual by seeking more than the


minimum sentence appropriate to the offence, offender and circumstances when a


guilty plea was entered.


8.4 The Commission recommends that the Crown Policy Manual -


a) require crown attorneys to obtain and present to a sentencing judge
information about any time spent by a convicted person in pre-sentence


custody.


b) direct that when a convicted person is unrepresented, crown counsel should
not seek a higher sentence simply because the person does not indicate an
intention to plead guilty before a trial or preliminary hearing date is set.


c) direct that when seeking more than the minimum appropriate sentence for a


similar offender for a similar offence committed in similar circumstances, a
crown attorney state the reasons in open court.


Pre-sentence and pre-disposition reports
A judge may order a pre-sentence report (called a pre-disposition report if the


convicted person is a youth) to "assist the court in imposing sentence." The judge
makes the report available to crown counsel and the convicted person, and provides
both with an opportunity in open court to disagree with its factual content,


interpretations and recommendations. *'


Research on pre-sentence reports suggests that they significantly influence


sentencing: rates of concurrence between the recommendations of probation officers


and the sentence imposed are high."*' For example, an Alberta study reports that


judges agreed with probation officers in 80 percent of cases.
^"^ A Yukon study


reports a concurrence rate of 85 percent, with the judge more likely to impose a


harsher sentence than recommended than a lighter one."'
44


The close relationship between report recommendations and sentences raises the


question of the extent to which pre-sentence reports contribute to differential


incarceration. Canadian research to date has focused on sentencing of Aboriginal


offenders. John Hagan's research in Alberta suggests that probation officers"


perceptions of Aboriginal offenders as less co-operative or less remorseful than


others tended to result in less favourable assessments and thus recommendations for


harsher sentences. However, a study in the Yukon revealed no evidence of either


harsher or more lenient recommendations for Aboriginal offenders."'


Studies in other jurisdictions have examined relationships between pre-sentence
reports and differential sentencing of black and other racialized persons. Some
English research suggests that probation officers are less iikely to recommend Afro-
Caribbean people for probation because the officers do not know how to deal with
them and view them as troublesome or unco-operative. "'" Another potential problem
is that white probation officers may prefer not to work with Afro-Caribbean clients,
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whom they perceive as "high risk," and may therefore avoid recommending


sentences that might result in probation supervision of Afro-Caribbean people."'


Some researchers have identified subtle factors in pre-sentence reports that may
contribute to harsh sentences for black offenders. One analysis of English pre-


sentence reports and probation officer "culture" and thinking about black people


concluded that these reports were "a dangerous medium for conveying information


about ethnic minority cultures.""^


Another found that pre-sentence reports rarely took account of reasons for offending


such as poverty, structural inequalities'" and racism, tending instead to explain


deviant behaviour of black offenders in terms of personality, family and school


problems.'" As one researcher notes, "
... this kind of colour-blind approach fails to


recognize that the black life experience is fundamentally different from white


experience in our society and that [tlie] difference is due to racism."^'


The Commission did not find any Ontario research into racial differentials in the


content of pre-sentence reports and related racial differences in incarceration rates.


The need for detailed research in this area became apparent only late in the


Commission's mandate. Our findings in relation to sentencing highlight the


importance of such research to securing racial equality in sentencing.


8.5 The Commission recommends that Ontario correctional ministries and the


Ministry of the Attorney General conduct research into race differentials in


pre-sentence and pre-disposition reports, and into the relationship between pre-


sentence and pre-disposition reports and sentencing outcomes.


We raised the question of potential bias in pre-sentence reports in a focus group of


experienced white probation officers from five offices in areas where demographics


are rapidly changing. While participants acknowledged that cultural differences


sometimes made their jobs more complicated, most felt that, even in the absence of


training, they had adapted to the diversity of their clientele. The officers noted that


most of the information in their reports is gleaned from reports of police officers


and school officials, and in interviews with people who know the accused such as


family, friends and employers. They felt confident that they could handle any biased


comments appropriately and produce factually accurate reports.


Participants had strikingly different responses, however, to examples of comments in


pre-sentence reports that draw on stereotypes or implicitly racialize convicted


persons. Some perceived no problem in reproducing emotive language from their


sources about a person said to belong to a "posse" or "Latin American" gang, so


long as such characterizations were "substantiated" by the police. Some were more


inclined to exclude such labelling as well as what they termed "psychological


evaluations" convicted person's attitude or demeanour. Others felt that such


"colourful" comments should be in the report and perceived no danger that


including them would make them seem more credible - and damaging.
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This range of views suggests a need for stronger direction on the content of pre-


sentence reports. Even if judges ignore stereotypical comments reproduced in pre-


sentence reports, the sentencing process should not be tainted by such commentary.


Present Ministry of Solicitor General and Correctional Services procedures for


preparing pre-sentence reports, while comprehensive in other ways, provide no


assistance in dealing appropriately with stereotypical or biased comments by the


officer's sources.


In 1994 the Ministry of the Solicitor General and Correctional Services began to


review procedures for writing pre-sentence reports, with "heightened sensitivity to


native and multi-cultural issues" as one goal. Helping probation officers avoid


transmitting bias from other sources into the sentencing process should be a priority


of the review. Meanwhile, the Ministry should simply direct probation officers to


request an explanation whenever a source provides material referring to a convicted


person's race, ethnicity, immigration status, religion, nationality or place of origin. A
probation officer who receives an unsatisfactory explanation from staff of a public


sector agency should review the comment and explanation with an area manager of


the probation service. If the area manager agrees that the explanation is


inappropriate, this should be communicated to a senior supervisor in the public


sector agency.


8.6 The Commission recommends that Ontario correctional ministries -


a) direct probation officers to request an explanation in writing whenever a


pre-sentence report source provides material that refers to a convicted person's


race, ethnicity, immigration status, religion or nationality.


b) direct probation officers to review with their area manager any


unsatisfactory explanation of such a reference provided by a source in a public


sector agency. If the area manager agrees that the explanation is inappropriate,


this should be communicated to a senior supervisor of the source.


A broader view
Our recommendations propose specific reforms well within the capacity and


jurisdiction of the provincial justice system. Their implementation in concert with


the system-wide recommendations in Chapter 12 should help to prevent imposition


of harsher sentences on black and other racialized people than white people.


The criminal justice system should also address the broader problem of the over-use


of prison sentences, especially short sentences served in provincial institutions,


because restraint is important to equality. While racial differentials in incarceration


could be avoided by imposing harsh but equal sentences on white and racialized


offenders, this would increase rather than reduce injustice. Those sentenced to prison


would still represent only a tiny minority of individuals who break the law and


generally be drawn from the most marginal sectors of society. People convicted of


property and nuisance offences would continue to dominate sentenced admissions to


provincial prisons. Ontario would carry on wasting millions of dollars warehousing
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people away from the community for short periods, instead of assisting them to


avoid further offending and integrate themselves into the community.


Over-use of imprisonment has been criticized so frequently in Canada, as elsewhere,


that adding our voice to the chorus may seeni redundant. But the key points cannot


be repeated too often:


"There is no evidence that higher sentences are effective in reducing the crime


rate.""


"The majority of admissions to jail [in Canada] are non-violent offenders who
do not need to be incarcerated to protect the public .... A large proportion of


persons are incarcerated because there are no appropriate places or programs for


them.""


"... we send too many people to jail in [Canada]. Ever>' Royal Commission on


sentencing in the last 159 years, and there have been many, has come to the


same conclusion."'''


"Growing evidence exists that, as educational centres, [Canadian] prisons have


been most effective in educating less experienced, less hardened offenders to be


more difficult and professional criminals."
"


"Every Royal Commission, official report and extensive study done on


sentencing in [Canada] ... has.. .concluded that rehabilitation is unlikely to occur


while the offender is incarcerated."
'"


These criticisms of incarceration apply with particular force to over-use of short


sentences. While the conditions under which short sentences are served are often


unpleasant, there is no evidence that the sentences deter individuals or reduce crime


in the wider society. Even if prisons could deliver useful rehabilitative services, such


as literacy or job training, a short-term prisoner is unlikely to complete such


programs before release. Furthermore, short periods of incarceration may delay


restitution to the victim, disrupt employment and personal relationships, and


postpone community reintegration.


Some relief from over-use of short sentences may come with the passage of federal


Bill C-41, which enshrines in sentencing law the principles of restraint and


proportionality." It directs judges not to impose imprisonment when a less


restrictive sentence is appropriate. The systemic change necessary to reduce reliance


on short prison sentences also requires judicial leadership, backed by support from


other criminal justice professionals, in partnership with the community. Sentencing


should be pragmatic and flexible. Penalties and obligations imposed on offenders


should make the best use of the creativity and resources of the community. They


should, in the words of Judge Stuart:


... reflect a blend of the interests and resources of the formal justice process and


the community. A blend that assists in stemming the shocking exponentially
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rising costs of professional justice services and reducing the equally shocking


failure to prevent crime within our communities. A blend that is achievable only


when Counsel invests the resources and time to fit the sentence to the facts, and


if all justice officials acquire the humility to recognize their limitations and the


valuable contribution a community can and must make to the sentencing


process, and to the larger more pressing objectives of individual, family and


community well-being/*
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Chapter 9


Racism Behind Bars Revisited


"Jail is like school, hut the only subject is surx'ival.
"


- Black prisoner in Metro West Detention Centre'


This chapter returns to the Ontario prison system to examine its treatment of


racialized persons. Elsewhere in this Report we have discussed how lack of restraint


by the Ontario criminal justice system has led to high rates of incarceration of both


tried and untried persons, most charged with or convicted of non-violent offences.


We have also shown that black and Aboriginal persons are admitted to Ontario


prisons at higher rates than white persons, a difference at least partly due to


discrimination in the administration of justice. The prison system is not responsible


for these problems, since it has no control over who is admitted to prison or how


many people are incarcerated. It is wholly accountable, however, for how prisoners


are treated.


The Commission's Terms of Reference directed us to submit an interim report on


the treatment of racial minorities in both adult and youth correctional facilities. Our


Interim Report - Racism Behind Bars - showed that racially hostile environments,


racial segregation among and within institutions, and failures to accommodate the


service and program needs of black and other racialized prisoners deform Ontario


prison systems. Underiying these specific findings of mistreatment is the general


theme that racism behind bars may be used to intimidate black and other racialized


prisoners, operating as an indirect method of control. For this Report, we


investigated the extent to which systemic racism influences direct methods of


controlling prisoners.


Direct control in prisons is generally based on the behavioural model of the carrot


and stick. Prisoners who are seen to conform to the norms of the institution and who


obey the rules quickly and quietly are offered rewards such as early release through


parole or permission to be temporarily absent during a prison term, and privileges


while in jail. Those who are not perceived as compliant may find their privileges


withheld or parole denied, or involuntary transfers imposed. They may also be


subjected to institutional punishments, such as the "prison within a prison" of
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segregation cells, or forcibly controlled through violence by correctional officers or


other prisoners (sometimes provoked by staff).


To determine which of the many rewards and penalties used to manage prisoners


should be priorities for this inquiry, the Commission undertook extensive


consultation. We visited adult and youth prisons in every region of the province and


talked to correctional workers and management, spiritual advisers who work in


prisons, representatives of community agencies involved in correctional issues and


prisoners of diverse backgrounds. These sources all urged investigation of the same


three issues: prison punishments, use of force by staff and access to early releases


for adult prisoners.'


Before documenting findings, we first set out the legal and policy framework for


control within prisons and the institutional context. We discuss these in some detail


because the exercise of authority inside provincial prisons is largely hidden from


view. Policies and procedural guidelines for the use of discretionary powers are


generally unknown, and correctional practices are wholly invisible to most


Ontarians. Prisons are not courts; the public or the media cannot simply walk in and


watch. Even judges, justices and lawyers involved in decisions to incarcerate have


little exposure to the exercise of discretion inside provincial prisons.


The next section focuses on institutional punishment. It describes the procedures


governing punishments and the types of discretion exercised, and presents an


exploratory study of punishment practices in selected prisons. Following that, we
document concerns about staff violence against prisoners and describe problems we
encountered in investigating them. Then we examine discretionary releases from


prison. This section describes temporary absence programs and presents findings


from a study of access to them at two provincial prisons. It also considers key issues


in the parole system. The final section proposes changes to enhance public


accountability in the prison system.


The context of prison discipline and control


Law and policy
Although imprisonment involves the loss of some personal freedom, the law makes


it clear that the state cannot take away all of a prisoner's rights." The Canadian


Charter of Rights and Freedoms requires that prisoners not be deprived of "life,


liberty and security of the person ... except in accordance with the principles of


fundamental justice."^ They must not be "subjected to any cruel and unusual


treatment or punishment."* They must be treated with equality. ^ The right to non-


discriminatory treatment is also affirmed in the Ontario Human Rights Code.^ In


The Young Offenders Act assigns control over most types of significant releases for young offenders to the courts.
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addition, rules of "natural justice" or "legal fairness" require that important


decisions about prisoners must be made fairly and without bias/'


Obligations and duties required by law are supplemented and reinforced by


government policies. All ministries, including those responsible for prison services,*


are subject to the "Policy Statement on Race Relations," which declares that


"Racism in any form is not tolerated in Ontario."^


The policy of the Ministry of the Solicitor General and Correctional Services is to


... treat inmates in a responsible, just and humane manner which recognizes their


inlierent dignity as human beings, promotes tlieir personal reformation, development


and socialization, and affords tliem tlie rights, pri\ ileges and protections prescribed


by law.'


Staff are directed to find an "equitable balance between the protection of inmate


rights on the one hand and the legitimate safety and security concerns of the


institution and community on the other." The policy is sensitive to the pressures that


lead staff to favour institutional concerns over the prisoners' rights and interests.


Ministry policy seeks to promote "equitable balance" by spelling out key principles


to govern the treatment of prisoners:


• Imprisonment in Ontario is a limited restriction of freedom. It does not of itself


take away all of an individual's rights in Canadian society.


• Prisoners are entitled to equality. Imprisonment does not take away their rights


to be treated without discrimination.


• Prisoners in Ontario are entitled to justice. Imprisonment does not take away


their rights to be treated fairly.


• Prisoners in Ontario are entitled to respect. Imprisonment does not take away


their rights to be treated with decency.


Thus both formal law and official policies require that prisoners be treated in


accordance with the fundamental values of equality, fairness, accountability and


decency. These are not extras to be accorded if time and circumstances allow, but


should, infuse all official actions in containing, controlling and attempting to


rehabilitate prisoners.


When we began our work, the ministry responsible for correctional ser\'ices for adults and 16- and 17-year-olds was


known as the .Ministry of Correctional Services. As part of the reorganization of provincial government services in


February 1993, it was amalgamated with the ministry responsible for policing services; the department is now the


Ministry of the Solicitor General and Correctional Services (MSGCS). The Ministry of Community and Social Services


(MCSS) has responsibility over correctional services for youths aged 12 to 15, and has similar policies.
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institutional context
In practice, the institutional context or environment of a prison creates constant


pressures to elevate expedience and control over demands of law and policy. Prisons


are "total institutions," with complex social structures and relationships formed in


response to large numbers of people being forced to live, temporarily, in very close


quarters, without choice or freedom. '° Officially, goals such as reformation and


rehabilitation of prisoners are still part of the prison agenda." To those denied


liberty and to their keepers, however, the intrusive and all-encompassing nature of


prison life tends to create different priorities.


Imprisonment means that prisoners lose virtually all aspects of their right to privacy.


They live with almost every activity observable by guards of both sexes and by


other prisoners - from toilet functions to socializing to eating to sleeping. At the


same time, prisoners lose most choices. Many aspects of their daily lives are


dictated - from what to read or see on television, to what clothing to wear, what


food to eat, what work to do. Prisoners are isolated from their friends, families and


other sources of emotional support and guidance. They are compelled to live with


strangers, some of whom they fear. Confronted with these realities, most prisoners


endure their confinement with only two goals: release and survival until release,


ideally with some measure of dignity and self-respect.


Prisons are also highly stressful environments for the people who work there. From
their perspective, by far the most important goal of their institutional power is to


control the behaviour of prisoners effectively. Thus, containment and order are top


priorities. Faimess and accountability may matter to individuals in other areas of


their lives, but inside the prison it is easy for staff and management to see them as


secondary to their need to control prisoners and maintain order.


The values and attitudes of correctional staff and managers towards crime, prisoners


and minorities may also affect the culture of correctional authority. Correctional


workers are as influenced by stereotypes or as likely to favour punitive goals as


anyone in society. Their intimate knowledge of prisons and prisoners does not serve


in and of itself to challenge false assumptions. Some may recognize their common
humanity with prisoners, and question popular beliefs about "criminals" or myths


about the criminality of certain races. Conversely, intense exposure under quite


abnormal conditions to persons charged with or convicted of crimes may reinforce


such beliefs and myths. It may also spawn cynicism about rehabilitation and


disregard for the values of faimess and accountability when dealing with prisoners.


Such toxic elements in this isolated environment are strongly associated with what


has been aptly called "deformative risk" of prisons - the danger that prisons


increase the likelihood that prisoners will offend again after release.'^ The principles


for reducing deformative risk - faimess, decency, equality and accountability - are


already part of the legal and policy framework goveming the treatment of prisoners.


Practising these values, however, is ch^lenging because Ontario prisons hold people


for relatively short periods of time. Time is an important factor in managing prisons
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and prisoners, affecting every decision from the allocation of prisoners among and


within institutions to the assistance available to prisoners preparing for parole or


other release processes, or defending themselves against allegations of misbehaviour.


For example, it is difficult to argue that a remand prisoner charged with misconduct


must receive notice in writing of the case against him or her, let alone have the


opportunity to consult counsel, when he or she may be in a particular institution for


only a few days.


Practices said to be standard in federal institutions to promote justice, such as


internal grievance procedures for prisoners, may simply not be feasible for prisoners


held on remand or serving short sentences in the provincial system. Meaningflil


assessments of prisoners as individuals and planning programs to help sentenced


prisoners are almost impossible. Decision-making based on patterns and expectations


that may be stereotypes is a serious risk.


WTiile the rapid turnovers of prisoner populations and relatively short imprisonment


clearly pose special challenges for the provincial system, neither the appearance nor


the practice of justice must be compromised. Because persons held in total


institutions are highly vulnerable to arbitrary, unjust or unequal treatment, the


protections afforded by principles of equality, fairness and accountability must be


secured in practice as well as policy.


Prison discipline: misconduct
Prisoners are subject to a system of institutional punishments based on rules laid


down by the Ministry of the Solicitor General and Correctional Services.'' Some
rules emphasize demeanour or attitude and respect for authority;* some concern


harm to persons or property;^ others focus on risks to security and control. * Alleged


breaches of the rules by prisoners may be reported to the institution's


superintendent. If, after investigating an incident and hearing from the accused


prisoner, the superintendent is satisfied that a "misconduct" occurred, a punishment


authorized by the regulations may be imposed.^


These forbid such behaviours as the "mak[ing] ofa gross insult, by gesture or abusive language" (s. 29(l)(c)), "Ieav(ing]


a cell, place of work or other appointed place without authority" (s. 29(l)(i)), "wilful disobe[dience] ofa lawful order


of a ministry employee" (s. 29(1 ){a)), and "wilful breach or attempt to breach any regulation or written rules ..


governing the conduct of inmates" (s. 29(1 )(n)).


Prisoners must not, for example, "commit or threaten to commit an assault" (s. 29(1 Xb)), commit theft (s. 29(1 )(d)) or


damage property (s. 29(1 )(e)).


These rules forbid attempted escapes (s. 29(1 )(h)), possession of "contraband" such as alcohol, weapons or illegal drugs


(s. 29( 1 )(f)), and creation or incitement of "disturbance(s) likely to endanger the security of the institution" (s. 29( 1 )(g)).


Section 29(3) provides that no Ministry oflicial other than a superintendent or authorized delegate may impose formal


disciplinary penalties on a prisoner.
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Although the rules are strictly framed, prison discipline is highly discretionary. Staff


are expected, first, to make the fundamental decision about whether the formal


disciplinary process is the best method of handling a problem. Some may actively


limit the use of their authority to punish, relying instead on other methods to


manage conflict. Others may lack the skills or the confidence to secure co-operation


from prisoners except by invoking discipline.


Second, when exercising the power to punish, staff and management must interpret


prisoners' behaviour within the meaning of the prison rules. As they make decisions


about policing, investigation, adjudication and punishment of prisoners, staff and


management may be motivated by many concems. They may worry about their own
authority over individual prisoners, over specific groups of prisoners or over


prisoners generally. They may think about the implications of using discipline - or


not using discipline - for the atmosphere of the prison. Some staff may want to be


seen as tough, while others are more anxious to be seen as fair.


Fairness in the exercise of the power to punish is not, however, a matter of personal


choice, but a requirement of law and Ministry policy. Referring specifically to


punishment in prison, the Ministry states that 'Jair and consistent application of ...


inmate discipline is essential [to] security, safety, and good order of institutions and


... rehabilitative goals"''' (emphasis added).


A consistent complaint of prisoners - male and female, adults and youths, black and


white - is that the power to punish is not used evenly and fairly. They insist that


correctional officers punish black prisoners, more frequently, more severely and for


less reason than white prisoners. Correctional officers, both black and white,


expressed many of the same concems:


"Black inmates are more severely punished for insignificant incidents such as


answering back to a CO (correctional officer)."


"Twice as many blacks are put in segregation, not because they have done anything


wrong, but because they are black."


"Black inmates receive far harsher misconducts than white inmates due to the


perception that black inmates are more violent or are instigators in most incidents."


"... A white inmate may use 'profane' language towards a white officer and nothing


happens. A few moments after, a black inmate may just suck his teeth towards the


same officer and [he] receives a misconduct."


A submission to the Commission by the Ontario Public Service Employees Union


(OPSEU) which represents provincial correctional officers, includes these


observations:


"Punishment for offences within the institution isn't standardized. It can be pretty


capricious. It all depends on what the officer writes on the report."
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"As in Uie courts similar offences committed by white inmates get lesser penalties.


Black offenders are often found guilty and punished by being sent to segregation.


Minority inmates constitute tlie majority of those sentenced to segregation or to


menial tasks for 'obstructive offences."


"A lot of Caribbean inmates use singing or chanting reggae songs when tlicy are in


tlie day area as a way of coping with incarceration ... They caji be charged with


causing a disturbance and put in segregation or on a restrictive diet as a penalty."


To investigate these concerns we researched case law and academic literature,


reviewed Ministry policies and procedures governing misconducts, analyzed


Ministry and institutional records, and consulted with staff, maitagement and
prisoners. We also conducted a small exploratory study of how the power to punish


had been used against white and black prisoners at selected Ontario institutions. Our
goals were to identify practices that might be responsible for perceptions of


unfairness and discrimination, and to see if misconducts on the files of white and
black prisoners show racial differences in punishing prisoners.


We begin by documenting forms of discretion that are available to prison personnel


at each stage of the misconduct process. This review demonstrates the potential for


institutional discipline to be used, or perceived to be used, in an arbitrary,


discriminatory or abusive fashion.


We then document findings from the exploratory study of disciplinary practices at


selected Ontario prisons. These findings suggest that staff use their punishment
power differently against white and black prisoners. Distinctive patterns appear in


the types of misconducts and punishments recorded against black and white aduit


prisoners of both sexes, and also in the uses of misconducts to discipline and control


16- and 17-year-old male prisoners. As with the review of procedure, the


exploratory study shows why current practice fails to convince prisoners, staff and
all other concemed Ontarians that the prison discipline process manifests fairness,


consistency, equality and accountability.


Enforcing the rules
Two fairly typical incidents from Ministry files serve as our reference points for the


different types of discretion in the enforcement process.


CASE A: Prisoner A was reported for the offence of "making a gross insult, by
gesture, use of abusive language, or any other act, directed at any person."


According to the reporting staff member, the incident occurred while prisoners were
being summoned for work. The staff member stated in the Misconduct Report:


"Inmate [A] shouted at me from his room to 'fuck off I have told him repeatedly


to be on time for work."


In a related document, the Occurrence Report, the staff member added more detail.


Under the heading "re attitude and behaviour of inmates [A] and [another prisoner]


while on [work assignment]," he wrote:
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"I have told [the] inmate named above about being ready for work on time. All I


ever get from him was "he didn't hear the officer call him. ' He has an explosive


attitude to people when being collected by them. I have heard him mumble to me
before to 'fuck off." But this morning was a show of bravado to his fellow inmates


when he swore at me."


CASE B: Prisoner B was reported for two misconducts arising out of a single


incident. The officer reporting the first alleged rule violation described the incident


in the Misconduct Report in this way: "I did witness inmate [B] throw a pat of


butter behind him in the direction of another inmate, namely inmate [Y]." In the


Occurrence Report the officer repeated the same basic allegation and added:


"I ordered inmate [B] to go to the search area .... I should note tliat there were about


ten pats of butter discovered in the area that the one witnessed to be thrown would


have landed, indicating tliat there, were numerous others thrown. Inmate [B] was


placed on a misconduct and lodged in the Special Needs Unit [segregation cell]."


The prisoner was charged with the misconduct "creates or incites a disturbance


likely to endanger the security of the institution."


The second incident occurred immediately after prisoner B had been interviewed as


part of the investigation into the events in the dining room. B was being taken back


to the segregation cell by two other correctional officers when, in the words of the


second reporting officer:


"Inmate B made a false and extremely derogatory accusation that I had called him


'BLACKIE.' He also made very libellous and demeaning statements that I was a


RACIST.' He stated, in fact, 'you are the most "RACIST" person in here.' This was


without provocation or any dialogue on my part and was completely unwarranted.


This was wimessed by Mr. Z [a correctional officer]." (emphasis in the original)


In the Occurrence Report of this incident, the officer repeated the statements


allegedly made by the prisoner, describing them as "a cheap and insulting attempt to


cause a situation by this inmate." He added: "Accusations of this nature are very


serious and libellous whether founded or unfounded and will certainly not be


tolerated either publicly or in the workplace."


This second incident was recorded as "makes a gross insult, by gesture, use of


abusive language or other act, directed at any person."


Reporting discretion


Staff members who reported these incidents had to decide if the prisoner's conduct


amounted to a breach of a rule, and if so, which rule. They also had to decide


whether to invoke institutional punishment or respond more informally. Language


such as that allegedly used by inmate A, for example, is hardly rare inside or


outside prisons. According to the staff member's report, he had heard the same


words from the same prisoner on previous occasions, apparently without doing
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anything about it* Clearly the staff member this time chose a punitive response by
labelling the behaviour a breach of the rules, categorizing it as "gross insult" and
reporting it as a misconduct.


Such choices are even more evident in the incidents involving prisoner B. Throwing
one or even ten butter pats in a dining room is not obviously "likely to endanger the


security of the institution." Nor do the reports indicate a disturbance, retaliation by
other prisoners, or behaviour suggesting they had been incited to do anything. Of
course, there may be more to the story than appears on the official record. If the


dining room was understaffed, "acting up" on the part of a prisoner might seem
threatening, especially if the atmosphere in the prison was unstable at the time.


Alternatively, the officer may simply have perceived the individual prisoner as a


troublemaker and used the misconduct charge to have him removed. She may have
lacked the confidence or the training to use a non-punitive approach. In the absence


of further information, such speculation will not take us far; the crucial point is


simply that labelling the behaviour as a breach of the rules involves considerable


discretion.


Yet more striking is the exercise of labelling discretion in the second misconduct


charged against B, when the prisoner alleged that an officer had behaved in a racist


fashion^ and described him as "the most racist person in here." Clearly, the officer


was upset and insulted by the allegation; this impact on the officer seems to have
motivated the decision to treat the allegation as requiring a disciplinary response. In


choosing this response, the officer appeared to be concerned to deter any similar


allegation against any member of the prison staff He stated that such accusations


would not be tolerated even if they were "founded."


As well as exercising discretion to label conduct as a breach of the rules, staff may
also make choices about the offence category. Many rules are so broad that they


overlap. Aggressive gestures directed by one prisoner at another, for example, might


be viewed as a gross insult or a threatened assault. Conduct that appears to combine
a defiant attitude and insulting language, as in the misconduct charged against A,


could be seen as disobedience or insulting. Assuming that the officer in the dining


room first told B to stop throwing butter, B's alleged misconduct might have been


reported as "disobeys order," rather than "incites/creates disturbance .... likely to


endanger security."


After deciding that a prisoner's behaviour is a specific type of forbidden conduct,


staff then face the choice of whether to report the incident as a misconduct, or to


disregard it, perhaps with a warning or caution of serious consequences in case of
another infraction. As with the discretion to lay criminal charges in the wider


The prisoner's institutional record does not disclose any prior misconduct of "gross insult."


As we show in our Interim Report (pp. 13-19), many correctional oHlcers in Ontario's prisons arc known to use racist


language to and about black and other racialized prisoners.
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community (see Chapter 6), charging discretion behind bars may be influenced by


many factors. These include judgments about the seriousness of an incident, beHefs


about the value of a formal disciplinary response as a response to the specific


problem, (un)willingness to give the prisoner a break, or a desire to secure the


prisoner's co-operation on other matters.


Policy may also shape the exercise of discretion over charges. Ministry guidelines


state, for example, that informal resolution rather than official processing of a


misconduct charge may be appropriate when the breach of the rule is not serious.


Thus the staff members involved in the incidents with prisoners A and B could have


treated the conduct as a minor breach of the rules and offered the prisoner an


opportunity to apologize or otherwise make amends.'' That they chose not to meant


the incident was officially recorded as an alleged misconduct, and the formal


machinery for adjudicating guilt and deciding punishment was brought into action.


Once a correctional officer has decided to label and charge a prisoner's behaviour as


a disciplinary offence, the prisoner may be isolated until further processing of the


misconduct report. While the regulation clearly states that segregation may be used


only if the alleged misconduct is "of a serious nature,'"*^ in practice much depends


on the interpretation of "serious." Both A and B, for example, were placed in


segregation as soon as the officers decided to treat their alleged conduct as requiring


discipUne.


Processing misconduct reports


Once an officer has decided to invoke formal discipline, she or he must tell the


prisoner of the misconduct charge and complete a misconduct report. These record


details of the incident, the section of the regulation that was allegedly violated, and


any immediate action taken by staff After completing the report, the officer submits


it to an institutional supervisor, who must notify the prisoner of the allegations.
*


Formal notification usually occurs as part of an "investigative" interview with the


prisoner, conducted by an institutional supervisor. Apart from notification, such


interviews are used to advise prisoners of their rights, find out if they need


interpretation or other assistance, ask for their version of the incident and the names


of any witnesses they wish to have interviewed, and to assess the prisoners' "current


attitude to the allegation." When a prisoner is being held in segregation cells, the


interview also gives the supervisor an opportunity to review the prisoner's status and


decide whether segregation should continue. ^ As part of the investigation, the


institutional supervisor interviews the correctional officer who reported the incident


and any witnesses named by the officer or the prisoner.
'^


Although Ministry policy is to notify the prisoner orally and in writing, the regulations do not require written


notification.


Section 34(2) of the regulation requires that the superintendent review whether the prisoner is to remain segregated


within 24 hours of such incarceration.
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Ministry policy anticipates that just as misconducts vary in seriousness, so should


the resources and investigative efforts devoted to processing them.'*" When a


prisoner admits to a relatively minor rule violation that is unlikely to merit a heavy


penalt>', the fact-finding process may involve no more than a brief interview with


prisoner and staff member. More serious allegations may require a lengthy


investigation in which the facts emerge only after interviews and re-interviews of


many individuals.


Judged by the investigation, it would appear that the allegations in our examples


above were not seen as serious. In the case of A, who admitted swearing at the staff


member but asked for one witness to be interviewed in support of his explanation,


the entire fact-finding process seems to have been completed within a couple of


hours of the incident, although A was not released from the segregation cell until


the next day.


B was interviewed shortly after the incident in the dining room and denied the first


charge. B is recorded as having identified one witness - the prisoner at whom he


was alleged to have thrown the butter - but there is no record of any statement by


the witness, nor was the witness called at the subsequent hearing. During processing


of B's second misconduct report (the allegations that he had grossly insulted the


correctional officer), he admitted making the statements. However, the record gives


no indication of efforts to assess the validity of the prisoner's accusation. B seemed


to have accepted that the allegation of racism itself amounted to a gross insult


whether or not it was true.


Superintendent's interview


Once the investigation is completed, the superintendent must, if requested, hold a


formal hearing (witnessed by at least one other staff member), at which the prisoner


has an opportunity to challenge the charge. Specifically, the prisoner is entitled to


dispute the allegation, to question the person making the allegation, and to explain


the incident. Again, the seriousness of the alleged misconduct influences the nature


and formality of the hearing. Ministry policy reminds superintendents that although


in all cases they must "weigh the facts of the case in a fair and impartial manner


...," "[t]he more serious the alleged misconduct" and the stronger the potential


disciplinary sanction, the more formalized the hearing and the greater the procedural


safeguards must be.''


Of the three misconducts in our two examples, only one - the incident in the dining


room involving B - was contested. At his hearing, B's position remained


unchanged, namely that the officer had made a mistake when she identified him as


the person who threw the butter. Although the allegation against a prisoner must be


proven "beyond reasonable doubt," the decision-maker often simply chooses which
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Story to believe. ' In this case the superintendent chose to believe the officer,


recording as his reason "the close proximity of the officer [to B]." The problems of


assessing the relative credibility of prisoners and correctional officers have been


well documented.
"


Punishments
After accepting the allegation against the prisoner as proved, the superintendent


must choose an appropriate penalty. For this purpose. Ministry regulations authorize


the superintendent to classify the offence as "a misconduct" ^ or "a misconduct of a


serious nature."*


The Ministry does not provide guidance for determining whether offences are


inherently serious or not serious. Instead it guides discretion by highlighting factors


about the prisoner, the incident and its impact on the institution that superintendents


should consider. Superintendents are advised, for example, to take account of


"remorse," the prisoner's "performance during the present incarceration" and "the


inmate's conduct and demeanour at the interview," as well as "previous misconduct


reports during the present incarceration," the nature and seriousness of the


misconduct and its impact on "security, safety and good order of the institution."


While this procedure has the advantage of encouraging superintendents to look at


the context of a misconduct, it also creates potential for penalties to be, or to appear


to be, disparate, harsh or inexplicable.


The penalties imposed in our examples are illustrative. Prisoner A, who swore at the


staff member, was punished by forfeiting five days of remission, which meant he


had to spend five more days in prison than if the misconduct had been treated as not


serious. Prisoner B, whose "gross insult" was the allegation that the officer had used


racist language and was a racist, was punished by forfeiting ten days of remission.


For throwing butter pats in the dining room, conduct that staff interpreted as


creating or inciting a disturbance likely to endanger the security of the institution, B


It is well established by case law that it is an error to instruct a Jury that it must accept one story or the other beyond


a reasonable doubt. In law the standard of proof beyond a reasonable doubt must be applied to all the facts, and the trier


of fact may accept all, part or none of either story. K v. W. (D.) (1991) 63 C.C.C. (3d) 397 at 409 (S.C.C).


Section 32 of the regulation provides that any misconduct may be punished by any combination of a reprimand,


withdrawal of privileges, cancellation of a temporary absence permit, removal from a living unit, program or (prison)


employment, or a change in the security status.


If the misconduct is judged serious, s. 32(2) of the regulation gives the superintendent greater powers, such as ordering


a prisoner held in segregation on a restricted diet for up to ten days, or segregated on a regular diet for as much as 30


days. With prisoners who are serving a sentence (as opposed to remanded before trial or held for immigration purposes),


superintendents may also impose "forfeiture of remission" (loss of "good time") or, subject to Ministerial approval,


suspend prisoners' eligibility to earn remission Both of these penalties have the effect of delaying the date of release.
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was punished by "closed confinement [segregation] for an indefinite period of no


more than 30 days."*


Conclusion
This formal process for investigating and adjudicating allegations of prisoner


misconduct attempts to accommodate many of the legal requirements of fair


procedure within the constraints of the provincial prison system. However, the


discretion available to correctional officers and superintendents has few practical


constraints. As we have pointed out elsewhere in this Report, the availability of such


broad discretion provides greater opportunities for racist attitudes to influence


decision-making, with adverse consequences for racialized communities. Within the


institutional constraints of prisons, the due process model of adjudication cannot be


relied upon as protection against systemic racism. As our Interim Report


recommended, operational responsibility and accountability for eliminating overt and


systemic racism must be placed squarely in the hands of institutional superintendents


and permeate every level of operations.


Misconducts in practice: differential enforcement
The Commission designed a study to investigate disciplinary practices at five


prisons that hold significant numbers of black prisoners. ^ We hoped to conduct


detailed comparisons that would include issues such as the circumstances in which


misconducts were recorded, the nature of the investigations, and reasons for the


choices made. However, due to inadequate record-keeping practices much of the


information we needed was unavailable. Our analysis was therefore limited to


comparing types of misconduct charges and penalties imposed on black and white


prisoners.^'


A further consequence of the poor record-keeping is that our findings should be


interpreted with caution. Although we note several important trends that emerged


from the data available to the Commission, the considerable quantity of missing data


means that it is simply not possible to determine the extent to which racial


differentials exist.


Data were gathered for all prisoners charged with one or more misconducts during


the period of our study,* but the analysis compares only black and white adults


Section 33(1) of the regulations permits prisoners to ask the Minister to review any misconduct penalty that delays their


potential release date or whenever they believe that the required procedures were not followed. Our investigation of these


reviews (including in our two examples) led us to conclude that the Ministry interprets the obligation to review narrowly.


Maplehurst Correctional Centre, Metro West Detention Centre, Metro Toronto East Detention Centre, Toronto Jail and


Vanier Centre for Women. Although initially we collected data about all racialized prisonerrs, we were unable to collect


a sufTicient sample of racialized prisoners other than black.


All misconducts from Jan 1, to March 31, 1992, for the men's prisons and Metro West, and from Jan. 1 to May 31,


1992, for Vanier.
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(males and females) and male youths* The samples of black and white prisoners are


quite comparable by offender status and misconduct history. Only about 5% of the


adult women and 1 5% of the adult men had a previous record of breaking


institutional rules. Youths were much more likely than adults to have had earlier


misconducts: the records of about half showed at least one prior misconduct.


Taken as a whole, the data show that black prisoners were over-represented and


white prisoners under-represented among prisoners charged with misconducts during


the study period. This pattern was consistent for adults and youths, and occurred at


every prison in the study.


This finding is consistent with the perception that black prisoners are more likely to


be charged with misconducts than white prisoners. The trend clearly suggests an


adverse impact on black prisoners in the invocation of the misconduct sanction.


However, critics might suggest that black prisoners are more likely to break the


rules and that correctional officers are just responding to their behaviour. This view


is not home out by our more detailed analysis, which reveals distinctive trends in


the rule infractions reported for black and white prisoners.


Policing discretion


• Taken as a whole, black prisoners were most over-represented and white


prisoners most under-represented in misconduct reports for wilfully disobeying


an order. By contrast, black prisoners were most under-represented and white


prisoners most over-represented in misconduct reports for possession of banned


substances - the misconduct known as "contraband."


• Black women were most over-represented and white women most under-


represented in misconduct reports for issuing a "gross insult." By contrast, black


women were most under-represented and white women most over-represented in


misconduct reports for contraband.


• Among youths aged 16 and 17, black males were most over-represented and


white males most under-represented in misconduct reports for wilfully


disobeying an order. By contrast, black young males were most under-


represented and white young males most over-represented in misconduct reports


for committing or threatening assault.


• Black adult males were most over-represented and white adult males most


under-represented in misconduct reports for committing or threatening assault.^


By contrast, black adult males were most under-represented and white adult


males most over-represented in misconduct reports for contraband.


The male youth sample is aged 16 and 17.


Of the 11 4 misconducts charges involving "commits or threatens assault," black men were charged at a rate 1.3 times


higher than their representation in the prison population, while white men were charged at only 0.8 times their


representation in the prison population.
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These trends indicate that blaclc prisoners are more likely to be charged with


misconduct involving interpretation of behaviour, in which correctional officers


exercise a greater degree of subjective judgment. However, black prisoners are less


likely to be charged with misconduct when the discretionary powers of correctional


officers are limited by the need to show factual proof, such as possession of


forbidden substances. The reverse is true for white prisoners.
""


Penalty discretion


Taken as a whole, black prisoners were most over-represented and white


prisoners most under-represented in the "closed confinement" or segregation


categor>' of punishment.


• Black women prisoners were most over-represented and white women prisoners


were most under-represented in the segregation category. By contrast, black


women were most under-represented and white women most over-represented


among prisoners punished with a reprimand.


Among 16-and 17-year-old youths, black males were most over-represented and


white males most under-represented in the segregation category. By contrast,


black males were most under-represented and white males most over-represented


in punishments involving "changes in program or living accommodation."


Black men were over-represented and white men under-represented in


segregation penalties, but this was not the penalty with the greatest over-


representation of black and under-representation of white prisoners. The category


with the greatest disparity favouring white men was changes in program or


living accommodation. Black men were most under-represented and white men


most over-represented in punishments involving loss of remission.


Given these findings, it was clearly important to explore the relationship between


the type of misconduct and penalt>' to see if over-representation of black prisoners


in the segregation category of penalty simply reflected the nature of the offence


charged or the combined effect of policing and punishment choices. This analysis


shows a striking absence of a correlation between offence type and penalty,


indicating complete randomness in the assignment of penalties to offences.


This finding strongly confirms the views of prisoners, OPSEU and individual


correctional officers about disparities in the exercise of penalty discretion, at least if


the nature of the offence is supposed to be the most important factor. As noted


above, however, decision-makers are to take account of several factors when


selecting penalties. Since they generally do not record the reasons for the penalty, or


even the factors they took into account, the study was unable to identify any


explanations for penalty choices.
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Conclusion
While these trends do not conclusively document systemic racism, they go much


further than indicating greater representation of black prisoners amongst those


subjected to formal discipline. The over-representation of black prisoners in the


more subjective misconduct charges, and their under-representation when discretion


is restricted, strongly support the conclusion of differential treatment because of


race.


As we have already observed, prison disciplinary processes can have only a limited


role in diminishing systemic racism in prisons. Nevertheless, efforts should be made


to standardize disciplinary proceedings and make them more objective. The Anti-


Racism Co-ordinator of the Ministry of the Solicitor General and Correctional


Services should play an active role in this process.


The definition of misconducts should be restricted to behaviour rather than


subjective assessments of attitude or lack of respect for authority. Restraint should


be shown in resorting to formal discipline, and informal alternatives should be


preferred. Superintendents should also exercise restraint and seek greater consistency


in the penalties they impose. The purposes of the disciplinary system and its


underlying principles should be clearly articulated. In short, the disciplinary system


should comply with the rule of law.


9.1 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services, in consultation with the Ministry's Anti-Racism Co-


ordinator -


(a) review the Ministry of Correctional Services Regulations in order to


eliminate subjective elements of the definitions of misconduct wherever


possible.


(b) review policies for resorting to the disciplinary process and imposing


penalties in order to achieve greater restraint and consistency.


Use of force by prison staff


During our consultations with many hundreds of prisoners, a frequently expressed


area of concern was the inappropriate use of force by correctional officers in penal


institutions. Black prisoners, in particular, consider themselves vulnerable to


physical violence by guards.


Their views were supported by some former correctional officers. One officer


explained that these occurrences are a result of a traditional punitive correctional


philosophy that is still deeply rooted in many staff members. He stated:


"There are too many people in the Ministn,' who are from the old school, the one we


called colonialism. In the old days, if an inmate did something wrong, you took him


down to the end of the range, and you laid a beating on him. It didn't matter if he


was black or white ....
"
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Wliile this "old school" correctional philosophy may have played a significant role


in the use of force, other correctional officers speculate that racism may be a


catalyst. The following comment by a correctional officer is particularly powerful:


"Tlie leading union official in my institution, on my ver>' first day, made a point of


coming to see me to say no CO [correctional officer] is trusted in tliis institution


unless they have beaten up an inmate. In my time there, many COs sat around


telling me how much tliey hated niggers, how much tliey enjoyed beating them up."


Another concern expressed by prisoners, institutional staff and managers, lawyers


and prison support groups is the difficulty of investigating and verifying excessive


use of force because of a culture or "conspiracy of silence" in prisons, by which


guards protect one another and prisoner complaints are given little credence. Indeed,


from our interviews with correctional officers, it was apparent that line staff in


particular are under enormous peer pressure to deny allegations regarding improper


use of force against prisoners, and to support their fellow officers. In one forum


conducted by the Commission, an experienced black correctional officer stated;


"Correctional officers are reluctant to intervene when a black inmate is being beaten


by a white officer. If you did, there would be retaliation - from your white peers,


from supenisors, from managers. When a black officer speaks out against racist


incidents, tliere is retaliation. They are targeted."


The problem of improper use of force by correctional officers is a particularly


abhorrent blight on the criminal justice system. Prisoners are especially vulnerable


because correctional officers have almost complete control over them. The closed


environment of prisons means that correctional officers' conduct is rarely subject to


outside scrutiny. Institutional and personal accountability is further complicated by


the short sentences served in provincial institutions, barriers to making complaints,


and the lack of credibility of prisoners trying to establish misconduct on the part of


correctional officers. In light of these serious allegations, the Commission attempted


to determine whether the use of force differs according to race.


Whenever a prisoner alleges that correctional staff have used excessive or


unnecessary force, written incident reports must be prepared. We requested that the


correctional ministries provide us with copies of incident reports (or equivalent


documents) from 1989 to 1994. Data was obtained from 34 adult correctional


institutions, 37 Phase 2 young offender facilities, and 12 area and regional offices of


Ministry of Community and Social Services. Incidents specifically relating to "use


of force" or assault were analyzed.


Unfortunately our study was plagued by incomplete and inconsistent information.


TTie study did not make any significant findings in relation to black and other


prisoners' relative vulnerability to excessive violence. The detailed study, which


describes the problems of data-gathering, is available (see Appendix B) and might


well form a starting point for systematic research in this area.







316 EXAMINING PRACTICES


The Office of Anti-Racism Co-ordinator for adult corrections, and the Office of


Child and Family Service Advocacy should establish mechanisms for monitoring


excessive use of force in Ontario prisons. They should also document any


differential use of force against racialized prisoners. Stiategies to prevent and


respond to such violence should be a priority.


Discretionary release from prison
The Ontario correctional system has two discretionary release programs - temporary


absence and parole - that enable some prisoners to begin to reintegrate themselves


into the community during their prison sentence. * Participants may attend school, do


paid or unpaid work, rebuild family relationships and join community-based


treatment or counselling programs. Both parole and temporary absence involve


conditional release, which leaves participants subject to correctional authority while


away from prison. They may be required to return to a correctional institution if


they are deemed to have breached a condition of release.


Temporary absence program
The temporary absence (TA) program authorizes superintendents '^^ (or their


designates^) to permit adult prisoners to leave an institution while under a sentence


of incarceration. In some situations, the prisoners are offered little or no freedom,


such as during an escorted absence to obtain medical or dental treatment. Others


allow almost fiill participation in community life. For example, a prisoner granted a


temporary absence permit to reside at a community resource centre may go to work,


attend school, participate in other community programs and rebuild relationships


with family.


In addition to giving prisoners the practical and psychological benefits of spending


time outside the institution, TAs may favourably affect prisoners' treatment on their


return to prison and their ultimate release date. Successful participation in a TA
program may enhance a prisoners' status in the eyes of correctional officers and


may favourably influence parole boards.


Black and other racialized prisoners and members of community organizations


voiced concerns to the Commission about access to TA programs. Some prisoners


reported difficulties in finding out how to apply for TAs, and many were


disappointed that the type of permit they wanted was not available at the prison


where they were held. Others perceived racial differences in approval rates within


some prisons. Prisoners in some institutions were also concemed about lack of


accurate information about TA decisions and decision-makers. They reported


A third program of early release, earned remission, has lost much of its discretionary element Any prisoner not paroled


is entitled to unconditional release from incarceration after ser\ ing two-thirds of the sentence (unless an institutional


penalty involving loss of remission delays release). Release as a result of earned remission satisfies the sentence and


the individual cannot be required to return to prison to serve the remaining time.


Section 3 of the regulation allows the superintendent to delegate this power to other institutional officials.
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significant difficulties in determining who is responsible for recommendations and


approvals of TA applications, or why an application is rejected.


We investigated these concerns through reviews of Ministry policy and institutional


practices, inter\'iews with correctional staff and representatives of community


resource centre (CRC) residences, observations of permit hearings and an


exploratory study of the participation of black and white prisoners in the TA
programs at Maplehurst Correctional Centre (for adult men) and at Vanier Centre for


Women (adult women). Our key findings are:


Inadequate provision for translation and interpretation in the prison system may


impede access to TAs for persons who do not speak English or French.


Considerable variation among prisons in the availability of TAs, eligibility


criteria, and application and approval procedures creates disparity within the


system and may confuse prisoners.


• At Maplehurst Correctional Centre, which has a reactive and ad hoc application


process, black men were under-represented among applicants relative to their


representation in the prison population. Black and white applicants, however,


were equally successful in obtaining TAs.


At Vanier Centre for Women, which has a proactive and systematic TA
application process, black women were represented among TA applicants in


about the same proportion as in the prison population. Black and white


applicants were equally successful in obtaining TAs.


Linguistic barriers


Access to temporary absence programs depends not only on eligibility, but also on


knowledge that the opportunity exists and understanding of the process. Ministry


policy holds superintendents responsible for ensuring that prisoners are advised of


the types of permits available at each prison, eligibility criteria and the application


process.* This information is normally given orally or on video during an orientation


session shortly after a prisoner arrives at the institution. Information about TAs may


also be posted on prison walls, circulated in leaflets or distributed in handbooks to


prisoners.


Unfortunately, this information is available only in English or French. None of the


prisons reviewed in the Commission's study used professional interpreters to tell


prisoners from linguistic minority communities about TAs (or indeed about any


other aspect of prison life and programs). To the extent that prison managers had


considered their duty to communicate information about TAs to these prisoners, they


largely relied on other prisoners, staff with relevant linguistic skills (if any), and,


occasionally, volunteers.


Superintendents must also provide information about the TA programs on request to the public and to people who may


wish to make representations on behalf of a prisoner.
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Several aspects of the application process also indicate lack of attention to the needs


of prisoners from linguistic minority communities. First, the TA application forms


are available only in English and French. Second, Ministry policy provides that


access to an interpreter during the TA application process is entirely at the


discretion of superintendents, even though the policy accords prisoners a right to


make oral or written submissions in support of an application. Third, there are no


formal standing arrangements for institutions to fund or secure interpreters. While


some staff told the Commission that the prison in which they worked would pay for


interpreters when necessary, a more typical response was: "We don't have the


money to pay for interpreters."


Inconsistent procedures
The Ministry provides some guidance on basic criteria for assessing temporary


absence applications* and the procedures to be followed for applications to a


community resource centre or for a TA of longer than 1 5 days. No further guidance


on the TA process appears in law, or policy. Institutions are free to set their own
eligibility standards for applications, devise procedures for assessment and


recommendations, and determine who should review applications and make


recommendations to the superintendent.


In the absence of comprehensive provincial standards for the TA process,


considerable variation has developed among Ontario prisons. Some have established


qualifying periods before eligibility for a first application or between applications.


At some institutions, eligibility depends on participation in specific internal


programs. Some require a period free from misconducts. The existence and nature of


such requirements vary from prison to prison.


Procedures for reviewing TA applications and making recommendations to the


superintendent also vary. Some institutions channel all applications through a TA
co-ordinator, who reviews the forms, collects assessments of applicants and makes


recommendations to the superintendent. Some rely on the standing TA board that is


required to review community resource centre applications,^ adapting the procedures


to the type of absence being sought. Other prisons strike ad hoc committees of


correctional officers on duty at the time applications need to be reviewed. Many


These are; minimal risk to the community, "suitability" of the prisoner's plans for the time away from the institution,


the relative benefits to the prisoner of "continued custodial supervision" instead of community programming, and likely


reactions in the community if the release were to become public. (Ministry of Correctional Services, Adult Institutions


Policies and Procedures Manual. 1992). When assessing applicants on these criteria, correctional staff are to consider


current and previous convictions, relevant judicial comments at trial, immigration status, behaviour within the institution


and "progress" during the time in custody.


Superintendents are required to establish a "Temporary Absence Committee" and must refer all applications for lengthy


absences (more than 1 5 days) to this committee for review and a report before deciding. The committee must review


the application as soon as possible and no later th»n 1 5 days after receipt. Prisoners have a right to meet the committee


to make their case orally and may, at the discretion of tlie superintendent, be assisted by an interpreter or any other


person whom the superintendent believes would help the committee.
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prisons do not interview applicants for TAs of less than 15 days, but some interview


ever>'one who applies, whatever the purpose or period of the absence sought.


While prison staff and management may welcome the absence of a standard ministry


procedure because it permits flexibility in the use of staffing resources, it may pose


problems for prisoners, especially if they are moved between prisons. Differences in


procedures among institutions are confusing, and may cause the process to be


perceived as arbitrary.


Inconsistency may also be found within prisons, especially those where on-duty


officers (rather than a designated staff member or standing committee) collect


information, report and make recommendations to the superintendent about TA
applications. Since participation in the approval process changes from work shift to


shift, prisoners in these institutions may have little idea of who is responsible for


processing their applications and making recommendations. Even though applicants


receive a copy of the application form with a signature in the recommendations


section, they experience the process as anonymous and unaccountable.'


Senior managers of institutions that use this system say it offers line staff an


opportunity to participate in programming and enhances the capacity of correctional


officers to control prisoners. Prisoners are said to be more likely to co-operate in


institutional routines if they know that any one of many staff members may evaluate


a TA application. This view elevates expedience and institutional control over


fairness, which requires that prisoners know the identity of those who judge them.


9.2 The Commission recommends that the Ministry of the Solicitor General and
Correctional Semces, advised and assisted by the Ministry's Anti-Racism Co-
ordinator, review policies and procedures respecting the temporaiy absence
system in order to establish ministi7-wide core standards that include removal
of communication barriers.


Case management and access
Variations in temporary absence programs partly reflect differences in approaches


within the Ontario correctional system. Prisons that emphasize this important form
of community reintegration typically invest more in preparing and selecting


prisoners. They may proactively encourage applications, and advise and assist


prisoners to take advantage of these opportunities. Other institutions are reactive,


undertaking the least possible adjustment to institutional priorities of control and


responding only to prisoner initiatives or their own needs. (If overcrowding reaches


crisis proportions, for example, TAs may be a desirable way of easing the pressure.)


One correctional officer told the Commission quite openly. "They don't know who I am because they can't read my
signature


"
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Our exploratory study of access to TAs at two southern Ontario prisons - Vanier


Centre for Women and Mapiehurst Correctional Centre - illustrate different


approaches. Vanier Centre for Women is the only Ontario prison exclusively for


sentenced adult women. It has a wide range of temporary absence options and a


highly structured program. Most women who wish to participate must first apply for


a "recurring escorted TA," which permits them to leave the prison under staff


supervision for weekly outings. Prisoners who build credibility by good behaviour


during these outings may "graduate" to less restrictive and longer absences.


Prisoners learn about the TA program during their orientation to the prison in the


first few days after they arrive. A staff member assigned as her "case manager" also


reminds each prisoner of the program and advises her about applications to it. There


are no specific arrangements for information and assistance in languages other than


English and French. Few prisoners at Vanier are from linguistic minority


communities.


TA applicants at Vanier are not interviewed, but their forms go through an elaborate


process of review and assessment. Staff management, the supervisor of the unit


housing the applicant, a social worker and the prisoner's case worker are all asked


to comment on the application, evaluate the prisoner, and make a recommendation.


Assessments typically consist of detailed written descriptions of the prisoner and her


progress at Vanier. Applications and all evaluations are submitted to the Temporary


Absence Board, a standing committee that reviews the material and makes


recommendations to the superintendent. The Board consists of two permanent


members (the senior assistant superintendent and the "discharge planner") and a


third staff person, typically a shift supervisor of correctional officers.


Mapiehurst Correctional Centre is a medium-security prison for sentenced adult


males. Its TA program generally has many fewer options and much less structure


than Vanier' s. Eligibility is determined mostly by qualification periods.


Prisoners learn about TAs through staff contact, an orientation video and


information posted in the prison. There is no specific provision for information to be


provided in languages other than English and French. Prisoners from linguistic


minority communities may receive informal assistance from other prisoners, staff


and volunteers.


Mapiehurst relies on correctional officers on shift to staff an ad hoc panel that


reviews applications and makes recommendations. Applicants are not interviewed.


Once the panel has reviewed an application, its report and recommendations are


submitted to the senior assistant superintendent for decision.


In addition to reviewing the TA programs at each institution, we conducted a small


statistical study of TA applications by black and white prisoners. Data were


collected on all TA applications made during two months of 1993 for which a file
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was available* The data were first analyzed for indications of barriers to access to
the TA program. We then compared outcomes for black and white prisoners at each
stage of the application process to see if they were equally successful.


At Vanier, these analyses indicated that black women were represented among
applicants in the same proportion as in the prison population as a whole, and they
were as successful as white women at being recommended and approved for TAs.
Thus the study provides no indication of systemic barriers to TAs for black
prisoners at Vanier at that time, and no evidence of direct or indirect racial bias in
decision-making. It suggests that black women are as knowledgeable as white
women about the existence of TAs and just as eager as white women to use
opportunities for community reintegration.


At Maplehurst, black prisoners were substantially under-represented and white
prisoners substantially over-represented among TA applicants. About 40% of all


prisoners but only 24% of TA applicants were black. By contrast, 57% of prisoners
and 76% of the TA applicants were white. Once an application was made, however,
black and white prisoners were equally successful. Thus the study shows no
evidence of direct or indirect racial bias in the decision-making stages of the TA
process at Maplehurst. But the under-representation of black prisoners in the
application process suggests that systemic barriers may impede their access to TA
program.


From our numerous discussions with black women prisoners at Vanier, it appears
that some credit for their active participation in the TA program is due to the staff
member responsible for setting up the Black Cultural Awareness Program in this


pnson, and the superintendent who fully supported this important initiative when it


came under attack. As we noted in our Interim Report, "Black prisoners show
enormous pride in this program, saying that it provides education, builds self-esteem
and is a source of emotional support. "^^ Members of the group share information
about opportunities for change inside and outside the prison, and learn from one
another how best to use what is available.


Another significant difference between the TA processes at Maplehurst and Vanier
IS the use of a case management model in the women's prison. This involves active
encouragement of prisoners, regular assessment of their suitability for various
programs and assisting them to apply for appropriate programs. Case management
means prisoners are likely better informed about their opportunities, and they also
receive help in planning applications. The reactive model at Maplehurst, by contrast,
places all the onus on the prisoner. A prisoner who does not understand the system,'


At the time of this study (1993) 34% of women at Vanier and 40% of men at Maplehurst were black; both prisons had
expenenced massive growth in the number and proportion of black prisoners m the previous six years. See Chapter 4.
All applications filed during the two months were reviewed at both institutions if a file was available (Maplehurst - 287;
Vanier - 107). We chose this period because complete records of TA applications were kept only a few months. Many
prisoners in both in.stitutions filed more than one application. Not every application on record could be linked to a file
because some applicants and their files had been Ixansferred to other prisons.
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does not know where to go for assistance, or is illiterate in English or French is at a


great disadvantage, while prisoners familiar with the system are implicitly favoured.


This reactive method of allocating opportunities to begin community reintegration


should be replaced by a proactive case-management system.


9.3 The Commission recommends that the Ministi'y of the Solicitor General and


Correctional Services, in consuhation with the Ministry's Anti-Racism Co-


ordinator, establish a case management system in all prisons to ensure that


every prisoner is advised and counselled about available prison sei'vices and


programs.


As the Commission was finalizing its work, we learned from a Government press


release that the Ministry will no longer fund community resource centres (which the


media call "halfway houses"). Instead, the Ministry intends to expand other types of


institutionally based TA programs, supplemented by electronic monitoring.


While it would be beyond our mandate to assess the appropriateness of such a shift,


there is little doubt that staged transition from close custody to full release is


necessary and desirable for some provincial prisoners to promote rehabilitation.


Further, our study of access to community resource centres demonstrates that black


and other racialized prisoners can face considerable access barriers to TA programs.


It would be most unfortunate if these changes deny access to a stable address,


assistance and counselling to find employment or to establish links with family and


supportive community members and groups to black and other racialized prisoners.


Parole
Parole is a more systematic program than temporary absence. The eligibility criteria


are national standards,* decisions to grant or revoke parole are made by a provincial


board, and persons released into the community are supervised by staff of the


Ministry of the Solicitor General and Correctional Services. However, the parole


application process is administered by institutional staff, which leaves considerable


potential for disparity among and within Ontario prisons.


Failure to offer racialized prisoners appropriate assistance with parole applications


was a key theme of our consultations with advocacy groups and prisoners. They


reported that many prisoners, especially from linguistic minority communities, lack


knowledge about the parole system and do not know where to tum for advice. As a


result they are highly vulnerable to correctional officers providing false or


misleading information, persuading them not to apply or threatening to withhold


support for the application.


Section 120(l)(a) of the Corrections and Conditional Release Act (S.C. 1992, c. 20) provides that eligibility for full


parole arises when one-third of the sentence is completed. In highly exceptional circumstances, such as terminal illness,


significantly deteriorating mental or physical health or release for extradition, s. 1 2 1 provides that "parole by exception"


may be granted at any stage.
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A second key theme is differential treatment in decisions to grant or revoke parole.
Prisoners from racial ized communities were said to be scrutinized more intensively
- and questioned less respectfully - than white prisoners. They were also said to be
more likely than white applicants to be viewed as in need of further incarceration or,


if paroled, to be subjected to harsh and unnecessary conditions.


The Commission was unable to compare outcomes systematically for white and
racialized parole applicants because the Ontario Board of Parole does not keep
statistics that would permit such monitoring. Thus we focused our research on
barriers that prisoners from racialized communities may face in applying for parole
and the potential for discrimination in decisions. Much of our understanding of the
potential for differential treatment in the parole system is drawn from a lengthy
submission prepared in 1993 by a committee of members of the Board's central


region. Members of the Board showed considerable interest in our work and
repeatedly expressed a desire to identify and eliminate practices that may reflect


systemic racism.


Preparation for parole
Commission visits to prisons, our interviews with prisoners, correctional staff,


prisoner advocates and parole board members, and our observations of parole
hearings indicate that in many institutions preparation for parole is reactive and
inconsistent. Information about parole is available to prisoners in a pamphlet and on
video, but little is done to ensure that they receive and understand it. Once again,


the information needs of prisoners from linguistic minority communities are


generally overiooked. Neither pamphlet nor video is available in languages other
than French and English, and we found no evidence of formal arrangements to


secure interpreters when necessary.


A frequently expressed concern was that prisoners have difficulty finding a
knowledgeable person to explain Parole Board procedures, answer questions and
assist m developing a release plan acceptable to the Board. Ontario prisons provide
staff - Institutional Liaison Officers (ILOs) - to co-ordinate the parole process and
ensure that the Board receives accurate information in a timely manner. ILOs
interview prisoners seeking parole to determine what aspects of a release plan need
investigation and verification by a parole officer in the community. These interviews
could enable prisoners to ask questions and seek clarification of the parole process.


In practice, however, prisoners receive little guidance because ILOs are generally


overwhelmed by paper work and often unsure of their rolt. Many whom we
interviewed felt they were not responsible for helping prisoners create a realistic


release plan. Without such a plan, prisoners have virtually no chance of obtaining
parole.


Parole preparation may be as reactive for non-racial ized prisoners as for racialized


ones. However, findings from the TA study associating reactive process with under-
representation of black prisoners among applicants for discretionary release suggests
that such a process may have a harsher impact on racialized prisoners. While further
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Study of this possibility may be of interest, change should not be delayed. The


merits of a case management approach to guide prisoners in preparing for parole are


indisputable. Well-prepared prisoners are likely to reintegrate into the community


more successfully. Poorly prepared applications simply waste time and resources on


hearings with no chance of success.


9.4 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services and the Ontario Board of Parole, in consultation with the


Ministry's Anti-Racism Co-ordinator> assign a formal role to Institutional


Liaison Officers in a case management system such as in Recommendation 9.3.


In particular, these officers should assist prisoners in preparing parole


applications, and work to remove communication barriers.


Parole hearings


At a parole hearing, prisoners are interviewed by a panel of three members of the


Ontario Board of Parole. Prisoners may be "assisted" at the hearing by a lawyer* or


another person of their choice. Board members usually base their inquiries on a


"parole consideration form," which includes suggested questions in the following


areas: Has the prisoner derived the maximum benefit from imprisonment? Will the


release of the prisoner on parole constitute an undue risk to society? Will reform


and rehabilitation be aided by granting parole?^


Board members are expected to read the entire file on the applicant before a parole


hearing. However, because of time and cost, a transcript of the sentencing judge's


findings and reasons for sentence, let alone a trial transcript, is rarely available. Nor


is any documentation prepared by crown or defence counsel at trial. Instead, the


police summary of the offence and the offender prepared for the original bail


hearing is frequently relied upon. In Chapter 5 we show that, in the absence of rules


for the contents of such documents, they often contain gratuitous and occasionally


explicitly racist comments. Even if they are free of such taint, these "show cause"


reports inevitably put the police case against the prisoner at its strongest. They do


not record what was proven against the accused or admitted by him or her as part of


a guilty plea.


The Board usually also considers a separate police recommendation on the parole


application. On occasion this may contain exaggerated views and stereotyped


perceptions of the prisoner.


According to Board data, only about four percent of prisoners are represented by a legally trained person (lawyer or


articling student).


These questions were the criteria in the Parole Act for granting parole before the passage of the Corrections and


Conditional Release Act in 1992. Section 102 of the latter Act provides that parole may be granted if "(a) the offender


will not, by reotfending, present an undue risk to society ... and (b) the release of the offender will contribute to the


protection of society by facilitating the reintegration of the offender into society as a law-abiding citizen."
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In its submission to the Commission, the central region of the Board noted the


dangers of members stereotyping parole applicants who do not seem remorseful:


"Tlie Board tends to look favourably on those who show some signs of remorse" ....


It is not unconmion for the Board to inter\'iew inmates who blame everyone and


eventliing else for their situation without taking any responsibility for tlieir


behaviour or for finding solutions. Howe\'er, there are also a number of people


appciiring before the Board who we believe have a legitimate claim to being tlie


victims of a system tliat treats lliem unfairly and contributes to a do« nwiud spiral


witli little hope of recover)'. They refuse to take responsibility because they were in


fact not responsible. If tlie members of the Board do not take a stand at this point,


then we will be contributing to the perpetuation of racism." (emphasis in original)


The central region submission further noted that pre-parole reports by probation and


parole officers sometimes (unintentionally) stereotype applicants. The submission


described suspect references to residence in a "high crime neighbourhood," to


fathering children from different concurrent relationships, or to "aliases" of people


known by several different names among families and friends. In Chapter 8 we
make recommendations about the need for probation officers to avoid irrelevant


references to race on pre-sentence reports and to question references by sources


whom they consult when preparing such reports. Similar care should also be taken


by parole officers, ILOs and Parole Board members.


Several lawyers experienced in appearing before parole boards pointed out that the


absence of mechanisms to disclose materials in the Board's possession in advance


can particularly disadvantage racial minority applicants. Typically, the prisoner is


informed only at the outset of the hearing which sources of information the panel


has reviewed. It is highly unlikely that the prisoner has seen them prior to the


hearing or has an opportunity to examine them during the hearing. * Disclosure in


advance of the hearing would give applicants an opportimity to challenge or explain


reports containing inaccurate or incomplete information or impressions based on


stereotypes.


Our observation of parole hearings revealed evidence of stereotyping of racialized


persons, particularly in relation to women and drugs. For example, a black female


prisoner who denied having a drug problem was repeatedly asked what programs


she had entered to address her drug problem. In addition, stereotypes were raised


about the residences of prisoners from racialized communities. The following


examples of comments about black and Aboriginal prisoners by Board members'


were generally unchallenged by their colleagues:


'He is going to be living near where the drug dealing takes place ... As a result. I


am not in favour of parole."


Federal case law dealing with non-disclosure of confidential information has ruled that in virtually all cases, disclosure


of at least "the gist" of the information must he provided to the applicant if the Board intends to rely on it: Gough v.


Canada (Notional Parole Board) (1990) 3 C.R. (4th) .325 (F.C.T.D.), afTd. 3 C R. (4th) 346 (F.C.A.).
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"How would parole to Jane and Finch [in Metro Toronto] help you with your drug


problem?"


"Parkdale [in Toronto] may not be the best place for her because of the drug scene."


This discussion indicates three avenues for improving the parole process for


prisoners generally and particularly for racialized applicants. At the first level,


greater outreach in prisons would make parole accessible to all prisoners. Second,


applicants deserve better and more timely disclosure of information to prepare


properly for hearings. Finally, while the brief we received from the Ontario Board of


Parole expresses a genuine resolve to address problems of systemic racism, the


recent comments referred to above indicate persistent racial stereotypes that the


Board must confront.


Public accountability
Unlike the courts, where openness and public visibility are fundamental, prisons are


physically designed and operated to exclude members of the public. As a result,


opportunities to observe whether "the rule of law [runs] behind prison walls''"^ are


limited. Therefore, mechanisms to expose official conduct and practices to public


accountability are vitally important. Recommendations in our Interim Report to


establish an Anti-Racism Co-ordinator were designed in part to serve this purpose.


In addition to reviewing that role, we recommend here two fiarther avenues for


public accountability: community advisory committees and specialized legal


services.


Anti-Racism Co-ordinator
In response to our Interim Report, the Solicitor General has established the office of


Anti-Racism Co-ordinator. We understand that steady progress is being made but is


constrained by funding. Our analysis in this chapter reinforces the desirability and


indeed the necessity of this institution. This office must be properly funded and


receive the full support of the Minister in order to fulfill its functions proactively


and creatively.


The Co-ordinator' s office and of the Office of Child and Family Service Advocacy


could increase the public accountability of Ontario's prisons in several ways:


• by ensuring and overseeing the development and implementation of strategies for


ongoing community involvement in corrections,


• by conducting systematic reviews of ministry-wide programs and policies;


by conducting periodic and random audits of prison conditions, programs,


practices and services;


• by investigating complaints of racism from staff or prisoners;


• by receiving periodic reports on anti-racism initiatives and records of racist


incidents from superintendents; and
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• by publishing reports on activities, progress and requirements on a periodic basis


and in Ministry annual reports.


The first function - ongoing community involvement in corrections - is of primary
importance. Since the Interim Report was released, we have had broader


consultations, which have led to our recommendation to create community advisory


committees.


Community advisory committees
Our consultations with correctional staff, spiritual advisers, community groups,


former members of Ministry community advisory groups, members of federal


Citizen Advisory Committees (for penitentiaries) and the Anti-Racism Co-ordinator


indicate that a critical element of any strategy to reduce racial discrimination in


prisons lies in extensive public scrutiny of their operations. While security concems
must be respected, they should not be used to prevent representatives of the public


from observing prison operations first-hand and from communicating directly with


prisoners. A public presence not only helps humanize a bleak environment, but also


provides prisoners with a link to the wider community and reminds staff of their


obligations to that community.


The federal penitentiary system has developed Citizen Advisory Committees, which
are authorized by regulations. '^ Committee members are given reasonable access to


all parts of the institutions and to all staff and pnsoners, and are permitted to


observe disciplinary and release hearings if the prisoners involved consent.


Some of these committees have interacted extensively with prisoners and staff


Members may escort prisoners on temporary absence permits, negotiate with


superintendents and staff over prisoner grievances, and arrange for prisoners to


participate in community education.


A similar community presence should be established in provincial institutions. The
Solicitor General, in consultation with the Anti-Racism Co-ordinator and local


community organizations, should establish a community advisory committee for


every provincial correctional institution. These committees could vary from three to


seven members depending on the size of the institution, and members should be
drawn from the area of the institution.


Each committee should include people with a variety of skills and backgrounds and
should reflect the diversity of the local community, A criminal record should not


prevent membership on these committees. Members should be compensated for


travel and other reasonable expenses related to their work and be representative of
the prison population.


Committee members should be given inspection powers under the Public Institutions


Inspection Act, which would make it an offence to obstruct their work. They should
have access to all parts of the institution, including disciplinary and release hearings
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with the consent of the prisoner involved. Their functions should include


communication with prisoners and staff to assist in informally resolving grievances


or otherwise to assist prisoners. They should be specifically authorized to advise


institutional heads, and a complete written response to their advice should be


required. Finally, their fimctions should include a role in encouraging commimity


education about prisons and the correctional system.


In addition, the Solicitor General should establish an Ontario Council of Advisory


Committees consisting of representatives of community advisory committees. Its


membership might include three members from each region of Ontario, who would


be elected at an annual meeting of all community advisory committees. The Council


should have a permanent secretariat. Members should receive an honorarium for


attending Council meetings, as well as reimbursement for reasonable expenses.


The Council of Advisory Committees would communicate information amongst


local advisory committees and organize annual meetings to disseminate information


and exchange ideas. Its role would include assisting the Anti-Racism Co-ordinator in


monitoring province-wide problems and making recommendations to the Minister.


9.5 The Commission recommends that -


a) the Solicitor General, in consultation with the Office of the Anti-Racism Co-


ordinator and local community organizations, establish a community advisory


committee for every provincial correctional institution.


b) committee members reflect a variety of skills and backgrounds, and the


diversity of the local community. A criminal record should not prevent


membership.


c) committee members be given inspection powers under the Public Institutions


Inspection Act and have access to ail parts of the institution, including


disciplinary and release hearings if the prisoners involved consent.


d) committee functions include informal resolution of complaints and other


assistance to prisoners, and encouraging community education about the


correctional system.


e) committees be specifically authorized to advise institutional heads and to


require a full, written response to any such advice.


9.6 The Commission recommends that -


a) the Solicitor General establish an Ontario Council of Advisory Committees


consisting of representatives of the community advisory committees from all


regions of the province.


b) the Council establish liaison and communicate information amongst local


advisory committees, organize annual meetings to disseminate information and


exchange ideas, and work with the Anti-Racism Co-ordinator in monitoring


province-wide problems and making recommendations to the minister.
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Correctional legal clinic


In addition to communit>- accountabilit\', prison practices should be subjected to


scrutiny against the legal standards established for them. However, low public


visibility of decisions and imprecise standards in the provincial prison environment,


create special difficulties for this type of accountability. In addition to addressing


these problems, a special model is needed to provide effective legal advice and
representation to prisoners.


The Correctional Law Project of Queen's University provides legal advice,


assistance and representation to prisoners in the 1 1 federal penitentiaries in the


Kingston area. The Project occasionally receives inquiries from prisoners serving


sentences in Ontario prisons. While its staff respond to simple inquiries from
provincial prisoners, the Project has no mandate to serve them.


The Project's principal services are assisting prisoners with appeals against


conviction and sentence by preparing factums for the Court of Appeal, representing


prisoners at hearings before the National Parole Board and penitentiary disciplinary


courts, and advising in other areas of correctional law (such as outstanding criminal


charges or other court proceedings, immigration issues and international transfers of
prisoners)."^'


Such advice and advocacy on behalf of prisoners in provincial institutions is


obviously needed. These services require legal expertise, hands-on knowledge of
prison practices and dynamics, and a proactive approach. The clinic model for


providing legal services to prisoners has several attractive features. It allows


development of expertise in this area, which seldom occurs in private practice. It


permits development of eligibility criteria for legal aid that accommodate the


specific needs of prisoners. Continuity of practice and the accumulation of


institutional knowledge would permit further identification of systemic issues and
adoption of coherent strategies for responding to them.


We propose establishment of a provincial correctional law project on a pilot basis.


Although its services should be available to any prisoner in the institutions served,


the project should be located in the Toronto area, where it could assist many black


and other racialized prisoners. The clinic should have a small staff complement of


full-time lawyers, well-trained paralegals and a board of directors comprised of


community representatives, ex-prisoners and prisoner support groups. Staff and the


directors should reflect the diversity of Ontario.


9.7 The Commission recommends that the Ontario Legal Aid Plan establish a


pilot correctional legal clinic in the Toronto area staffed by full-time, salaried


lawyers and paralegals.
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Chapter 10


Community Policing


Comfortable! That 's what we have been these past feM> decades.


Comfortable with our role as police officers, with our roles as police


managers and in our relationship to our surroundings ....


Because few questions were asked about what we did and even fewer
demands for change made, we assumed that we were in step. Well, times


change.


- Leadership in Turbulent Times'


The Commission's mandate directs us to inquire into, report and make
recommendations on community policing policies and their implementation. The
federal Government has described community policing as "the most appropriate


response ... to the [policing] challenges and problems of the next decade."' The
Government of Ontario has declared that it is "shaping the future" of the province's


residents.^ The Ontario Provincial Police and municipal police forces have embraced
community policing as an organizational philosophy and a strategic operational goal.


For example, in 1991 the strategic plan of the Metropolitan Toronto Police presented


community policing as an organizational philosophy that would take the force


beyond the year 2000. In 1994, implementation of community policing was listed as


the number one goal."


This evolving vision of policing envisages a dynamic relationship between the


police and the community, ^ which differs significantly from the hierarchical


structure of what Chris Murphy calls traditional "hi-tech" policing. ^ A recent report


of the Ottawa Police describes the relationship in this way:


The philosophy of community policing is by design a difficult concept to quantify or


generalize. Through it, community problems can be confronted by utilizing strategies


which the constable and public deem most suitable. In order to be Uoily effective,


this philosophy dictates that any police response must be tailored specifically to


address the needs of a particular community.'
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Commiinity policing involves partnership between the police and the community.


This requires empowerment of community members and community police officers,


openness of police services and accountability of the pohce to the community.


A community policing approach emphasizes peacekeeping, problem-solving, crime


prevention, reducing barriers between the police and the community, constructive


alternatives to law enforcement for dealing with some offences or offenders, and


inclusion of citizens in these and other policing activities. * Stated goals generally


include efficiency, effectiveness and economy in policing, as well as increased


public satisfaction with police services.*^ Community policing strategies vary


considerably because they depend on the perceived needs of the community, police


resources and organizational structure, imagination, leadership and willingness to


innovate. Most involve assigning specific officers to neighbourhoods for lengthy


periods, promoting positive contacts between officers and local residents, and


developing mechanisms that enhance accountability for services.'


Community policing aims to transform relationships between the police and the


community; but, as the Ontario Association of Chiefs of Police told the


Commission, it "is not, and never has been a panacea" for all that is, or is perceived


to be, wrong with traditional policing.'" Many of the challenges facing traditional


pohcing are also found in a community policing system. Among the most important


challenges is to respond effectively to public concerns about systemic racism in


policing services.


This problem has attracted considerable attention over the last two decades.


Government task forces and police-sponsored inquiries have documented a need for


change and called for swift action.'' Slowly at first, but more vigorously since the


late 1980s, police authorities across Ontario have incorporated many of the proposed


reforms into their practices. Despite the best efforts of reformers, community


members and pohce officers, however, well-founded concerns about systemic racism


continue to taint the policing system.


Implementation of community policing provides opportunities to ensure that


systemic racism is no longer an issue for Ontario police services. To take advantage


of these opportunities, unequivocal commitments to racial equality must be


demonstrated in the delivery of police services and pubHc confidence built. Recent


reforms to police recruitment, training and other employment practices suggest that


this work is under way.'^ Commitments to change are also evident from programs


Community policing, as it is being discussed across North America, by no means dismisses law enforcement as an


important police function. Rather, it views other methods of problem-solving as more appropriate in the vast


majority of cases, and sees these other methods as contributing to more effective law enforcement when the need


arises. Police officers are expected to promote communication among those in the community who have conflicting


interests and views. Skills gained and relationships developed by police officers through peacekeeping in the


community help them deal with more serious problems that require criminal justice processing.
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undertaken by local police services, such as the creation of units dedicated to


investigating hate crimes, and from initiatives of the Canadian Association of Chiefs


of Police, such as the development guidelines for community policing in diverse


neighbourhoods.


Our preliminary consultations showed, however, that concerns about systemic racism


in police practices remain widespread and are deeply felt. These consultations


produced numerous allegations of rude or disrespectful police treatment and of


excessive police scrutiny of black and other racialized Ontarians, and revealed


strongly held beliefs that police authorities tolerate such abusive behaviour. We also


found considerable suspicion of community policing, especially among black and


other racialized youths. Many feel excluded from the co-operative partnerships with


the police that community policing envisages; they fear that racial equality is not on


the community policing agenda.'^


These preliminary findings led us to focus on strategies for building confidence in


community policing among black and other racialized communities. To develop


these strategies, we investigated perceptions of racial inequality in policing, practices


that contribute to such perceptions, and existing responses to community concerns


about systemic racism.


Our research into perceptions is based on the Commission's survey of black, white


and Chinese residents of Metro Toronto (see Chapter 2). The findings show that the


majority of residents surveyed believe the police treat black people worse than white


people; a substantial minority believe the police discriminate against Chinese people.


Perceptions that police discrimination is widespread are obviously likely to erode


further public confidence in the police. To address this problem, we propose that


systematic strategies to promote constructive relationships between the police and


the community should be built into the planning, implementation and governance of


community policing systems.


After presenting our findings on public perceptions and recommendations on


community policing, we turn to specific practices that have eroded confidence in the


police amongst members of black and other racialized communities. First we look at


a police practice that has probably done more than any other to exacerbate tensions


and fuel mistrust - exercise of the discretion to stop people in cars and on foot.


Findings from the Commission's public survey about the number and the nature of


stops lend considerable weight to community concerns that this discretion is


exercised in a racially discriminatory manner. Our recommendations for solving this


problem include guidelines for officers and reforms to the complaints system.


Police authorities obviously have the most influence over practices that police


officers initiate. More complex problems arise when the police are implicated in


actual or perceived discrimination by other people or institutions. This may occur


when a person who requests police services acts, perhaps implicitly, on racialized
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assumptions. For example, a shopkeeper who holds racialized stereotypes about


criminality might call the police and urge that charges be laid against a young black


person who steals a baseball cap, but view a similar theft by a white youth as an


annoying prank that does not merit police involvement.* Similarly, neighbourhood


residents may believe that black male youths playing soccer in a local park are


intimidating, likely to be drug dealers and deserving of police attention; but the


same residents may view white male youths who use the park for recreational sports


as harmless.


Many complaints about policing that we received involved situations such as these,


in which the police risked being drawn into discriminatory patterns of enforcing the


law or responding to calls for police services. Even if these requests, by other


citizens or institutions, were the catalysts for (apparently) discriminatory police


action or scrutiny, members of black and other racialized communities tend to hold


police authorities responsible for police actions.


We focus on an issue that was raised repeatedly during public consultations and


interviews: alleged discrimination when school authorities resort to the police in


response to harmful behaviour by students. Some schools were said to be quick to


treat such behaviour by black students as criminal conduct and request police


intervention, while handling similar behaviour by white or other racialized students


internally. Many youths and parents complained about the perceived double standard


and what they saw as police "collusion" in differential treatment of black students.


We were left in no doubt that the relationship between schools and the police has


contributed to distrust of the police.


Our research into this problem involved interviews with police officers and school


authorities, and surveys of staff and students at 1 1 Ontario secondary schools. While


the survey findings are complex, they clearly demonstrate a need for police services


to guard against erosion of confidence in community policing that may result from


excessive policing of black students in schools.


The chapter closes by looking at how privately employed police - security officers -


in shopping malls and other publicly used spaces may create problems for


community policing. Black and other racialized youths frequently report excessive


scrutiny, aggression, racial epithets and contempt by security officers who seem to


perceive their behaviour as "un-Canadian." Many of these youths do not fully


understand the differences between security officers and publicly employed police;


even those who do understand tend to experience the activities of both as part of a


single policing enterprise. Consequently, perceived racism in the conduct of security


officers, especially if it leads to intervention by the public police, may damage


perceptions of the public police.


In many areas of Ontario, the police do not generally lay charges for minor thefts, but may advise the complainant


to do so.
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Perceptions of inequality in policing
A longstanding barrier to successful policing in many black and other racialized


communities is the extent to which community members perceive their treatment by
police as racially discriminatory. One impediment to dismantling this barrier is the


frequency with which such perceptions have been dismissed as insignificant, wrong
or held by only a small, vocal and unrepresentative minority of the community.
Though inquiry after inquiry has concluded that such beliefs are widespread, the


findings have sometimes been discredited because of their reliance on "self-selected"


participants in public consultation exercises.


To avoid fruitless debates about the extent of the views we report, the Commission
supplemented our consultations with a survey of residents of Ontario's largest and
most diverse city. More than 1,200 randomly selected adults from Metropolitan


Toronto's black, white and Chinese communities participated in this survey, which
dealt with a range of criminal justice services and processes.' Here we report their


perceptions about whether the police treat people equally.


Findings
We asked respondents if they think the Metro Toronto Police treat -


young people the same as older people


black people the same as white people


poor people the same as wealthy people


• women the same as men


• English-speaking people the same as people who do not speak English


Chinese people the same as white people


Chinese people the same as black people


As Figure 10-1 shows, most white, black and Chinese Toronto residents think the


police do not treat everyone the same. For all except two comparisons, at least half


of those sampled perceive differential treatment.^


t


The sample and study methodology are outlined in Chapter 2 and detailed further in our Technical Volume. See
Appendix B.


In general, people who think there is differential treatment believe the Metro Toronto police treat poor people worse
than wealthy people, young people worse than older people, men worse than women, people who do not speak
English worse than people who do speak English, black people worse than white people, Chinese people worse than
white people and black people worse than Chinese people.







340 MOVING FORWARD


Figure 10-1: Belief th
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the police treat black people worse than Chinese people. Once again, respondents


who perceive differential treatment believe it happens regularly. The data show that


81% of black, 56% of Chinese and 74% of white respondents think the police treat


black people differently from Chinese people "about half the time"' or more.


It is clear from these findings that black, Chinese and white residents of Metro


Toronto perceive racial bias in police practices, and that they perceive a hierarchy of


racial bias. Though respondents think there is discrimination against Chinese people,


they do not believe it is as common or as severe as discrimination against black


people.


In sum. these findings confirm the view of the Task Force on Race Relations and


Policing that "visible minority communities do not believe that they are policed in


the same manner as the mainstream, white community."''' But our findings make


two further points:


• not all racialized communities are perceived as equally vulnerable to unfair


policing, and


• many white people share the perceptions of racial inequality in policing.


Widespread perceptions of police discrimination are a potentially significant obstacle


to successful community policing. Solutions to this problem require the police to


fully integrate commitments to racial equality into all aspects of policing practices,


and to co-operate in developing new approaches to police governance.


Integrating racial equality into policing services
Ontario's large urban police forces, particularly the Metropolitan Toronto Police,


unquestionably realize that they must integrate racial equality into their services. In


the last few years they have made important changes in institutional policies and


procedures, reformed and professionalized hiring and employment practices, and


attempted to reach out to the black and other racialized communities. Nevertheless,


our findings show that more needs to be done. As was succinctly put in a recent


Metro Toronto Police report on race relations in policing. Moving Forward


Together, "ic is not a time for complacency .... the time is ripe for a new


departure."'^


The new departure proposed in that report suggests that much has been learned from


the failures as well as the successes of previous initiatives. Moving Forward


Together sets out a comprehensive strategy to improve race relations and seeks to


integrate the strategy into core policing. Moreover, it is a considered response to


problems documented by other reports into policing, rather than a reaction to a


specific conflict between the police and members of racialized communities. As
such it presents a calm and realistic analysis of necessary changes and a coherent


plan for achieving them. This approach contrasts with more limited and reactive


police responses in the past, generally provoked by particular events.







342 MOVING FORWARD


The report was well received by the Metropolitan Toronto Police Services Board. In


August 1 994, the Board implemented a Moving Forward Together recommendation


by approving this mission statement:


The Metropolitan Toronto Police is committed to providing an equitable service, by


eliminating barriers to access and treating all persons within the community and the


organization with respect and equality, with no expression or display of prejudice,


bigotry, discrimination or harassment toward any person.


At the same meeting the Board also adopted the following "Achievable


Implementation Objectives":


• "[sjenior management is committed to and accountable for the integration of


race relations into core policing activities.


• "[wjithin all of Metro Toronto's diverse neighbourhoods and communities,


each member [police officer] performs his/her duties with sensitivity and


effectiveness, consistent with community oriented policing.


• "[i]n a manner that is consistent with Board policy, the organization


establishes structures and process to provide members with the necessary


skills, resources, supports and rewards to ensure that members interact


appropriately with all persons; the institution effectively supports community


oriented policing.


• "[njeighbourhoods and their communities are continually consulted and


actively involved in supporting and enhancing members' ability to work


effectively within diversity."


Planning for racial equality in policing services is not, of course, the same as


achieving it. But with Moving Forward Together, the Metro Toronto Police have


taken an important step towards making "race relations a non-issue" in policing.'^


The report suggests there is more interest in achieving this goal than evident in the


past. By defining expectations and setting objectives for the integration of racial


equality into all aspects of police services, the Metro Toronto Police have created a


concrete basis for public accountability.


Greater steps should be taken to publicize this important report. Wider circulation of


its recommended plan of action would show the public what has been achieved and


would demonstrate commitment to change. It would also enable the public to


provide useful feedback on the extent to which community policing services are


fulfilling the expectations that have now been defined.


The process that resulted in Moving Forward Together is a useful model that police


services across Ontario could adapt to their communities. The general purpose of


such reviews would be to raise expectations of racial equality in policing and to


improve police service accountability regarding racial equality. More specific goals


would be to develop practical proposals to integrate racial equality into every aspect
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of policing services, including implementation objectives, time frames and publicity


measures.


10.1 The Commission recommends that -


a) each Ontario police service that has not yet done so conduct a


comprehensive review of its commitment to racial equality in policing that


involves members of police services, community groups and interested


individuals.


b) police services widely publicize their action plans regarding equality in the


most common languages spoken in their service areas.


c) progress on implementing such action plans be reported to the local police


services board quarterly and be publicized widely.


Accounting to the community
A persistent complaint raised during the Commission's consultations is that


traditional structures of police governance are insufficiently accountable and


accessible to the community. Ontario's main institutions for civilian governance,


police services boards, were said to be too weak to regulate effectively, too distant


from the concerns of ordinary people, and too close to police leadership to provide


necessar>' oversight. Complainants repeatedly referred to incidences of police


services boards apparently failing to control abusive or provocative police actions.


One oft-cited example is the failure of the Metropolitan Toronto Police Services


Board to take vigorous action when it was revealed in 1993 that the Metro Toronto


Police had conducted secret surveillance of prominent black community


organizations and leaders. The police "Intelligence Report" of April 25, 1989, which


was shared with other police forces, contained information about these individuals


such as dates of birth, social insurance numbers, addresses, organizational


affiliations and automobile licence plates. All persons named were of African


heritage and shared an interest in community-police relations. The Metro Police


were publicly criticised,'^ and specific requests were made to the Police Services


Board'* for a justification from the Chief for this systematic invasion of privacy.


Failure such as this are seen as evidence that the Metro Toronto Police are not


accountable to the Police Services Board, and that police services boards are


insufficiently accountable to the community. Some blame these problems on


ambiguities in how the Police Services Act defines the role of police services


boards. While the Act holds the boards responsible for policy, it assigns exclusive


control over "specific operational decisions" and "day-to-day operations" to the


chiefs of police." The rationale for this division of responsibility is that - "[d]ay-to-


day professional policing decisions ... must not be interfered with by any political or


administrative person or body."^°
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The distinction appears straightforward, but in practice it may be hard to determine


which decisions involve poHcy and which are operational. Susan Eng, then Chair of


the Metro Toronto Police Services Board, commented that -


The crux of the issue ... is how to distinguish an "operational" matter falling outside


of board jurisdiction from general management policy matters that fall within board


jurisdiction. It is this determination that lies at the heart of the relationship between


the board and the force. For example, the board's rejection of a planned computer


project in the context of preparing the budget ... could be seen as a specific


operational decision outside of the board's jurisdiction. However, given that the


board has the ultimate responsibility for the budget or to execute agreements as a


distinct entity, this cannot be the type of decision intended to be restricted. Rather


the intention is to avoid direct board interference in the actual policing function and


not in the decisions governing the structure and milieu in which those policing


functions occur.^'


Routine policing activities are often of the greatest concern to the public.


One response to community concerns would be to bring operational aspects of


policing under the control of the police services board. If this were done, the board's


governance mandate would likely be more comprehensive and complete. However,


board control over operational activities would create a risk of illegitimate political


interference with day-to-day policing. It also raises the question of how an all-


powerful board could be fully accountable to the community.


Proponents of the existing system of divided responsibility maintain that the board's


authority over policy, objectives and priorities provides adequate civilian


govemance.^^ Even the most enthusiastic advocates of divided responsibility


recognize, however, that a working partnership between the police chief and the


police services board requires that board members have effective tools for policy-


making and governance. According to this view, measures to strengthen the


governance capacity of police services boards should emphasize training of board


members to exercise their responsibilities and providing support for their efforts to


supervise chiefs of police.


As this summary suggests, discussions of the powers of police services boards and


police chiefs have tended to focus on the traditional policing system. In this system,


a police services board is a "top-down" accountability mechanism in a centralized


structure of police authority and service delivery. But community policing entails


co-operative partnerships between local police officers and the neighbourhoods


where they work. Community policing systems thus require a broader and more


inclusive accountability mechanism that enables members of different local


communities to participate in "the decision-making process which affects priorities,


allocations, and the implementation of police services"" in their neighbourhoods.


Such a mechanism would also assist police services boards in carrying out their


more formal governance function.
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Local community accountability in policing poses new challenges for both the police


and the community. As an Ottawa Police report says, the police will "need to


replace the authority that they previously derived from the criminal justice system


with an even more powerful form of authority" - a relationship with the public.'"


The community, in turn, is expected to "accept its responsibility to actively


participate in problem-solving."" This responsibility is ongoing and requires a


sustained commitment to work with other community members, as well as the


police, "to achieve security and protection" within local areas.
"^


These challenges should not be underestimated. As one police advocate of


community policing notes, police officers will have to change how they define their


work:


Traditionally, police have decided, unilaterally, what is important. As a consequence,


because we have a monopoly over our work and because policing has a very


nebulous job description ... and mostly because we are human, to a large degree we
have ended up doing the things we like to do, and that are quantifiable (an hour


spent on radar is measurable, not so with a bunch of snotty-nosed kids bent on


mischieO, as opposed to what is best for the community. Over time, a space has


developed between what we think is important and what the public thinks is


important."


The shift from unilateral police decision-making described by this officer to


community-based governance requires a significantly different approach from the


informal "consultations" of traditional policing. These initiatives were frequently ad


hoc responses to stressful, high-profile incidents, or to lobbying from one segment


of a diverse community. In many instances, the objectives of the consultation


exercise have been poorly defined, as has been the role of police representatives.


Community members often had conflicting expectations of these events and were


disappointed by the process and the results.


If community-based accountability is to succeed where the old consultation exercises


failed to make racial inequality "a non-issue" in policing, the limitations of past


practices must be overcome. As a member of an Ontario police service board told


the Commission, "attending a few community meetings does not mean community-


based policing."


Informal consultation exercises have failed to produce working partnerships, partly


because community representatives lack the information they need to participate


effectively in decisions about problems, priorities and policies. Though individuals


and groups may know the concerns of local neighbourhoods, they are largely


dependent on the police for systematic information about crimes, policing processes


and policy options. This dependence makes it difficult for communities to debate or


even question police justifications for their practices. Consequently, consultation is


sometimes perceived as a means of rationalizing what the police do rather than as a


partnership that jointly defines problems and develops solutions.
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Another limitation of traditional consultation methods is their failure to address the


complexity and diversity of the community involved. Even within the smallest


policing areas, the community is rarely homogeneous. What some people view as a


problem is a harmless social activity to others. Though community-based


accountability demands that the police define their work in concert with the


community, officers cannot act only on behalf of people who insist that the presence


or activities of others is a problem. This was graphically illustrated in the tragic


shooting of Vincent Gardner by a Nepean police officer in 1991.


The shooting occurred when the police raided a house where black people socialized


and listened to a local reggae band. Neighbours had complained to the police about


the noise, vehicles and the number of visitors to the house, and made allegations


about drug trafficking. The police took the neighbours' complaints seriously and


placed the house under surveillance. They also held a "community meeting" to


discuss the concerns, but the people living at the house were not invited. Instead, the


problem was defined in the absence of the people believed to be causing it. As a


result, it was wrongly and stereotypically characterized as drug trafficking. This


characterization of the problem led to a "solution" that ended in tragedy.
^^


Fortunately, shootings do not usually result when some people define the presence


or activities of others as a problem. But conflicts among community members within


a local area are common. For example, youths who "hang out" on street comers,


sometimes in large numbers and often talking loudly, are frequently perceived as


intimidating or a nuisance by merchants, older street users and residents. This type


of conflict may occur in any urban centre, but in racially diverse communities it can


be exacerbated.


A typical response under traditional policing is for the police to accept that the


presence of the youths is a problem and to break up the groups or move them


elsewhere. Predictably, youths may feel aggrieved by this treatment and resent the


police role. Alternatively, traditional police officers who define their role exclusively


in terms of law enforcement may decide that the concerns of other street users are


trivial, and so ignore such complaints. In this case, other street users may continue


to feel intimidated or irritated by the youths and may also lose confidence in the


police.


Neither of these traditional policing responses is satisfactory because they do not


address the heart of the conflict among people who use the streets in different ways.


Moreover, neither response significantly involves the community or manifests police


accountability to the community. By contrast, the following example, provided by a


member of an Ontario police services board, illustrates how police officers working


in a racially diverse location may facilitate community participation in problem-


solving:


"In [one] urban area there is a variety of racial minorities. Through their


Neighbourhood Watch program, the people from a lot of different cultural and racial


backgrounds got together with the police on safety issues (break-ins). When race
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issues came up, the police led them through these discussions. [The officers] did not


regard this as separate from the other facilitation work they were doing and they


didn't treat it as engaging in 'race relations' work. This example illustrates three


things. First, the police were taking a preventive approach to safety issues. Second,


they were doing anti-racist work [as part of their job]. And, finally, this was


neighbourhood-based policing."


The Commission's research unearthed several other examples in which a variety of


community members helped to define problems and develop solutions, and police


officers facilitated and assisted in solving problems. In contrast, some purported


partnerships between police and the community are incapable of fulfilling such


functions because police dominate the relationship and community members lack the


resources to participate effectively.


Clearly it is not enough merely to call for greater community involvement in


problem-solving. Resources must be made available and new participatory structures


created to match the needs of local communities. While community policing requires


flexibility at the local level, the Commission also suggests a general framework for


community involvement throughout the province.


This framework has two key elements to strengthen accountability and promote


confidence in community policing among black and other racialized communities.


We propose, first, the creation of local community policing committees (CPCs)


organized around divisional levels of a police service or such smaller geographic


areas or community groupings as may be appropriate. The second proposal, which


draws on a model used in London, England, is to establish "community safety


surveys" to provide the community with systematic information on local safety


concerns and problems.^'


Community policing committees would work directly with the local police division.


Their responsibilities would include developing, in concert with the police, broad


objectives, standards and specific policies for local policing, and monitoring


successes and failures in achieving these objectives. The committees should also


facilitate communication between the police and the local community - bringing


community concerns to division staff and distributing information about community


policing within the division. Other functions would include working with the police,


members of the legal community and judges to educate people about safety issues


and the criminal justice system. We also envisage that members of community


policing committees might, if requested, assist in informally resolving complaints


about the police.


Community policing committees should be constituted as sub-committees of police


services boards, and function as liaisons between the boards and their local


community. This would enable issues identified at the local level to influence board


policies. Local boards should be responsible for monitoring the work of CPCs.
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Members of community policing committees should be drawn from local community


organizations, and appointed by police services boards after a full, open and publicly


advertised search. Orientation programs for members should be provided and jointly


administered by the boards and local divisions. Committees should be large enough


to represent a diversity of groups within the service area, and every effort should be


made to ensure that committees are gender-balanced and include members of local


racialized communities and young persons. A criminal record should not bar


appointment.


Community policing committees should have adequate resources to function


independently of the police. Staffing needs may vary, depending on the size of the


community served by the committee, but each CPC should have at minimum a co-


ordinator to attend to administrative needs.


CPC meetings should generally be open to the public. If a majority of all members


vote to meet in private, the committee should make known publicly what the general


subject matter of the meeting was and the reason for meeting in camera. To avoid


giving the impression that CPCs are part of the police, meetings should generally


not be held in police stations.


10.2 The Commission recommends that police services boards estabhsh local


community policing committees (CPCs) around either divisional levels of each


police service or another geographical area or community grouping appropriate


to the jurisdiction.


a) CPCs should have seven members, serving three-year terms.


b) CPC members should be drawn from community organizations active in the


jurisdiction of the division and appointed by police services boards after a full,


open and publicly advertised search.


c) Ever\' effort should be made to ensure that CPCs are gender-balanced and


include young persons and members of local racialized communities. A criminal


record should not bar appointment.


d) Each CPC should have a designated co-ordinator to attend to administrative


needs.


e) Members of CPCs should be paid reasonable expenses and offered


honoraria.


f) CPCs should meet monthly and be open to the public. Meetings should


generally not occur in police stations.


g) The local police services board should be responsible for monitoring the


work of CPCs.


10.3 The Commission recommends that each community policing committee


have the following responsibilities -


a) to develop, in concert with the local police division and interested community


organizations and individuals, agreements with the police that establish policing


objectives and standards of police performance that reflect local community


needs; and to monitor implementation of such objectives and standards.
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b) to develop, in concert with the local police division, specific policing policies


and practices as needed. In this role, CPC members should be responsible for


forwarding community concerns to division staff, formulating responses and
communicating policies and procedures back to the local community.


c) to act as a liaison between the police services boards and the local


community. In this role, the CPC should be responsible for informing the


community about police services board policies and informing the board about


issues in that community.


d) to assist in informally resolving complaints, if requested by both the


divisional superintendent and the complainants.


e) to work together with police, members of the legal community and the


judiciary to promote legal and other forms of community education concerning


security and the operation of the criminal justice system.


In order to work effectively, community policing committees and agencies that


govern the poHce need reliable information about community safety concerns,


informal consultations by CPC members should be supplemented by information


gathered more systematically. A community survey regarding safety should be held


in each police jurisdiction at least once every five years.


These surveys should gather information on peacekeeping problems, reported and


unreported crime, including racially motivated crimes, experiences with the police


and evaluations of local police services. Data should be gathered independent of the


police, but all results should be made available to the police service and the CPC.
An ad hoc group representing community organizations, in consultation with experts


from reputable polling organizations (preferably in the public sector), should


determine the sampling and survey techniques in order to ensure that the views of


youths and adults from racialized groups are fully represented.


10.4 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services, in


association with police services boards, fund community surveys regarding


safety in each local community.


b) the surveys occur at least once every five years in each local community.


c) summaries of survey findings be widely distributed.


Racial inequality in police stops
The police have long exercised discretion to stop and question people using roads,


and other public places. These "police stops" are often experienced as an


unwelcome intrusion by state officials. Repeated stops heighten the sense of


intrusion, so that even a polite request may feel like harassment. Discourteous


requests, aggression or violence by police officers make some police stops highly


traumatic events fraught with fear and a sense of degradation.
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The legal basis for the general police discretion to stop and question people is


controversial,''" but the Canadian Charter of Rights and Freedoms and human rights


codes unquestionably forbid racial discrimination in the way the discretion is


exercised. Unfortunately, there is seldom an effective remedy when this power is


abused.


Studies from many jurisdictions show that police stopping of and aggression toward


black and other racialized people and young working-class males of all origins


serves purposes other than crime prevention and detection of offenders.^' It allows


the police to demonstrate to themselves, to people they stop, and to local residents


and business people that the police control public spaces. Richard Ericson's study of


police patrols in an Ontario jurisdiction shows that such demonstrations of authority


are clearly evident (and deeply entrenched) in police practices. As he says.


Constant proactive stops are a not-so-subtle way of reminding marginal people of


the "order of things." Here symbolic authority is paramount: for this reason,


demeanour becomes an important variable. The person deemed "respectable-


respectful" will nearly always avoid the full range of [police] actions while his


opposite must endure personal and property searches, detention for [computerized


immigration status] checks, and the possibility of minor charges as an "ordering


device" ... In the jurisdiction we studied, the target is lower-class young persons


("punkers") who may be occasionally involved in drug and property-related offences


and who appear to some to be offensive. Regardless of the community, some group


will always be targeted."


Ericson's study identified clear patterns of targeting young "lower-class" persons,


mostly male, whose race is not specified. The Commission's findings show that


police stops for the purpose of control are racialized.


The Commission received numerous complaints from across the province about


excessive and demeaning police contacts with black and other racialized Ontarians.


Many of these complaints are disturbingly similar to the ones made to the Task


Force on Race Relations and Policing. They also illustrate the dynamics that Ericson


identifies. Among, the incidents reported to us were:


• A civilian police employee describes a "ride-along" with uniformed officers -


"This white police officer was giving me a lot of information. We stopped four cars,


and three out of the four cars had black guys in them. Every time that he saw a


black guy with a nice car, he said, 'That looks like trouble.' They weren't speeding,


they weren't breaking any noise barrier with their radios; he still said this. I asked


him why he says that, and he goes, 'Just the way they're dressed, and the way


they're driving their cars.' I [ask if they're speeding], and he said no ....


One time we were on our way to a call, and there was a nice car that had four black


guys in it. They were staring over at us. We couldn't have stopped them [because


we were going to a call], but the officer called on the radio for another car."
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A researcher records a black university student's experience when he tried to be


a good citizen -


"A black university student waiting for a bus decided to do a good deed, and moved
three turned-over traffic cones left in the road which were causing traffic to swerve.


As he put them on the sidewalk, a police car pulled up and two white male officers


jumped out and asked him why he was moving the 'fucking' cones. He explained


calmly, but was told in an aggressive manner to return them to the road. He refused,


saying he didn't want to be responsible if someone was hurt. One officer kept


swearing at him, calling him a 'fucking smart ass" and started advancing towards


him. At this time an elderly white woman came up and told the police she had seen


him moving the cones and thought it was a good thing because there could have


been an accident. The officers told her quite politely that they would handle the


situation, and she shouldn't be so quick to defend 'these people' because they were


proven troublemakers. The officers then asked the student for [identification]. He
refused, saying he had done nothing wrong. There were six other people at the bus


stop (five of them white) and they all tried to explain to the officers that the student


had done the right thing. When they heard this, the police officers stopped being so


loud and threatening, but they were still angry. They went away, leaving the cones


on the sidewalk, but none of them apologized for their insulting behaviour."


A Chinese man describes stops in Metro Toronto -


"I've had three run-ins with the police in the last two years, all of which occurred


when I was driving alone. I drive a 1991 BMW 385. One officer told me he pulled


me over because I looked too young to be driving. 1 showed him my driver's licence


and he was shocked to learn that I was 23 years old. Two more times almost exactly


the same thing happened. All the officers were white, between 25 and 35. I can


understand being stopped once, even twice, but three times in two years makes me
believe those cops were racist. The stops happened twice in the Scarborough area,


and once in Chinatown."


A lawyer describes her black client's experiences over 18 months in a complaint


to the Metro Toronto Police Chief -


"My client is a young man, without a criminal record, who owns and operates his


own business ... He tells me that since June of last year he has been pulled over 1


1


times by the police. This has happened in the Jane/Finch area, in Scarborough, out


by the airport and in the downtown core. My client tells me that the police will see


him drive by, they will then follow the car for a while, and eventually he is asked to


pull over and produce identification. [He] has not been charged with any driving


offences or criminal offences as a result of these incidents. The police officers who
have pulled him over have been polite to him, and have indicated to him that 'they


are only doing their job.' Nevertheless, my client does have a right not to be


continually harassed in this fashion, and believes (I suspect, quite rightly) that the


reason he is always being stopped is because he is a young black man driving a


very nice car."
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These examples, from many incidents related to the Commission, illustrate various


ways in which police-initiated contacts with black or other racialized people may be


intrusive, harassing or intimidating.


To obtain a more systematic understanding of the problem, our survey of


Metropolitan Toronto residents asked respondents about their experiences of being


stopped by police in the past two years. In addition to the number of stops, we


wanted to know if the respondent was in a car or on foot when each incident


occurred, and whether the stop was perceived to be fair.


Frequency of reported stops


The basic findings for the entire sample show that -


• More black Metro Toronto residents (28%) than white (18%) or Chinese


residents (15%) report being stopped by the police in the past two years.


• More black residents (17%) than white (8%)) or Chinese (5%i) residents report


being stopped more than once in the past two years.


Table 10-1: Metro Toronto respondents stopped by the police


in the past two years, by race
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Figure 10-2: Belief by respondents that they were treated unfairly by the
Metro Toronto police the last time they were stopped, by race
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Figure 10-3: Percent of respondents stopped by the police in the past two years,
by race and gender
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Figure 10-4: Percent of respondents stopped two or more times by the police


in the past two years, by race and gender
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Analysis of the male sample by age as well as race reveals distinctive patterns.


Among men aged 18 to 24, black (50%) and white (48%) men are equally likely to


report being stopped by police in the past two years,' while Chinese men (22%) are


less likely to report being stopped.


Table 10-2: Metro Toronto male respondents stopped by the police


in the past two years, by race and age


Age groups
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Black men (50%) aged 18 to 24, however, are much more likely than both their


white (24%) and Chinese (11%) counterparts to report two or more stops in the past


two years. Every black man aged 18 to 24 who reported being stopped by the police


said he was stopped more than once. By contrast, about half of the white or Chinese


men in this age group who reported being stopped had been stopped on more than


one occasion.


Table 10-3: Metro Toronto male respondents stopped by the police


two or more times in the past two years, by race and age


Age groups
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Perceived fairness of police stops


People stopped by the police may have many reasons to think they are treated


unfairly. An officer may do or say something that embarrasses or humiliates them,


or the real or perceived reason for the stop may seem unfair. To investigate this


possibility, we asked everyone in the survey who had been stopped by the police in


the past two years why they thought the police had stopped them.


Overall, most people from all three groups thought they were stopped for a


legitimate reason, such as a traffic violation, a routine automobile spot check or


being drunk in a car or in a public place. But many black respondents strongly


believe the police stopped them partly or wholly because of their race. For example,


a young black man said the police stopped him "just for the heck of it. It was just


the usual 'cops always stop black people' routine." And a young black woman said


she was stopped because "I went to the Town Centre [shopping mall] on the wrong


night. They [the police] call it 'nigger night' and they always stop black people. I


wear a baseball cap so maybe I look tough to them. But I was just walking .... I


used to want to be a cop but I forget it now, because I am black and it's a no-win


situation."


Some respondents felt the combination of their race and other factors led to the


police stop. Among the other factors they identified are:


• expensive cars - One black respondent said he was stopped "because we were


three black guys in a BMW. We were not doing anything." Another said the


police stopped him "because they saw a Lexus with a black driver. We were not


speeding or anything. They had no real reason to stop us."


perceived association with drugs - One man said he was stopped because "if


you are black and you drive something good, the police pull you over to ask


about drugs." Another man said he was stopped while walking "because I am


black and it was late at night, so the police had a suspicion that I was selling


drugs." Other black respondents said they were stopped because they were


walking in areas perceived to be "drug infested."


• white female companion - Some respondents felt that the police stop black men


if they are accompanied by a white woman. One young man said he was stopped


"because I was a black man in a car with a white woman."


Some white people also mentioned race when asked why the police stopped them.


But it was the race of their companion, not their own, that they said was significant.


These respondents also connected race to other factors. For example, a young white


male said he was stopped "because my friend was driving my Mercedes and he's


black," and a white woman said she was stopped "because I was driving in a car


with a black person."
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Implications of findings


What should we make of this evidence that black people in Metro Toronto are more


likely than white or Chinese residents to be stopped by the police, to be stopped


more than once, and to experience the stops as unfair? Put more directly, why do


black men in cars attract so much police attention? Are black men more likely than


other people to drive unsafely, to travel in unsafe vehicles, or in some way to


provide police officers with a legitimate reason to stop them? Or is the answer, as


Mr. Justice Walter Tarnopolsky suggested, that officers exercising their "wide


discretion" choose to stop "a person obviously visible as being of a minority group


over one who is more clearly of the majority
."^^


Clearly, the disparities in reported stops, particularly multiple stops, support


complaints made to this Commission and previous inquiries that the police single


out black men to display their authority and because they perceive the black men as


warranting more scrutiny than other people. Furthermore, the differences in


experiences of fairness suggest that some police officers make judgments based on


race when deciding whom to stop.


These data do not suggest, however, that all Metro Toronto Police officers are overt


racists who consciously stop black people simply because they are black. As


Michael Keith says, "such a simplistic and fundamentally arrogant diagnosis is


manifestly implausible."^"* After all, many black respondents do not report being


stopped by the police in the past two years. If all Metro Toronto Police officers


were practicing racists who think black people are inherently criminal, then surely


the differential between stops of white and black people would be much higher.


Moreover, if racial hostility is the explanation, why would black women be stopped


less frequently than black men?


Though it is wrong to conclude that all police officers are practicing racists, the


possibility that some openly prejudiced officers are responsible for a


disproportionate number of stops of black people cannot be ignored. Police officers


who talked to the Commission conceded that people with such prejudices continue


to work for the police (though some also insisted that their prejudiced colleagues do


not show bias on the job). Furthermore, findings of a race relations audit of the


Metro Toronto Police published in 1993 suggest that despite the force's recent


efforts to screen out candidates with racist attitudes when hiring, some officers show


racial bias in their work.^^


The racial difference in the number and perception of reported stops suggests that


the cause is not "a few bad apples" among the police. A more plausible explanation


is suggested by research into why police officers view a person or situation with


suspicion. Studies show that police officers react to combinations of factors they


observe in individuals when deciding whether to initiate contact.^* They also show


that in racialized societies, race may become a factor even if official rules prohibit


discrimination.
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The Commission's findings suggest that racialized characteristics, especially those of


black people, in combination with other factors, provoke police suspicion, at least in


Metro Toronto. Other factors that may attract police attention include sex (male),


youth, make and condition of car (if any), location, dress, and perceived lifestyle.


Black persons perceived to have many of these attributes are at high risk of being


stopped on foot or in cars. This explanation is consistent with our findings that,


overall, black people are more likely than others to experience the unwelcome


intrusion of being stopped by the police, but black people are not equally vulnerable


to such stops.


As these findings show, police discretion to stop and question people may produce


racial inequality in the number and nature of such contacts. These stops (particularly


if unpleasant and also if frequent) breed distrust and suspicion of the police among


black and other racialized people. If community policing is to succeed where


traditional policing has failed to produce racial equality, police exercise of their


discretion to initiate contacts with people must change.


This task is particularly challenging because community policing promotes more, not


less, contact between police officers and members of the community. Effective


problem-solving and crime prevention, for example, requires close working


relationships between police officers and members of local communities.


Furthermore, the community policing model of law enforcement depends on


considerable citizen co-operation with the police, particularly in supplying


information about the activities of individuals or groups."


Of course, police-citizen encounters in the community policing model are intended


to be less confrontational and more constructive than under the traditional policing


regime, and they are not intended to produce racial inequality. It is clear from the


Commission's research, however, that while good intentions are important, they are


not enough to overcome the barriers created by differential policing. Many black


and other racialized people, particularly youths, are sceptical about the value of


intentions alone. Consequently, as well as changing how officers exercise discretion,


community policing must also build confidence in the community that such changes


are real, meaningful and permanent. Police must, in short, find ways to demonstrate


that differential stopping of people because of race alone or in combination with


other discriminatory factors is unacceptable.


To achieve these goals, community policing requires practical guidelines for the


exercise of police discretion, training to enable officers to avoid racial differentials


in the exercise of their discretion, and monitoring of police practices. For increased


effectiveness, popular education and outreach programs should inform community


members of their rights and shared responsibility for community security, as well as


the legitimate boundaries of police action.


The guidelines for police discretion should supplement and elaborate on the general


standards set out in the Canadian Charter of Rights and Freedoms, the Ontario
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Human Rights Code, and recent judicial decisions that require the police to have


"articulable cause" to stop and question individuals.^^ Such guidelines should state


clearly what factors do or do not give police officers grounds for exercising this


powerful discretion, and illustrate prohibited factors with realistic examples. In


developing appropriate guidelines, the test of "reasonable suspicion" currently


employed by a United Kingdom Code of Practice governing police should be


considered. This test states:


Reasonable suspicion cannot be supported on the basis simply of a higher than


average chance that the person has committed or is committing an offence, for


example, because he belongs to a group within which offenders of a certain kind are


relatively common or because of a combination of factors such as these. For


example, a person's colour can never be a reasonable ground for suspicion. The


mere fact that a person is carrying a particular kind of property or is dressed in a


certain way or has a certain hairstyle is likewise not of itself sufficient.'
39


10.5 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services, in


consultation with the police services and local community organizations,


develop guidelines for the exercise of police discretion to stop and question


people, with the goal of eliminating differential treatment of black and other


racialized people.


b) these guidelines be translated into the most common languages spoken in


Ontario and circulated widely.


Guidelines should be reinforced by monitoring. One method of monitoring practices


is to solicit feedback on police officers' performance from persons who have been


stopped. At present, the main mechanism for obtaining feedback is the public


complaints system, but it appears not to be effective.


There are two main problems with the complaints system. First, many people either


do not know about it or have little confidence in it. Thus, vital feedback is lost to


the police and the community. Second, its exclusive focus on finding individual


fault sufficient to justify disciplinary action means that general problems arising


from accepted practices and policies are not addressed.


The punitive dimension of the complaints system is clearly central to the police


disciplinary process, and as such is seen as important for maintaining the


accountability of individual officers. Without limiting this role, improvements in


collecting and processing complaints would increase their effectiveness as a means


of monitoring and then remedying racial inequality in police practices.


Openness, integrity and effectiveness of the complaint process are key to effective


community policing. In this light, we note that the Metropolitan Toronto Police have


recently adopted the principal recommendations proposed by the municipality's


auditor to enhance the effectiveness of complaints as a monitoring device.''" These
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measures should form the basis of a model for use throughout the province. The


Ministry of the Solicitor General and Correctional Services is in the best position to


implement such an initiative comprehensively.


To make this model more accessible, we also propose that community agencies be


better equipped to encourage people to use complaints mechanisms. For example,


community agencies (such as legal clinics, women's shelters, assault help-lines and


youth groups) should receive funding that would allow them to provide information


and advice about how to complain. A small booklet, for example, could provide


information on complaints mechanisms for school courses as well as community


education. The public responsibility and importance to the criminal justice system of


pursuing valid complaints should be emphasized.


10.6 The Commission recommends that the Ministry of the Solicitor General


and Correctional Services, in consultation with community agencies -


a) formulate a Public Complaints Policy Statement and distribute it widely


among their local communities. This statement should emphasize the function


of complaints not only in responding to specific incidents, but also in helping to


identify and resolve systemic problems.


b) develop a comprehensive public complaints database that includes categories


that would allow the police to monitor complaints about police stops of black or


other racialized people. The database should be used to generate quarterly


reports of patterns and trends.


c) fund education on formal and informal police complaint mechanisms.


Community policing and school discipline


Schools are central institutions of the community and dominant in the lives of young


people. Attitudes formed during school years have a lasting impact, as do positive or


negative experiences of the police within school settings. Consequently, community


policing needs to pay special attention to relationships among the police, schools


and students. In particular, the police, police services boards and the community


policing committees we propose must take responsibility for shaping the police roles


on school property.


Many Ontario schools have long-standing co-operative relationships with local


police services. These relationships generally include an increased police presence in


schools for personal and traffic safety education, to provide information about


proactive and reactive police roles in communities and schools, and to respond to


conflicts involving students.


In recent years, much discussion of the role of the police in schools has concerned


violence among students and other forms of harmful behaviour. Initially, some


school boards responded by creating policies for calling the police in some


circumstances. These "safe schools" programs do not generally require police


intervention or laying criminal charges - both the schools and the police retain
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considerable discretion - but they explicitly accept that a range of harmful or


inappropriate behaviours in schools should be treated as criminal offences.


In November 1993, the Ministry of Education made existing practices more formal


when it directed school boards to complete (or review) their policies on violence


prevention by September 1995.'" While the boards have some flexibility over their


policies, procedures and implementation plans, the Ministry requires police


intervention for some types of in-school incidents, such as weapons and drug


offences, and serious assaults. This approach is sometimes known as ''zero


tolerance" of violence, although police intervention is only one aspect of the


initiative.


Safety in schools is obviously a vital issue, and the criminal process is sometimes an


appropriate response to student behaviour. But the criminal law should be used with


restraint so that ''zero tolerance" does not become a vehicle for over-criminalization


of students. During the Commission's consultations across Ontario, many black


youths and their parents voiced serious concerns that neither schools nor the police


are exercising restraint. They said the police are often summoned for trivial


incidents that schools once handled internally. For example, we received numerous


accounts of police responses to playground fights that led to common assault


charges, and of responses to students playing with penknives, which were viewed as


weapons. Even if charges were not laid in such incidents, encounters with the police


were deeply resented by black young people and their families.


Participants in our consultations believed that the application of safe school policies


is targeting black students. They maintained that some schools are quick to summon
the police when black students are alleged perpetrators of harmful or inappropriate


behaviour, but are more likely to handle similar behaviour by white students or


other racialized students internally. While anger was mainly directed at the schools,


youths and their parents were also disturbed by what they perceived as police


complicity in unjust treatment.


The Commission was surprised by the frequency with which this issue arose, and


concerned about its implications for community policing. To find out more about the


extent of perceived injustice in school disciplinary practices, we surveyed staff and


students of 1 1 urban secondary schools under the jurisdiction of two boards of


education.


The surveys produced 569 staff responses, from principals, vice-principals,


classroom teachers, educational assistants and guidance counsellors. Most


respondents (56%) have been employed as school staff for at least 16 years. Women
(49%) and men (51%) are equally represented in the sample, and the majority of


respondents are white (84%).
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The student surveys obtained 2,172 secondary school responses, of which 44% are


female and 56% male. Respondents" ages range from under 14 to over 20, but most


(86%) are aged 15 to 18. White students make up 47% of the total sample, black


students 14%, East Asian students 14% and South Asian students 10%. Students


who identified themselves as members of "other racial minority groups" account for


15% of respondents. About a third (34%) of the sample come from a professional


home, 40% have parents in supervisory or skilled occupations, and \9% have


parents in semi-skilled or unskilled occupations; 7% have parents without paid work.


Analysis of survey responses reveals three disturbing findings. First, a third of staff


members (35%) think black students are more involved than white students in


incidents that "require" police intervention at school. Only 1% of staff members


think black students are less involved in such incidents than white students. Despite


this belief, the staff generally do not perceive "zero tolerance" policies to be


targeting students from black or any other racialized communities. Three in four


staff respondents (78%) believe the policies are not targeting students from any


particular racial or ethnic group; only 5% believe the policies do target a particular


group.


One interpretation of these apparently inconsistent opinions is that some staff think


black students behave differently from others. To them a need for more frequent


police intervention may simply reflect their judgments about students' conduct,


rather than evidence of differential staff responses or targeting. A few staff members


made remarks to this effect on their surveys. One was crudely racist: "Everyone


wants to avoid the truth that certain black cultures are criminal and in conflict with


most other cultures morally." Other staff distanced themselves from explicit racism,


but still suggested that teachers and students believe black students are aggressive or


violent. A white female staff member stated, for example, that "teachers are afraid


of black students and are less likely to confront them for that reason." A white male


staff member commented that "other ethnic and racial minorities have complained


about the aggressiveness of black students, which frequently leads to confrontation."


By contrast, some staff commented on racialized dynamics that may lead teachers


wrongly to perceive black students' behaviour as dangerous. These staff


emphasized:


• stereotyping - "By default, the search for 'troublemakers' more often than not


rests on the 'so-called' 'Jamaican' black kid - usually male, but sometimes


females. It is as if we look for 'trouble' there first. I believe this is a 'perception'


or stereotype that has emerged." (white male staff member)


• racist provocation of students - "Often black or other racial minority students


seem to be more involved in incidents that require suspension because they are


targeted by white students or pushed to physical responses by verbal barbs."


(white female staff member)


• teachers' misinterpretations of unfamiliar cultural norms - "Fear is also a


factor as to why teachers do not approach black students. If they understood
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some cultural points, such as [that] the loudness of black youth is not something


to fear, etc., then they would be a little less afraid to approach these young black


students." (black female staff member)


The second disturbing finding is that more than half (56%) of the staff respondents


believe that teachers are less likely to confront black students for fear of being


called racist and a third (33%) believe teachers may avoid confronting other racial


minorit>' students for that reason. Comments on student surveys suggest that


teachers' fears are known to their classes. A white male student stated, for example,


'I feel that teachers are somewhat afraid to point the finger at minority students


because they are afraid they will be called bigots." A white female student remarked


that "teachers are very careful around racial minority students because any little


confrontation can be blown out of proportion and be looked at as racial


discrimination." A black student described the frustration he feels when teachers


react apprehensively:


"As a black person I've noticed teachers taking two steps backward in dealing with


me .... [I]f teachers automatically put their guard up every time a minority student


walks into a classroom, then nothing will ever get done. The minute the teacher's


guard goes up, so does the student's. Some black people might deem a teacher racist


because the teacher deals with the student in such an apprehensive, 'I'm not even


going to try to reach out to you,' kind of manner."


Obviously, findings that school authorities are more likely to request police


intervention for black students may be due to the reluctance of teachers to confront


these students. For example, the possibility of calling the police offers staff an


alternative to directly confronting black students whose behaviour is harmful or


inappropriate. They may thus describe a student's misbehaviour as sufficiently


serious to persuade the principal or vice-principal to call the police. Police officers


who are summoned in these circumstances may in turn learn to perceive black


students as more troublesome, because a disproportionate number of school calls


tend to concern them. This perception may then fuel even greater suspicion of black


youths.


The third disturbing finding is that black students widely perceive racial differentials


in their schools' use of the police and in how police officers treat black students.


For example, 50% of black students believe their school is "more likely" to call the


police over incidents involving black students than students from other racial


groups. By contrast, only 4% of white, 9% of East Asian and 1 7% of South Asian


students believe their school is more likely to call the police over incidents


involving members of their racial groups than students from other racial groups.*


These students were asked only about their own racial group. Thus we do not know if white, South Asian or East


Asian students also think black students receive difTerential treatment.
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Asked whether the police, once called to their school, treat all students the same


regardless of race, 53% of black students responded that the police treat black


students worse than those from other racial groups. A substantial proportion of


South Asian students (28%) believe that the police treat members of their racial


group worse than others. Only 4% of white students and 14% of East Asian students


feel that the police treat members of their racial groups worse than others.


Though black students are much more likely than others to think the police are more


suspicious of racial minority students than white students, this opinion was


widespread. More than two-thirds of black students (69%), close to half of South


Asian students (44%) and more than a third of East Asian (37%) and white (35%)


students agree or strongly agree that "in general, the police seem more suspicious of


racial minority students than white students."


These findings are consistent with what the Commission heard during our


consultations. They suggest that black students who attend these schools believe


they are more likely than other students to be subjected to the criminal justice


process and have little confidence that the police will correct unjust treatment by


school authorities. The perception that the police discriminate against racial minority


students is widespread among all students.


While this study is provisional and exploratory, its findings are cause for concern.


That so many black students feel their schools and the police treat black students


worse than others indicates a profound mistrust of these institutions, which may


seriously impede black youths' acceptance of community policing. The school


system needs to find an effective response to this problem, but the Commission has


no mandate to make recommendations for changes to schools. The implications for


community policing, however, should be addressed by police service boards in


concert with the community policing committees we propose.


Policies for involving the police in schools must not compromise community


policing in the local area. Police agencies ought to be flexible in dealing with


schools, just as with any other part of the community, but they also should ensure


that the schools' use of policing resources is consistent with locally defined policies,


objectives and standards. We envisage detailed policy consultations between


community policing committees and school boards, as well as CPC monitoring of


practices. In addition, CPCs should inform youths and parents of policing policy in


local schools and convey community concerns to appropriate school authorities. To


ensure that policing in schools is a priority for CPCs, a committee position might be


reserved for a student or staff member of a local school.


10.7 The Commission recommends that police services boards, in concert with


their community policing committees -


a) ensure that policies for policing schools reflect the goals of community


policing policies and standards in the local area.
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b) initiate consultations with school authorities regarding board of education or


school-based policies on calling the police into schools.


c) inform parents and youths about school policing issues, and convey concerns


about the content or implementation of relevant policies to school authorities.


Community policing and mall security
Poor relationships between private security officers and youths may have a


significant impact on community policing. Young people often do not distinguish


between police and private security officers because they are generally more


concerned about what happens to them than whether officers are authorized to act


by public or private employers. The Commission's research suggests that community


policing authorities should be alert to the risk that negative experiences with private


security officers may undermine initiatives to promote racialized youths' confidence


in public policing services.


Many complaints about unfair policing of racialized young persons concern security


officers employed in malls, universities, housing complexes and other publicly used


spaces. Examples of abusive conduct reported to the Commission include name-


calling using racial epithets, intrusive questioning, arbitrary requests to empty purses


or pockets, excessive scrutiny and petty violence. As well as complaining about


being "hassled"' or harassed in these ways, youths bitterly resent being excluded


from malls and other publicly used spaces, apparently at the whim of security


officers.


The authority by which security officers eject or ban people from malls or other


publicly used spaces is the provincial Trespass to Property Act.'*' This legislation


provides that a legal occupier of property or a security guard (or other person)


authorized by an occupier may direct a person to leave the property. No reason or


justification for the decision need be given. If the person so directed does not leave


immediately, he or she can be charged with the offence of trespassing. If convicted,


the person can be fined up to $1,000.


This legislation has been widely criticized on several grounds. First, many


commentators have noted that concepts of public and private space have become


increasingly blurred over the past few decades. In particular, shopping malls have in


the public mind become facilities to which the public has virtually unlimited access,


even though the malls are usually owned and leased out by private companies.


Second, the legislation does not require any objective evidence of misconduct or


social harm before a person can be ordered to leave. Third, it contains no limitation


on how long a person can be banned. Finally, when a security guard orders someone


to leave and the person does not go immediately, and the security guard then
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decides to arrest and charge the person, the police must be called in.' The police


involvement frequently feeds the perception, particularly among racialized youth,


that the police are acting as agents of the private owner.


As noted in the report of the Task Force on the Law Concerning Trespass to


Publicly-Used Property as it Affects Youth and Minorities (the Anand Report),


The evidence indicates that, far from avoiding escalation, the [Trespass to Property


Act] is a cause of it. The disturbing gap between community expectations and the


law concerning the rights of visitors to publicly-used property frequently results in


frustration and verbal altercations between visitors and security guards, police


officers and managers. The visitor's refusal to leave and the guard's refusal to give a


reason lead inexorably to physical confrontation in the form of arrest, detention and


removal. This tendency is particularly troubling in light of the frequent lack of


training or sensitivity on the part of the owner's agent. For police officers as well,


there is the unsettling reality that under the [Act], they must 'take sides' with the


owner. Thus, trespass charges of^en accompany or are overtaken by more serious


charges such as assault and obstruction of justice.""


The Task Force found considerable evidence of-


a widely held perception among minority groups and young people that the Trespass


to Property Act is enforced in a discriminatory way against them. Congregating in


groups is seen as acceptable for those who are white, normal or "middle class" in


their appearance, but as threatening or disruptive for the young, for visible


minorities, for the poor, and generally for those exhibiting an "alternative


lifestyle.""


Little appears to have changed since the report was published in 1987. The


Commission heard repeatedly from black and other racialized youths that mall


security officers target them. They reported excessive scrutiny of their activities,


rudeness and aggression on the part of security officers, and discrimination in


issuing "banning orders" under the Trespass to Property Act. Many youths also


maintain that security officers overreact and embarrass or humiliate them by calling


for assistance from the publicly employed police. Two examples, drawn from many


complaints we received, illustrate these experiences.


A young black man reported this incident:


"I've only had one experience with the police, and it also involved mall security. It


was a Saturday morning, and me and my friends were meeting in front of the record


store because we were planning to go to the beach that day. There were about nine


of us. We were joking around when the record store owner came out and told us to


get away from his store. We immediately took offence at that. He told us [that] if


Section 9(2) of the Act provides that when a person enters premises where entry is prohibited, or refuses to leave


after having been ordered to do so, that person may be anested by a security officer. The security officer is then


obligated to call tlie police and to turn the arrested person over to a police officer. The police officer is required to


arrange for the alleged trespasser to attend court to face the trespass charge.
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we didn't leave he would call mall security. We said 'go ahead.' About ten minutes


after that, two security guards came and asked us to leave. We told the guards we


weren't doing anything wrong and this was a public place. One of the guards called


the police. Within 15 minutes there were six cops escorting us outside the mall. One


of them said that we were disturbing the peace, and another that we were bad for


store business if we remained inside."


One of our researchers interviewed a group of 16-year-olds consisting of three black


males, three black females, one Chinese male and one white male. The researcher


reported:


"They were all at a sports store looking around when a security guard told them to


leave the mall because they were making a lot of noise and were a nuisance, and he


didn't think they were buying anything. One of the girls refused to leave, saying it


was not illegal to look ... Another guard came. The guards were adamant that the


youths leave because they said that kids steal a lot of goods and the youths were


dressed in clothes meant to conceal stuff After much argument, the police came and


the youths were ushered out. The police told the youths to leave the area and not to


be seen hanging around the mall again. The police didn't even ask their side of the


story, but just sided with [mall] security."


As pail of a study funded by the Commission, a Filipino community organization


documented the experiences of 33 Filipino youths who frequented a mall in Metro


Toronto. Almost half (45%) reported harassment by security officers, which


included racially abusive language, searches and inspections of their purchases. The


youths also reported being refused entry, forcefully evicted and threatened with


sanctions. Some had been banned from the mall for defined periods, or indefinitely.


An incident described by one young woman typifies the experience of youths in the


study:


"I have had many experiences with the [mall] security guards. For example, one day


I wanted to buy a pair of earrings, so after school my friends and I went to the


[mall]. We bought some earrings and then went back to the Food Court to grab a


bite to eat. We had just sat down to a table when a security guard came up to us


and told us we should finish our meal quickly. I told him we had just sat down and


we were going to do some more shopping. He then asked me what I had bought. I


showed him my earrings and he told me to show him the receipt. I actually had to


dig through my purse, find the receipt and show him. It was really annoying! I hate


all these racial problems that the [mall] is experiencing now. I used to like going


there; now it is no longer a pleasure."


Clearly, many racialized youths in Ontario urban centres deeply resent what they


experience as over-policing by mall security officers. Our consultations also suggest


that this resentment influences these youths' views of police officers, whom they


perceive to be part of the system of unwelcome and intrusive authority. Thus,


solutions to the problems of private policing of malls may both reduce tension
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between youths and security officers, and also alleviate any spillover effect on


community policing.


Despite the Anand Report's trenchant criticisms of this private security power as


overly broad and highly susceptible to misuse, the Ontario legislature has not


curtailed it. While some mall managers have greatly reduced their reliance on this


power, in most malls the discretion is fully available and may be used arbitrarily or


unreasonably.''^ The Commission fully endorses the Anand Report's


recommendations for limiting the discretion to exclude persons from publicly used


spaces, and urges the Government to implement them.


We propose reforms to two elements of the private policing system. The first would


restrict the discretion to exclude persons from publicly used spaces. Exclusion


should be possible only when based. on an objective standard of misconduct. We see


no need for banning orders in any circumstances, since repeated misconduct can be


met by repeated invocation of the exclusion power.


10.8 The Commission recommends that the Trespass to Property Act be


amended -


a) to include a definition of misconduct sufficient to justify exclusion or


detention of a visitor to publicly used space, and to make such misconduct a


condition to ordering exclusion or detention.


b) to abolish the right to ban a visitor from publicly used space.


A potential danger with this recommendation is that security officers may
compensate for the loss of their private authority to ban individuals by requesting


more frequent intervention of the public police. Accordingly, community policing


committees should generally monitor the demands that private security officers place


on community policing services.


Our second recommendation concerns licensing and training in the private policing


industry, now as large as the public police service.''* At present, Ontario requires


security officers to be licensed if they work for specialized companies that supply


security services. Directly employed security staff, however, need not be licensed by


the province; and neither type of security officer is required to undergo training for


serving diverse multiracial communities.


Some large organizations, such as universities, conduct in-house training on serving


diverse communities, or engage an external security firm to supply trained officers.


Security firms that bid for government contracts may also provide "race relations"


training to comply with government demands. A private security expert who
attended a Commission public forum suggested, however, that adequate training on


anti-racism, se.ving diverse communities or "race relations" is the exception. This


participant insisted that the security industry "cannot be trusted to be self-


regulatory" in this matter.
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The Ministry of tiie Solicitor General and Correctional Services is currently


reviewing the legislation that governs this industry. In light of the complaints we


received, it is crucial that this review be sensitive to the adverse experiences of


black and other racialized youth under the current regime, so that new legislation


may address the problems. In particular, we consider it important to establish an


ongoing consultative mechanism so that these voices are heard throughout the


review and any ensuing process of legislative change. We also propose that as part


of its review, the Ministry should consider using the licensing regime to require all


security officers to complete anti-racism training.


10.9 The Commission recommends that as part of its review of the Private


Investigators and Security Guards Act, the Ministry of the Solicitor General and


Correctional Services -


a) undertake extensive consultation to ensure that the legislation responds to


the needs of youths, and the particular concerns of black and other racialized


youths.


b) examine whether the legislation's licensing requirements should continue to


exclude security officers who police publicly used space.


c) consider requiring security officers policing publicly used space to complete


anti-racism training programs in order to qualify for or keep their licence.


d) consider having the Registrar of Private Investigators and Security Guards


designate certain anti-racism programs as appropriate.


In addition to these recommendations to the Government of Ontario, the


Commission has a suggestion for mall owners and managements. Clearly, their


interests are not well served when security officers act abusively, harass visitors, or


are otherwise unreasonable. However, mall owners and managers have little


knowledge of the experiences of young mall-users, who in turn may not know their


rights under the Trespass to Property Act or how to complain about security


officers. While the current law may be of only limited assistance to youths who


have concerns about their treatment, they should at least know where they stand.


Mall owners could help by posting conspicuous signs that explain, in clear and


simple language, the principal provisions of the Trespass to Property Act; and


outline procedures for complaining about security officers.
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Chapter 11


Systemic Responses to Police


Shootings


Perhaps no incidents involving the criminal justice system generate as much public


outcry, especially in the black community, as police shootings of civilians. In the


past two decades, the number and circumstances of police shootings in Ontario have


convinced many black Ontarians that they arc disproportionately vulnerable to police


violence. They conclude that the police are quicker to use their guns against black


people and that the shootings are unduly harsh responses to the incidents under


investigation. The resulting deaths and injuries have also come to represent the


ultimate manifestation of daily discrimination and harassment that many black


people experience, especially in interactions with the police. In short, the shootings


are perceived not as isolated incidents, but as tragedies that affect the entire black


community - and as a reflection of the destructive force of systemic racism.


These perceptions have spurred strong opinions about how the criminal justice


system, and indeed the wider society, should respond to police shootings of black


and other racialized people. One key demand is that any death or serious injury


caused by the police be closely scrutinized in an open and fair process designed to


determine if it was justified. Also crucial is that the search for the truth should


explicitly examine the contribution, if any, of systemic racism to the death or injury.


Since 1978, on-duty police officers have shot at least 16 black people in Ontario, ten


of them fatally. In nine cases, criminal charges were laid against the officers. Not
one was convicted.


377







378 MOVING FORWARD


Name







Systemic Responses to Police Shootings 379


circumstances have continued to occur, and members of black and other


communities have intensified their efforts to secure an effective response from the


criminal justice system.


Within a 50-day period in late 1991. four more black Ontarians were shot by police


officers. The subsequent response of the black community ultimately led to


establishment of this Commission. As part of our mandate to investigate systemic


racism in the criminal justice system, the Commission was directed to examine
"how the criminal justice system should respond to future charges of criminal


conduct against justice system officials and personnel involving racial minority


victims."


The Commission retained Professor Harry Glasbeek' to examine this issue. ^ In this


chapter we address concerns about the investigation and charges, the criminal trial


and the coroners' inquests.


Investigation and charges
Soon after a shooting by a police officer, the police normally release an explanation


of what happened to the media. This version of the incident generally presents


police officers as facing grave danger and acting legally and properly. The victim is


usually portrayed as engaging in criminal activity, having a criminal record, or


dangerous. The victim's immigration or refugee status is often stated, which
implicitly characterizes the victim as "foreign" and a threat to Canadian society.


The information that the police distribute to the media may be selective. For
example, in the death of Lee Savoury, Metro Toronto police released the basis for


their suspicions of Savoury to the media soon after the shooting. The police had
wire-tap evidence of Savoury's plan to rob a gas bar. They provided details of his


criminal record and expressed suspicions that he was involved in other robberies and
possibly a homicide. However, when the media questioned why the police had not


taken preventive action, a police spokesperson declined further comment because of
the pending inquest.


In the case of Raymond Lawrence, Metro Toronto police immediately released to


the media an account that accorded completely with the eventual testimony given by
the officers involved in the shooting, even though police investigators had not yet


interviewed three of the officers. Another officer perpetrated a hoax by telling a


Professor Glasbeek teaches at Osgoode Hall Law School, York University, in North York and has written


extensively on evidence law and criminal liability.


We asked Prof. Glasbeek to review files in possession of the Crown in ten police shooting cases: Evans, Johnson,


Sargeant, Savoury, Donaldson, Edwards, Lawson, Neil, Gardner and Lawrence. He soon discovered that some files


prepared prior to 1986 had been destroyed or were otherwise unavailable (Sargeant and Edwards), and that some
other files were missing relevant data. Thus, his report ultimately dealt with eight cases. It is unfortunate that the


crown files were not maintained more systematically. Prof Glasbeck's report is available (see Appendix B).
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journalist that a large knife (in his possession from another investigation) was the


icnife that Lawrence had brandished at the police officer who killed him. This story


was widely and quickly circulated, and probably never was dispelled from the minds


of many members of the public.


These examples show how the police can fall far below the standard of objectivity


that might be expected of them by manipulating public perception through their


control of information. Some members of the media, by uncritical reporting of


selective information provided by the police, are in effect colluding with the police


in moulding public perception. One result is the reinforcement of stereotypes about


black people.


Such uncritical reporting in the wake of these shootings may prompt members of


black communities to publicly protest and allege racism by the police. The media, in


effect, provoke a public debate between the police and those communities. From a


community perspective, the police should be focusing on getting an independent


investigation done as quickly as possible. Instead, this powerful agency of the state


is seen to be "bashing" immigrants and engaging in racial stereotyping, with the


eager participation of some members of the media. This pattern casts doubt on the


system's ability to scrutinize police conduct objectively and to address community


concerns that police engage in racist violence.


The investigation of deaths and injuries caused by police officers also poses


practical problems that concern members of black and other racialized communities.


As highly trained investigative specialists, police officers may well have the best


technical skills for what may be a difficult process of gathering evidence. They are


experienced in obtaining information from reluctant suspects and witnesses, and in


sorting out contradictions between accounts of what happened and physical


evidence. On the other hand, the well-documented culture of closeness, loyalty and


mutual support among working officers means that police investigations of police


officers, even if properly conducted, may lack credibility. Thus some jurisdictions


have established independent bodies to investigate deaths and injuries caused by the


police.^


Files on the earlier cases in our study reveal little official concern about the


independence of the investigation. For example, in 1978, counsel for the Buddy


Evans family requested that an independent force investigate his killing. The chief


coroner declined to direct such a change from "normal investigative practice,"


stating that nothing was exceptional about the case.


Forces other than the one that employed the officer have become involved in recent


investigations into shootings by police. Often, however, the investigation was started


by the emplo>ing force before being turned over to the other. For example, the


killing of Lester Donaldson by a Metro Toronto police officer was initially


investigated by his own force, which decided not to lay charges. In response to
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strongly expressed coinmunit)' concerns, the investigation was turned over to the


Ontario Provincial Police (OPP), which did lay charges.'


Police investigations of these shootings by police did little to inspire confidence that


the criminal justice system treats these incidents with the seriousness they deserve.


Members of black and other racialized communities, together with a coalition of


community organizations, for many years advocated establishment of an independent


civilian body to investigate police shootings. Although the Government established


the Special Investigations Unit in 1990, its structure and performance have fallen


short of satisfying the need for independent and effective investigations.


The Special Investigations Unit consists of a director (who cannot be a current or


former police officer) and investigators (none of whom can be current police


officers). Upon the director's own initiative or at the request of the Attorney General


or the Solicitor General, the director is mandated to "cause investigations to be


conducted into the circumstances of serious injuries and deaths that may have


resulted from criminal offences committed by police officers." In order to ensure


that the SIU can conduct effective investigations, the legislation requires the full


cooperation of all police officers.^


Many Ontarians had high expectations that independent investigation by the SIU
would improve public accountability for police use of force. In turn, such


accountability was expected to reduce the risk of racism in police practices.


However, because the Government failed to give the SIU sufficient financial support


to function properly, in April 1991 the SIU agreed to what has been described as a


secret protocol between Ontario police forces and the Solicitor General's office. In


effect, the protocol handed back to local forces the investigation of the very


incidents that the SIU was created to investigate. This arrangement confirmed for


many in the black community that criminal justice officials were prepared to create


a public impression of openness while privately collaborating to avoid independent


scrutiny and accountability.


The SIU is an essential component of Ontario's criminal justice system. An
independent and effective investigation of allegations of improper police use of


force, particularly shootings of civilians that may have a racial aspect, is central to


public confidence in the integrity of the entire criminal justice system.


Three basic problems face the SIU in attempting to fulfill its role: inadequate


funding, lack of co-operation from police services, and the refusal of individual


officers to be interviewed.


The SIU's investigation of the police shooting of Vincent Gardner illustrates the


difficulties imposed by limited resources. Long delays because of insufficient staff


In the 1988 dealh of Wade Lawson, Peel police started the investigation, but soon turned it over to the OPP This


pattern also obtained after the shooting of Marlon Neil in 1990.
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inevitably lowered the quality of the investigation. The SIU took two months to


report on the cause of death and about 80 days to recommend that the officer


involved be charged.


11.1 The Commission recommends that funding for the Special Investigation


Unit be significantly increased to allow it to carry out its statutory function


effectively.


The SIU faces a fundamental problem of antagonism and obstruction from some


police services. This has been expressed in various ways, including delays in


notifying the SIU of an incident and reluctance to turn over notes, reports and other


potential evidence. For example, the SIU has had to wait up to 18 days for


responses to requests for notes and records compiled by officers from the first force


on the scene of an incident.


Such delay raises suspicions that police "screen" or review the form and content of


the information and evidence that is being transmitted, and that the police have


something to hide. There is no justification for withholding such information and


evidence, which should be produced immediately upon request. Although the Police


Services Act requires police officers to "co-operate fully" with the SIU, experience


indicates that a specific obligation is required to ensure the full and timely transfer


of information.


11.2 The Commission recommends that the Police Services Act be amended to


require that any officer involved in an investigation falling within the


jurisdiction of the SIU be required to turn any requested information and


evidence over to the SIU forthwith, and in any event no later than 24 hours


after the request,


11.3 The Commission recommends that the Police Services Act Regulations be


amended to provide that the director of the SIU be authorized to charge any


officer who fails to provide such information or evidence in a timely fashion


with a misconduct offence.


The third problem arises when police officers implicated in a shooting refuse to be


interviewed by SIU investigators. In these cases the officers typically justify their


refusal by reference to the constitutional right to remain silent.' A police officer in


these circumstances might well be a suspect, and a suspect has no obligation to


answer questions from investigating officers. However, a police officer who has


used a weapon is not in the same position as other suspects.


All police officers must accept that the authority to carry and use a firearm in the


course of their employment entails a duty to explain completely any circumstances


in which it is discharged. A refusal to provide such an explanation prevents the SIU


from conducting the thorough investigation required by law, and thwarts the


accountability that police officers must have to their superiors in carrying out their
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duties. Such accountability is crucial to public confidence. Suspects who wish to


exercise their right to remain silent may do so. However, such a suspect should not


also be entitled to continue to carry out the duties of a police officer. Officers in


these circumstances should be suspended without pay.


11.4 The Commission recommends that the Police Services Act be amended to


require that any officer who fails to answer questions from an SIU investigator


be suspended without pay.


11.5 The Commission recommends that the Police Services Act Regulations be


amended to provide that when the director of the SIU informs a chief of police


that an officer under the chiefs command has failed to give a complete


statement to an SIU investigator, the chief shall suspend the officer forthwith


without pay.


In many police shooting cases, public suspicion and mistrust of the police role has


been compounded by the process of laying charges. Who decides if charges are


warranted? Will the charges reflect the gravity of the incident? Delay in dealing


with these issues leads to further anxiety and suspicion. The treatment of a police


officer who may be a suspect is in stark contrast with the usual practice in laying


charges. Suspects who are not police officers are usually charged immediately with


the most serious offence applicable to the facts, while the investigation continues.


Conversely, a full investigation in relation to police shootings is carried out before


any charge is laid, and the charge often appears to be less serious than the facts


warrant.


Many of the problems related to laying charges will be diminished if the SIU is able


to carry out a speedy and thorough investigation. The director of the SIU will then


be in a position to decide whether to lay charges, and, if so, which charges to lay.


As an independent investigative body, the SIU should have greater public credibility


in laying charges than the police service that employs the accused officer.


After charges have been laid, a crown attorney takes responsibility for them. In


recent years, all charges laid by the SIU have been referred to a special group of


crown attorneys that functions separately from individual police services. A crown


attorney from this unit is responsible for prosecuting a police shooting case from the


laying of charges to the ultimate disposition at trial.


This unit of crown attorneys has established a reputation for prosecuting such cases


vigorously and fairly. However, its existence depends on an informal administrative


practice within the Ministry of the Attorney General. In our view the independent


status of this body should be formalized, and guidelines should establish its


jurisdiction and relationship with police forces and the director of the SIU. For


example, guidelines might allow the director to consult with this unit about laying


charges. Guidelines should be developed in consultation with police services, the


SIU, defence counsel and representatives of racialized communities. The existence
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of this unit, as well as the guidelines under which it functions, should be widely


publicized.


Members of racialized communities are frequently uncertain about why certain


decisions have been made about charges in police shootings. Crown attorneys in


these cases should be aware that their decisions and actions will be closely


scrutinized and subject to public discussion. Whenever possible, crown attorneys


should provide a full statement in open court explaining such decisions in order to


minimize public uncertainty and suspicion.


11.6 The Commission recommends that -


a) a Special Prosecutions Unit be established in the Ministry of the Attorney


General to prosecute all charges laid by the SIU.


b) guidelines for this unit be established in consultation with police services, the


SIU, defence counsel and representatives of racialized communities.


c) the existence of this unit, as well as the guidelines under which it functions,


be made widely known to the public.


The criminal trial


Members of racialized communities have high expectations of the courts as the stage


of the criminal process at which justice ultimately will be served. They may suspect


that the police will deny or "cover up" their misconduct. They may question the


ability of crown attorneys to be completely objective in view of their close working


relationships with the police. However, even if other justice officials are insensitive


or act improperly, they expect the judge (and jury) to set things right at the criminal


trial and to expose any racist conduct.


This is an unrealistic expectation. Unless blatantly racist behaviour is reported,


systemic racism is seldom considered relevant to a criminal trial. In the shooting of


Vincent Gardner, for example, there is little doubt that racism drove the events


leading up to the fatal raid (see Chapter 10). However, in the eyes of the criminal


justice system, this had no bearing on whether the accused police officer acted


reasonably in self-defence when he discharged his weapon. Conversely, in the eyes


of the black community, the character of those events had everything to do with


whether the shooting was unjust.


While a criminal trial no doubt has many symbolic features, it deals only with


strictly circumscribed issues in a strictly circumscribed manner. It decides whether


the crown has proved every element of the charge beyond a reasonable doubt within


the procedural and evidentiary rules established by the Criminal Code, other


statutes, the common law and the Charter of Rights and Freedoms. A criminal trial


cannot conduct a general inquiry into racism.


When the accused is a police officer charged with shooting a black person, many


elements of the criminal trial process generate a sense of injustice amongst members


of the black community and others. Usually, counsel for the officer attempts to
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establish the defence of self defence, i.e., that the officer acted reasonably in the


circumstances because of a fear for his own safety. The officer is characterized as a


fine person who was only carrying out his duty to protect the public, including


members of the jury. Defence counsel attempts to persuade the jurors to put


themselves in the officer's position of feeling frightened and threatened. They are


asked not to hold the officers to a standard of conduct that is too high because he


really was just an ordinary human being faced with a crisis, who did what any


reasonable person would do.


The crown attorney usually calls other police officers to reconstruct the


circumstances of the shooting. However, they are likely to make every effort to


present their colleague in a favourable light. Since these officers are usually called


as witnesses for the prosecution, the crown attorney is restricted by the rules of
evidence from challenging their bias or contradicting them. They are experienced


witnesses and know how far they can go in assisting the accused.


This attitude may be reflected by the entire police service, and even the police


services board, mobilizing in support of the accused officer. For example, a panel of


the Ontario Civilian Commission on Police Services, appointed to examine the


conduct of the Chief of the Nepean Police and the Nepean Police Services Board
after the Gardner case, cited the Chiefs comments to the effect that he viewed the


prosecution of the officer as an attack on the City of Nepean and the Nepean Police


Force rather than '"an allegation of criminal conduct against one single individual."^


The defence strategy often includes attacking the character of the victim. Through
evidence of previous convictions, character or mental instability, the victim may be


characterized as being prone to violence. However, evidence of previous misconduct


by the accused officer, such as other incidents of mistreating people in the course of


duty, is normally excluded by the rules of evidence.' The contrast in the pictures


that emerge of the victim and the police officer is stark.


When the judge, jury and accused are all white and the victim is black, these and
other circumstances make it understandable that black community members may feel


that the trial is not fair. Prosecution witnesses favour the accused. The character of


the victim is attacked, while that of the accused is praised. The jury is urged to


identify with the accused and is encouraged to dissociate from the victim. While the


trial does not exhibit overt racism, the perception of exclusion, with race as a factor,


is a reality.


Of course, the accused police officer is only taking advantage of the same rules


available to any other accused person. But the rules do not have the same effect


when the accused is a police officer. The status of the accused as a police officer


may influence the judge in directing the jury on credibility and the jury in assessing


it. Moreover, few accused persons have the comfort of the most important


prosecution witnesses attempting to favour the defence.
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Perhaps little can be done to change the dynamics of these prosecutions. Few would


argue that a police officer charged with a criminal offence should be subject to a


lower standard of proof or deprived of procedural safeguards. Nevertheless, many


rules of evidence are made by the judges through case law and many provide a


degree of discretion in their application.


For example, when police officers as crown witnesses are obviously not co-


operating with the crown, more aggressive questioning should be permitted even


though the witness may not be declared "hostile."* The purpose of such an exercise


of discretion would be not to make the trial unfair to the accused but simply to


make it fair. The police officer is in a uniquely favourable position as an accused


person. Necessity has been recognized as an important principle to justify departing


from the strict rules related to hearsay.' The same principle can be seen as relevant


to these circumstances.


The same may be true with respect to some of the character evidence rules. The


Supreme Court of Canada has ruled in favour of discretion to deny cross-


examination of an accused person on previous convictions. '° One factor recognized


as appropriate in declining to exercise this discretion is the distortion that could be


conveyed if the defence brought out the records of crown witnesses but the accused


was not subjected to the same scrutiny. By similar logic, when an accused police


officer attacks the character of a victim or other prosecution witnesses, perhaps the


rule precluding character evidence about the accused should be relaxed. For


example, perhaps evidence that the officer has engaged in other acts of violence


against members of the public should be admissible even though these acts did not


result in conviction.


Counsel and the judge could take other steps to avoid the perception that elements


of race are introduced in favour of the police officer. For example, if the victim is


black but the accused, judge and jury are all white, perhaps the crown should ask


the judge to instruct defence counsel to avoid descriptions of the officer that even


indirectly identify the accused as "like" the jury but "unlike" the victim.


The law of evidence at criminal trials falls within federal jurisdiction. Moreover, it


is difficult to make specific recommendations on how judicial discretion should be


exercised in a variety of circumstances. The point here is simply to acknowledge


that members of racialized communities perceive these criminal trials as unfair. The


element of race simply cannot be ignored in such situations. Moreover, its presence


may well provide a sound reason for innovative exercises of judicial discretion to


enhance both the reality and perception of fairness. The courts have been creative in


developing new rules of evidence regarding the testimony of victim of sexual


assault." Similar openness to change and creativity is required to develop rules that


are fair to the victim and others, as well as to the accused, when the accused is a


police officer and race dynamics are present.
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The development and sensitive application of rules of evidence and procedure could


make these criminal trials fairer in the eyes of racialized communities. At the least,


such steps would help reduce misunderstanding and mistrust. However, they cannot


alter the basic character of the criminal trial, which will remain limited in purpose


and scope. Effective and sensitive criminal prosecutions are of great importance in


police shooting cases. However, a broad inquiry into all the circumstances related to


police shootings, including race, requires another forum.


Coroners'^ inquests
Unlike the criminal trial, coroners' inquests have a broader capacity to canvass


issues of systemic racism. The Coroners Act provides that an inquest shall inquire


into the circumstances of a death, determining who the deceased was and how,


when, where and by what means death occurred. It has no fault-finding jurisdiction.


However, it does encourage the jury to make recommendations "'directed to the


avoidance of death in similar circumstances or respecting any other matter arising


out of the inquest."'" This mandate clearly could encompass issues of systemic


racism in police shootings. Nevertheless, in spite of vigorous representations,


coroners in some of the cases listed at the start of this chapter initially refused to


consider race as an issue. They also declined to grant standing to individuals and


groups who wished to raise such issues, a restrictive approach that was generally


upheld by the courts.'^


In recent years the courts have given greater leeway to applications for standing.


Consequently, applications on behalf of racialized community groups have been


more frequent and successful. However, the coroner's inquest continues to be


limited as a forum for exploring complex legal, procedural and social issues. Ontario


is the only province in which only medically qualified people conduct inquests. This


restriction limits the capacity of coroners to deal with such issues while maintaining


a balance between conducting a full inquiry and establishing bounds of relevance.


When particularly difficult and complex cases arise, an experienced member of the


bar who is sensitive to such a broad range of issues should conduct the inquest.'


11.7 The Commission recommends that legally trained persons preside as


coroners at inquests involving police shootings of civilians. The public should be


consulted in the appointment of such persons.


In the current system, medically trained coroners rely heavily on the crown attorney


assigned to the inquest for legal advice and direction. The same perception of


unfairness arises out of this relationship as with the relationship of police and crown


attorneys in the police shooting prosecutions discussed earlier. The crown attorneys


assigned to coroners in police shooting cases should be drawn exclusively from the


Members of the Quebec bar have been appointed to conduct inquests in some recent high-


profile cases in that province pursuant to La Loi sur La Recherche des Causes el des


Circontances des Deces, R.S.Q. C.R.-0.2, s.7.
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Special Prosecutions Unit of the Ministry of the Attorney General. Similar


perceptions of unfairness are likely if a coroner relies upon police investigators from


the force of the officer who committed the shooting. Since the SIU already will


have conducted an investigation, coroners should rely exclusively on SIU


investigators in relation to these inquests.


11.8 The Commission recommends that in cases involving police shooting of


civilians, coroners rely exclusively on SIU investigators and crown attorneys


from the Special Prosecutions Unit of the Ministry of the Attorney General.


The Commission is concerned that although changes have been made in the way in


which police shooting cases are now investigated, the issue of systemic racism


remains unexamined. We therefore looked at other ways to address this issue.


Part II of the Police Services Act establishes the Ontario Civilian Commission on


Police Services (OCCPS), which has broad powers to inquire into police conduct on


its own initiative or at the request of others. The objectives of the Act include:


1. The need to ensure the safety and security of all persons and property in


Ontario.


5. The need for sensitivity to the pluralistic, multiracial and muhicultural


character of Ontario society.


Our Commission was surprised to learn that the Civilian Commission has never


exercised these broad powers to examine racism in police shooting cases. OCCPS
advised us that its current budget is grossly inadequate for extensive public


inquiries. This is unfortunate since timely and thorough public inquiries into these


cases could do much to establish the facts, identify the circumstances that led to the


shooting and make recommendations to avoid similar tragedies in the future. One


result would be enhancement of the perception of openness, fairness and integrity in


the criminal justice system, which would relieve public and personal anxiety.


11.9 The Commission recommends that the Ontario Civilian Commission on


Police Services receive full funding, independent of its existing budget, for any


inquiries it may initiate in relation to police conduct.


Uhimately, implementation of community policing should improve police-


community relations and mutual understanding. Ideally, police shootings of members


of racialized communities (or anyone else) would not occur. Unfortunately, however,


there is a need for public forums for police officers to account for their use of force,


particularly when the consequences to citizens are tragic. The SIU, the Special


Prosecutions Unit, changes to the coroner's inquest and an increased role for


OCCPS should all contribute to greater public confidence in the criminal justice


system, particularly as community policing becomes more effective.
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However, what may be required is a new institution for police accountability with a


specifically remedial mission. Models for anti-discrimination enforcement might be a


useful starting point because they incorporate a variety of functions: investigation,


conciliation, independent adjudication (if necessary) and the power to make broad


remedial orders, including compensation for victims. The institution should have a


broad mandate that goes beyond responding to a traditional complaint and instead


addresses systemic issues. Turning the police and the community into adversaries


should be avoided. The objective must be to identify problems and to deal with


ihem rather than to be preoccupied with "blame."


While creation of such an institution may not be imminent, the police, lawyers,


government officials, members of racialized communities and others should begin


work on developing a model to achieve these goals.
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Chapter 12


An equality strategy for justice


Commission recommendations in earlier chapters that focus on stages of the


criminal justice process, if implemented, should do much to reduce injustice. But in


a society where some racial origins continue to be favoured over others and people


subjected to the criminal justice system are mainly the least favoured and most


marginal, these reforms need structural support to secure racial equality throughout


the administration of justice. To achieve this, we see four key needs: anti-racism


training of justice personnel, employment of racialized persons in the administration


of justice, increased participation of racialized persons in developing justice policies,


and monitoring of practices for evidence of racial inequality.


Working for justice
Responsibility for securing racial equality in the criminal justice system inevitably


falls heavily on the men and women who work within its administration. While


policy and procedures underlie the system, its personnel visibly represent it. But


these representatives may have little opportunity to communicate its core values


directly to the communities they serve, or even to persons subjected to the


administration of justice. Instead, these values are conveyed by who is represented


in the justice system and how those officials conduct themselves.


The justice system is so large and fragmented that representing system-wide


commitments to racial equality is challenging. People work for the justice system in


a variety of professional and lay capacities, and within different organizational


structures. Some justice occupations are managed within bureaucracies that employ


hundreds or thousands of people. Others are staffed by individuals or small


organizations on contract managed by the central administration. Judges are a


special case: they are appointed, paid and administratively supported by government,


but are formally independent of the state and other justice personnel. Furthermore,


although the chief judge and chief justices have important responsibilities in the


administration of justice, the doctrine of judicial independence means that no one


can simply direct judges how to do their jobs.


One consequence of this fragmentation is the difficulty in establishing an overall


vision of equality or agreement on the steps required to achieve it. Another is that


progress towards racial equality in one part of the system may be overshadowed by
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failures elsewhere in the system. Conversely, fragmentation may also create


opportunities. Different occupational groups may take independent initiatives, and


successes within some justice occupations may prove contagious.


The dominant model of institutional change to secure racial equality emphasizes


training of existing personnel and eliminating discriminatory barriers to employment


and appointment of racialized persons. Training is directly related to the delivery of


services; its goals include eradicating biases that may lead to discrimination and


enhancing the capacity of system personnel to serve diverse communities equally.


Eliminating discriminatory barriers in hiring and promotion is generally viewed as a


means of securing equity in employment, but it may also enhance confidence that


the system is committed to equality in delivering services.


Anti-racism training


Many participants in Commission consultations and public forums proposed "anti-


racism," "equity" or diversity training to counter systemic racism in the


administration of justice.* Commission surveys of judges also indicate considerable


support for such training. More than three in four (77%) provincial division judges


appointed since 1988 and one in two (54%) longer-serving judges agree that "anti-


racism and equity training will improve the treatment of racial minority groups in


the criminal justice system." More than two in five (43%o) general division judges


agreed that anti-racism training (they were not asked about equity training) would


improve the treatment of racial minority groups in the criminal justice system.


No justice occupation in Ontario has a comprehensive, long-standing anti-racism


program but most are planning or have recently begun some training. Responses to


these initiatives are mixed. For example, an anti-racism program for crown


attorneys, developed by a respected consultant, encountered considerable resistance


from some participants and was suspended by the Ministry of the Attorney General


late in 1994. By contrast, a training video on "Race, Culture and the Courts,"


prepared by the National Judicial Institute and given to all judges upon appointment,


appears to be well received. In June 1994, the Institute conducted a successful two-


day training session in Toronto on race and cultural awareness.


Evaluations of race relations training programs for police, which are the most well-


established in the justice system, raise questions about their content and


organization. For example, a recent review of the Ottawa police training program


suggests that while it may demonstrate concern about good relations with the public,


the program is unlikely to change police behaviour.' General research on race


relations and intercultural training supports this conclusion. One study found that 30


percent of trainees exhibit more negative attitudes after training. A Canadian expert


This continues a long tradition of viewing training as the best or most appropriate response. See Ungerleider, Police


Intercultural ami Race Relations Training (note 4), p. 16 and references.







An Equality Strategy for Justice 393


concluded that "in their present form poHce intercultural and race relations programs


are not particularly cost-effactive.
""


While experts in the field continue to support training to combat systemic racism,


they limit their expectations to realistic and achievable goals. Training is only one


aspect of a comprehensive strategy to secure racial equality in the cnminal justice


system, and is most likely effective when policies and practices are equally


committed.


The effectiveness of training also depends on what it seeks to change. Research into


occupational training identifies three main models for enhancing racial equality in


services.' One tries to increase trainees' knowledge of other cultures, the second


emphasizes changes in attitudes, and the third focuses directly on behaviour.


"Multicultural," "cross-cultural" or "intercultural" training seeks to instruct


participants about the lifestyles, values and beliefs of "culturally different" persons.


These programs assume that knowledge will dispel prejudice and help participants


be more sensitive when serving persons from different cultures. Some programs also


include communication and interaction with individuals from different cultures, and


exercises to develop participants' awareness of their own cultural values and


assumptions.


This model is widely used by police, but Charles Ungerleider cautions that it may


madvertently promote the very attitudes and behaviours it tries to prevent. While he


focuses on the police, the problem may affect intercultural training within any


occupation;


[Another] problem is the suggestion that individual police officers need knowledge


of specific cultures for working with peers and citizens who differ from the police.


Implicit in this assumption is the notion that what differences there are among


people in culture and skin colour are significant differences to which the police


should respond; that such attributes should be taken into account .... My first


concern is w ith the likelihood of stereotyping and stigmatization. 1 am concerned


that particular patterns of behaviour will be identified with persons of a particular


skin colour. Rather than combat "racialization," such a practice might increase the


likelihood of its occurrence ... My second concern is that "police intercultural and


race relations training" does not (and cannot) indicate which behaviours are relevant


in particular situations. Tliis almost certainly means tliat any supposedly culturally


specific content that is taught is likely to stigmatize.''


"Racism awareness training" is concerned with attitudes rather than knowledge. This


model attempts to tackle directly the perceived roots of racist conduct: beliefs and


assumptions that are often subconscious. Participants leam about historical sources


of beliefs that some races are superior or inferior to others. They are shown how


subtle forms of such ideas pervade their culture and the systems in which they work,


and are expected to confront their subconscious assumptions to rid themselves of


implicitly racist attitudes. While racism awareness training primarily aims at
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identifying and eliminating beliefs that may result in negative judgments about


people who are perceived as different, many programs also emphasize that cultural


diversity benefits society.


Some trainees find racism awareness training a source of important insights into


relationships among history, culture, institutions, individual attitudes and


discriminatory behaviour. But these programs have also spawned controversy,


especially among trainees with little prior understanding of systemic racism. Many
have difficulty relating histories of racist thinking to their everyday lives and work.


Some find the approach too confrontational, reacting with defensiveness, denial or


resistance to change.' Racism awareness training is also criticized by persons with a


long history of working to combat racism. Ahmed Gurnah comments on such


programs in Britain:


[I]t is doubtful that RAT [racism awareness training] can even achieve its modest


objective to start anti-racist action and instead stands a good chance of diverting that


action or even harming it. There seems no clear strategic route from this kind of


consciousness-raising session to political action. Tliis is not to imply that all anti-


racist education and all anti-racist consciousness training is ineffectual and harmful.


Quite the contrary: both are extremely important, but need to be done in the context


of concrete action. Otherwise the undoubted sincerity and energies of these trainers


is wasted, is misused, becomes harmful and sometimes is even more unethical. It is


misused because it appeals to guilt; it is wasted because it is ineffective; it is


harmful because it can be appropriated by the racist state; and it is unethical because


it can lead to the commercialization of anti-racism.
^


While understanding the subtleties of racism may be necessary to change attitudes


and behaviour, racism awareness is limited as a comprehensive training strategy.


The third, behavioural, model of anti-racism training seeks to equip trainees with


skills to recognize and correct actions that exclude or discriminate against racialized


people. Programs may emphasize organizational and systemic factors that influence


behaviour, as well as develop critical thinking and problem-solving techniques to


prevent conduct with a racist impact. The content is largely drawn from


occupational tasks that trainees perform in their working lives. The goals are to alert


trainees to often subtle discriminatory practices that they or their colleagues may


engage in, and develop skills for adjusting behaviour.


One advantage of focusing on job performance is that it avoids ethical concerns


arising from attempts to change beliefs or attitudes. Though personal beliefs may be


viewed as private, the conduct of justice officials is of vital concern to the public


and an appropriate object of training. In addition, many experts believe a


behavioural approach is more likely to have the desired effect on systemic practices


than attempts to change attitudes. Ungerleider argues that -
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behavioural goals are more realistic than attitudinal goals. For example, training a


police officer how to proceed when searching a Sikh home will be more effective


than trying to directly change his or her attitudes towards South Asian-Canadians/


An English expert on training to prevent racism has also found a behavioural model


of training more effective than knowledge or attitude models, and notes that it may
also change attitudes:


... [I]t has long been established that an increase in knowledge does not necessarily


affect attitudes and that attitudes do not necessarily determine behaviour ....


[B]ehaviouristic psychology provides good theoretical grounds for considering that


attitude change is more likely to be achieved as a result of behaviour change, and


not the other way round. ... A more reasonable and practical objective with regard to


attitudes is not that training should seek to change them, but that it should enable


trainees ... to be capable of managing [attitudes] so that they do not obstruct non-


discriminatory practice in their professional and occupational roles.'


Anti-racism training - whichever combination of models is adopted - has a vital


role to play in securing racial equality in the criminal justice system. All justice


personnel should be equipped with skills to recognize and respond to conduct that


may be discriminatory, disrespectful or exclusionarj' in their own and others' work.


They should also be trained to adapt services where necessary, to ensure that all


users are treated equally. For example, crown attorneys and judges should learn to


identify when an unrepresented person with only a surface command of English


needs an interpreter, and probation officers should learn to assess whether a client


from a racialized community would benefit from programs at an agency specializing


in serving that community. In short, effective job-related training in anti-racism


skills should help all justice personnel understand the practical implications of what


Justice Rosalie Abella describes as "the substantial difference between making


distinctions to accommodate real differences in order to minimize disadvantage, and


making distinctions based on perceived differences which have the effect of unduly


perpetuating it."^


Training programs based on a behavioural model of anti-racism skills should be


developed by the offices responsible for professional development and education


within each justice occupation. Participation in such programs should be mandatory


for employees and lay appointees, and strongly encouraged for others. In addition,


the ministries of the Attorney General and the Solicitor General and Correctional


Services should establish an advisory board on anti-racism training throughout the


criminal justice system. The board would collect information about successful


programs in Ontario and other jurisdictions, summarize and distribute emerging


knowledge about securing equality in the criminal justice system, assist those


responsible for training to find resources and evaluate programs, develop and


publicize good models, and solicit information about training needs from system


users, community groups and professional bodies within the justice system.
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We envisage the advisory board as a short-term catalyst to ensure that effective anti-


racism training is integrated into all aspects of the criminal justice system.


Responsibility for organizing and delivering training should remain with the bodies


responsible for education and training within each justice occupation, since a


successful board that receives appropriate support should be able to fulfill its


mandate within five to 15 years. We therefore propose a review of anti-racism


training in the Ontario criminal justice system after six years and, if necessary, every


three years thereafter to determine whether the advisory board could be disbanded.


Half of the board should consist of community members with expertise in anti-


racism, while the remainder should include representatives of judges, lawyers and


correctional personnel.' The board should be jointly chaired by a judge and a


community member. All members should receive a thorough orientation to each


professional occupation under the board's auspices, including observing their daily


routines. Board members should be paid for their expenses and offered honoraria.


The board should report annually to the legislature and regularly publicize its


activities, in a variety of languages that refiect Ontario's linguistic diversity. Both


professional and community-based board members, particularly the chairs, should be


available to speak with community groups.


12.1 The Commission recommends that anti-racism training programs based


on a behavioural model be established for each justice occupation.


12.2 The Commission recommends that -


a) the ministries of the Attorney General and the Solicitor General and


Correctional Services establish an advisory board to provide guidance on anti-


racism training throughout the criminal justice system.


b) half of the board members be drawn from community agencies with


expertise in anti-racism, the other half consisting of representative judges,


lawyers and correctional personnel. The board should be jointly chaired by a


judge and a community member.


c) an orientation program for advisory board members be established.


d) board members be paid reasonable expenses and offered honoraria.


Equality in employment and appointments
Representation


Equality in employment means that no one is denied opportunity for reasons that


have nothing to do with inherent ability. It means equal access free from arbitrary


obstruction .... If access is genuinely available in a way that permits anyone who so


We have omitted the police because their training is not within the Commission's mandate. But the advisory board


could and perhaps should include the police.
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wishes the opportunity to fully develop his or her potential, we have achieved a kind


of equality.'"


As noted in Chapter 7, one reason for the strong sense of exclusion from justice


experienced by many black and other racialized persons is iinder-representation of


members of their communities among those who work in the justice system. Other


Commission findings suggest that increased representation of racialized people in


the justice system is widely perceived as desirable. Our survey of black, white and


Chinese residents of Metro Toronto, for example, indicates substantial agreement


that the criminal justice system should hire more racial minorities.* The findings


show that -


82% of black, 75% of Chinese and 43% of white respondents strongly or


somewhat agree that the justice system needs more racial minority lawyers.


84% of black, 79% of Chinese and 47% of white respondents strongly or


somewhat agree that the government should make a serious effort to increase the


role played by racial minorities in the justice system.


68% of black, 63% of Chinese and 40% of white respondents strongly or


somewhat agree that the criminal courts would benefit from appointments of


more racial minority judges.^


Many judges in our survey also supported increased representation of racialized


persons in the criminal justice system:


44% of general division, 40% of longer-serving provincial division and 70% of


recently appointed provincial division judges think the criminal justice system


needs more racial minority lawyers.


• 49% of general division, 44% of longer-serving provincial division and 75% of


recently appointed provincial division judges think the courts would benefit from


the appointment of more racial minority judges.


Some barriers responsible for under-representation of racialized people in the


criminal justice system are being dismantled gradually. Justice ministries have


implemented employment equity policies for the police, correctional staff


management and appointments, crown attorneys and court officials. Revised


provincial procedures for appointing judges and justices of the peace, intended to


eliminate the taint of political patronage, have created more openness and


The tnclhodology ot the survey is summarized in Chapter 2, and described in more detail in our Technical Volume.


See Appendix B.


For each question, black respondents were asked specifically about increasing the number of black persons, and


Chinese respondents about increasing the number of Chinese persons Malf ofthe white respondents were asked


about increasing the number of black persons, and the other half about increasing the number of Chinese persons.


White respondents asked about black persons were much more likely to think the numbers should be increased than


those asked about Chinese persons.
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accessibility to qualified individuals from racialized communities. The Equity


Committee of the Law Society of Upper Canada is scrutinizing barriers to entry and


progress in the legal profession, and some Ontario law schools have revised their


admissions procedures to promote equal access.


These efforts have had notable results. Before 1989, for example, few provincially


appointed judges were members of racialized communities, but II percent of new
appointments in the first five years of the new appointments procedures were


members of groups defined as "visible minorities" in Canada." In a 1993 round of


appointments, eight of 21 new justices of the peace were members of racialized


communities. Finally, a recent employment systems review indicates that across its


workforce as a whole, racial minorities are no longer under-represented at the


Ministry of the Attorney General, although they remain under-represented among
crown counsel.'^


No one actively seeking equality denies, however, that more needs to be done.


Within government bureaucracies, employees from racialized communities are


generally recent appointments, on the lowest rungs of the ladder and often hired on


limited-term contracts. Fiscal constraints have blocked promotions and jeopardized


retention of existing employees from racialized communities as well as further


recruitment.


The Commission does not propose growth in the criminal justice system in order to


increase the number of racialized people in justice occupations, since growth would


conflict with the fundamental principle of restraint in applying the criminal process.


However, any recruitment and promotion that occurs should reflect the principles of


equity in employment. Arbitrary barriers to recruitment, employment, retention or


promotion of racialized people should be identified and eliminated, and progress


towards achieving appropriate representation in justice occupations should be


monitored.


As this Report was being finalized, the Ontario Government introduced a bill to


repeal the Employment Equity Act, which provides a framework to accelerate the


dismantling of arbitrary employment barriers. With or without the legislation, equity


in employment must be pursued. Racial equality is a fundamental right in Canada,


guaranteed by the Canadian Charter of Rights and Freedoms, and is fundamental to


the integrity of the criminal justice system.


12.3 The Commission recommends that criminal justice officials responsible


for appointments and employment intensify efTorts to dismantle barriers to


recruitment, hiring, retention and promotion of racialized people, and continue


to monitor progress in achieving appropriate representation.
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Equality in workplaces
Criminal justice employees from racialized communities often experience lack of


support from colleagues and questioning of their credentials, abilities or suitability


for their jobs. A recent task force found, for example, that at the Ministry of the


Attorney General -


• a major issue for racial minorities was the extent to which they were seen as


'token' employees rather than qualified employees .... Employees experienced


"dismissive" behaviour and assumptions about their intelligence because of the


colour of their skin.


• [white, able-bodied, English-speaking males], along with white able-bodied


women, believed that employment equity had "gone too far," that standards had


been lowered."


Commission consultations with and submissions from correctional staff disclosed


widespread experiences of demeaning, insulting and disrespectful treatment. Some
talked about the negative effects of being perceived as token employees, hired or


promoted to meet a quota:


"There is a perception that black people don't have brains or they shouldn't have


reached the level they have because they are not smart enough. Racial minorities [in


corrections] have a higher level of qualification, but they are perceived to have


much lower levels of qualifications. This type of mentality is throughout the system


.... It causes racial minorities to feel that they are the problem."


"Employment equity in corrections has been abused. It has been used to aggravate


racial tensions. It hasn't been properly explained to anyone. You now have women
and blacks who don't want promotions because someone will say, 'oh you only got


it because you are a woman or a black.' Management has done nothing to dispel this


illusion."


"Now that I have been promoted, I feel like I am under scrutiny. If someone white


had received the position, he or she would have been perceived as obviously


qualified. They are watching me very closely - every move that I make, every


decision that I make. I can't walk into a room and not think about being black. I


have not heard anything directly but there is all the stuff that goes through the


grapevine. This makes it more difficult because you are aware that things are said,


but because they are not said to you directly, you have no avenue for dealing with


it."


Other examples of insulting treatment and the effects of harassment were reported in


a brief to the Commission by the union that represents correctional workers:


"They make you feel inferior because you are a black person. One correctional


officer called me 'boy' in front of an inmate and management staff. I told him off. I


do not believe from the way I'm treated that I'm welcome here."
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"During the shift all the officers got together to plan a potluck supper for the break.


I, a black officer, was the only one of 1 8 (managers and staff) not asked to


participate. I was, however, offered any leftovers 1 might want after everyone had


finished eating and left the area."


"They should have to pay damages for the mental anguish I have suffered. I have


had to get up at 2:00 a.m. on many mornings and go down to the basement so my
family wouldn't see or hear me cry."


"I am undergoing therapy .... and I was rather surprised to hear that other patients


who are black employees of the Ministry seem to share the same basic story. I [had]


thought it was a case of me suffering from my own paranoia."


Workplace harassment is unlawful and specifically prohibited by the Workplace


Discrimination and Harassment Prevention Policy of the Ontario government. This


policy defines harassment as comment or conduct that is offensive, known or should


reasonably have been known to be unwelcome and based on a variety of grounds


including "race/colour, ancestry, place of origin, ethnic origin, language or dialect


spoken, citizenship or religion." It provides for formal and informal resolutions of


complaints, and confidentiality and fair treatment of the complainant (and the


alleged offender); imposes clear and specific duties on managers; and requires all


employees to be trained to fulfil their obligations to ensure a harassment-free work


environment.


Despite this policy, criminal justice employees from racialized communities continue


to be subjected to offensive and demoralizing treatment. The behavioural model of


anti-racism training we propose should assist all employees to comply with their


obligations to treat racialized colleagues equally, and enhance managers' capacity to


identify and respond to demeaning treatment of racialized staff. But the extent of the


problem in the prisons, as reported by the union, calls for more specific monitoring.


The Commission's Interim Report recommended that Anti-Racism Co-ordinators be


established for adult and youth correctional services. One of the functions we


proposed for the co-ordinators is "conducting periodic and random audits of prison


conditions, programs, practices and services."


This role should be expanded and the Offices of the co-ordinators funded to include


a systematic program of "anti-racism auditing" of the workplace environments of


Ontario prisons. Audits should not document individual experiences of harassment


and discrimination but focus on systemic characteristics and problems in the


workplace. Initial audits of each institution in the Ontario system should be


completed within 12 months, and thereafter carried out every two years in randomly


selected institutions. The auditing program should be developed in consultation with


community-based experts in anti-racism and organizational environments. Audit


findings should be made available in a variety of languages representing Ontario's


diversity, and widely distributed.
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12.4 The Commission recommends that -


a) the Offices of the Anti-Racism Co-Ordinators establish systematic programs


of anti-racism auditing of the workplace environments of Ontario prisons.


b) initial audits of each institution be completed within 12 months, and follow-


up audits carried out every two years in randomly selected institutions.


c) the auditing program be developed in consultation with community-based


experts on anti-racism and organizational environments.


d) audit findings be made available in a variety of languages and widely


distributed.


Participation in policy-making
Participation of members of racialized communities in the policy-making process is


vital to secure equality in the criminal justice system. Policy provides structure and


direction for the system, and reflects choices about how the system should operate.


Inclusion of community membersin policy-making may enhance knowledge about


and confidence in the criminal justice process, while exclusion may breed suspicion


and alienate people from the system.


The Commission received numerous complaints about barriers to participation by


members of racialized communities in the development of criminal justice policy.


Four main barriers were identified. The first is lack of general information about


how to participate effectively in the process. Members of racialized communities


often do not know how policy is made, which means that their views and concerns


do not reach policy-makers. A related barrier is lack of information about specific


policy issues under consideration. If policy proposals are not shared with the


communities in a timely fashion, even those with some knowledge and expertise in


policy development will be unable to make a useful contribution.


A third barrier is that members of racialized communities generally lack the


resources to obtain professional and technical advice on gaining access to decision-


makers and in developing positions in relation to policy issues. Such advice is vital


to effective intervention. The final barrier we identified is the legacy of previous


sporadic attempts to consult members of racialized communities about criminal


justice policy. These have often been organized hurriedly and late in the process,


leading participants to conclude that their input had little or no importance.


Participants in these exercises generally feel they have been treated disrespectfully


and resent the wasting of their time. Many are cynical about working within the


system again.


We commissioned a study of opportunities and barriers to the participation of


racialized people in criminal justice policy-making from lawyers with considerable


expertise in this area. Analyzing several policy initiatives in criminal justice, they


found that
-'"*







402 MOVING FORWARD


the involvement of racial minorities in criminal justice policy development over the


last decade has been random, ad hoc, and, at times, non-existent [M]ost justice


policy [is] developed first, then reaction sought, thereby leading to "hit and miss"


results.


This hit and miss approach has had three consequences. First, inappropriate or


insensitive justice policies have been allowed to proceed. Secondly, it has led to


marginalization of racial minorities and their treatment as special interest groups


... Thirdly, it has resulted in too much emphasis being placed on process and


bureaucratic mechanisms for enhancing racial minority participation, and not


enough emphasis on actual consultation/collaboration in the development of


policy. The net effect of the [approach] to date ... has been the diffusing rather


than enhancing of racial minority voices in the development of justice policy.


The study also found that -


policy consultations with members of racialized communities are normally the


result of direct and forceful pressure from these communities.


• failure fully to include racialized people in policy development may threaten the


viability of such initiatives.


once genuine opportunities for meaningful participation have been offered,


members of racialized communities have made important and effective


contributions to policy development.


These findings indicate a need for a comprehensive strategy to enhance the


participation of racialized people in developing criminal justice policy, which should


be part of a broader commitment to consult the people of Ontario. The strategy


should promote concrete expectations for community participation in criminal justice


policy-making and include training to assist community members to participate


effectively.


Government bodies should be required to publish standards for community


participation in policy-making, for which ministers are held accountable. The


standards should deal with informing communities of the process as early as


possible, allotting sufficient time for responding to proposals, and internal ministry


alerts to policy-makers regarding policy that may be of particular concern to


racialized communities. They should also encourage innovative methods of


including racialized communities in developing routine policies. Performance against


the standards should be evaluated at the conclusion of every policy-making exercise.


When developing the standards, ministries should draw on government agencies,


such as the Ontario Women's Directorate and the Ontario Native Affairs Secretariat,


which have expertise in serving and consulting historically excluded groups.


Community members who wish to play an ongoing role in developing criminal


justice policy should receive training on the policy-making process and education on
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policy initiatives as they arise. The goal of training is to develop powerful voices


within racialized communities who know how to communicate with government on


the concerns of their constituencies. These programs should include explanations of


the justice system as a whole, the role of justice policy, the structure of the Ontario


public service, political and legislative processes, and the development and


channelling of policy through to implementation. Different opportunities for


participation and structures for securing community input should also be included.


The ministries of the Attorney General, the Solicitor General and Correctional


Services, and Community and Social Services should develop the training program,


and draw on resources such as Ontario law schools, lawyers' associations, judges


and policy-makers to formulate the curriculum and deliver instruction.


12.5 The Commission recommends that the ministries of the Attorney General,


the Solicitor General and Correctional Services, and Community and Social


Services -


a) establish standards for securing community participation in developing


criminal justice policies.


b) develop a training program for community members who wish to participate


in developing criminal justice policy.


Monitoring outcomes
Commission findings of racially discriminatory outcomes at key points in the


criminal justice process raise the question of whether monitoring to secure equality


should permit ongoing statistical comparisons of the treatment of racialized and


white persons. Such monitoring would provide a means of assessing the


performance of the criminal justice system against the goal of equality, identifying


areas of failure and evaluating the effects of reforms on equality.


The principal argument against gathering statistics on the treatment of racialized


persons within the criminal justice system is that such data are often misinterpreted


and misused to posit spurious links between race and criminality. Thus a measure


intended to combat systemic racism may end up promoting it. The Commission


found considerable fears among racialized communities that any recording of race in


the criminal justice system would ultimately be used perniciously, rather than to


eliminate discrimination. For example, participants in a Commission focus group


said:


"No stereotype follows black people around more than criminality .... Statistics will


mean that ... we are going to get over-policed and heavier sentencing."


"The negative portrayal of black people in society makes the collection of statistics


problematic. Black people become the target of police because of this negative


portrayal. Numbers are used to justify continued existence of this belief"
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Some participants pointed out that even if the danger of racist misinterpretation was


small, monitoring may not be useful because data are incomplete or difficult to


interpret:


"Race statistics capture only one area of a person ... It is important not to highlight


just race but to look at other variables [such as] class, socio-economic background


and education."


"The question should be posed as to what kind of statistics for what purposes. In


particular, without data it is difficult to identify differential treatment, but with data


it is [also] difficult to identify differential treatment .... For example, suppose you


find that a bigger percentage of the black population in Toronto commit crimes ... Is


the cause racism? Is the cause discrimination? Is the cause poverty? [The data]


wouldn't tell you if there is differential treatment or not."


Others consulted by the Commission were prepared to consider comprehensive


monitoring, so long as the underlying assumptions and goals of data collection and


analysis are directed at addressing racism, and community-based controls limit the


risk of harmful uses of the data:


"When we talk about collection of stats or any other kinds of data in relation to


racism, there has to be ... some acknowledgment that racism is an issue and that you


are looking for information that will help you fix the particular problem - in this


particular instance in the criminal justice system. The purpose is not to collect race


stats. It is to collect data to help you fix the criminal justice system. That also


presumes that you have a commitment to actually do something to fix this."


"You cannot ask institutions that are racist to compile stats. It has to be done in an


impartial/objective manner - to [allow] accountability .... It is important that the


communities and people being studied and who are affected by those stats have a


voice in all aspects of the collection."


"Black and racial minority groups would need to be involved in policy development


about collecting statistics to monitor the system. When the policy directly affects the


lives of blacks and [other] racial minorities, there is a need for those communities to


have some control."


A recent British Royal Commission strongly recommends systematic monitoring "to


establish how minorities are treated, and thus to identify the measures which are


needed to ensure as far as possible that the rules, procedures and practices of the


criminal Justice system are applied and seen to be applied, in the same way to all.""


This recommendation endorses the position of Britain's Commission on Racial


Equality, whose brief argued.


If any reforms are to achieve greater effectiveness and fairness in any part of the


criminal justice system, then a consistent and comprehensive system of ethnic


record-keeping and monitoring is ... a prerequisite."'
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.... Ethnic data should be integrated into all normal procedures to facilitate continuity


and consistency. The information will be of value to each of the principal justice


agencies. Each of them would be able to evaluate those decision-making areas for


which they alone are responsible .... Additionally, since criminal justice is a process,


it would be possible to assess the effects of decisions made by several agencies. For


example, rates of acquittals could be compared with those concerning charges and


prosecutions. This is essential to establish how some ethnic groups are propelled


through the criminal justice system at a much faster rate than others."


Findings documented earlier in this Repoil clearly demonstrate that the Ontario


criminal justice system could benefit from carefully planned and controlled


systematic monitoring. But monitoring, of course, only assists in identifying


problems; it does not guarantee they will be solved. Moreover, community concerns


about the risk that data will be misused may present a significant barrier to


acceptance of such monitoring. This problem is hard to overcome. Racialized


assumptions about criminality are widespread in Ontario despite the absence of local


data. Canadians have easy access to information about the United States and may


simply assume that Ontario statistics are similar.


Media scare stories about "ethnic" crimes may also fuel racialized beliefs about the


criminality of particular races or cultures. Would such assumptions and beliefs


become more pervasive if statistics comparing criminal justice processing of white


and racialized people in Ontario were available? Or would such information provoke


action to eliminate discrimination and address other factors that contribute to


differential representation in the administration of justice? At present, answers to


these questions can only be speculative.


The Commission believes that comprehensive monitoring of criminal justice


outcomes should be attempted, through a pilot project. Data on decisions at key


stages of the justice process should be collected, analyzed and distributed by an


agency independent of provincial Justice authorities. Guidelines should be


established in collaboration with racialized communities to collect, maintain and


distribute such information in a manner that minimizes the danger of their


misinterpretation or misuse. After five years the project's contribution to achieving


racial equality in the criminal Justice system should be evaluated, and its monitoring


scrutinized for any adverse impact on black and other racialized people.


Members of racialized communities should be involved in developing and evaluating


the project. If possible, the Canadian Centre for Justice Statistics should be


commissioned to run this program. The Centre has a strong reputation for high-


quality, rigorous data collection, and its data security is unrivalled in Canada. In


addition, as a branch of Statistics Canada, the centre has ready access to other


relevant data, particularly demographic variables, that are significant to interpreting


criminal justice processing. If the centre is unable to undertake the project, a


publicly funded research body such as a university institute should be engaged.







406 MOVING FORWARD


12.6 The Commission recommends that -


a) the ministries of the Attorney General and the Solicitor General and


Correctional Services fund a pilot project to monitor treatment of racialized


people in the Ontario criminal justice system. The project should be conducted


by a public sector research agency that is independent of the provincial justice


authorities.


b) the impact of the project on racial equality in the criminal justice system


and on racialized people in Ontario be evaluated after five years.


c) members of racialized communities be involved in developing and evaluating


the project. Safeguards against misuse of this information should be developed


for its collection, maintenance and distribution.
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Chapter 13


Looking Forward


As operators [of the criminal Justice system] we might well tend to be


defensive of our portion of the process and quite generous with blame


when directed to others .... The public is not interested in the


distribution of blame ... the public will not stand for a "not me. it's


him" attitude .... The public expects from all of us collectively


direction, remedies, reform - but most of all results. We must not.


however, fall into a state of collective guilt and find nothing right


with our court system .... We have one of the best court systems in the


world. But that does not ... make it better than it is, nor as good as


it should be.


- Mr. Justice Antonio Lamer,


then president of the Law Reform Commission of Canada,


now Chief Justice of Canada'


Systemic racism, the social process that produces racial inequality in how people are


treated, exists in the Ontario criminal justice system. Commission findings leave no


doubt that racialized people experience the system as unfair and that at key points in


the adminstration of justice, the exercise of discretion has a harsher impact on black


than white people.


We have shown that perceptions of unequal treatment in the criminal justice system


are by no means confined to a small and unrepresentative minority of racialized


persons. They are widely held within the black and Chinese communities of Metro


Toronto, and shared by significant proportions of white Metro residents, defence


counsel and recently appointed judges of the provincial division. They are also


recognized by some other provincial division judges, some general division judges,


and crown attorneys, correctional officials and police officers.


We have documented massive differentials in prison admission rates between white


and black men, women and youths, and dramatic growth in this disparity in recent


years. We have reported examples of irrelevant references to the presumed


foreignness of racialized persons in administrative files and in open court. We have


found evidence of differential treatment of white and black men by the police and
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crown attorneys, and at bail and sentencing hearings. The conclusion is inescapable:


the practices of the criminal justice system tolerate racialization.


What should be done?


Should we look for scapegoats to take the blame? Obviously not. Systemic racism is


a social process. Eliminating its effects from the criminal justice system requires


collective action by all its members.


Should acknowledgement of collective guilt be demanded? This would clearly be


pointless. The goal is not proof of remorse, but change. Lessons from the past must


be learned, but the debilitating effects of guilt, which too often clouds vision and


inhibits action, should be avoided.


Neither recrimination nor guilt is a foundation for the necessary "direction,


remedies, reform - but most of all results." What is needed instead is an aggressive


commitment to the task of securing racial equality. This will require integrating


principles of inclusion, responsiveness and accountability into all aspects of the


criminal justice system, together with an overriding commitment to restraint when
invoking the criminal process.


Twenty years ago. Justice Lamer, now Chief Justice of Canada, described over-use,


or as he put it, "abuse," of the criminal law as a sickness plaguing the criminal court


system:


Because we have not restrained the criminal law to its proper function - that is the


protection of those values which are important to our kind of society - much of the


marginal ity which is now being inadequately dealt with through the criminal courts


should have either not been criminalized legislatively or, if properly criminalized,


should not have been prosecuted, and should have been dealt with through diversion


and other social means of coping with marginality. Many trials are about situations


which should not be in criminal court .... This abuse of the criminal law and the


criminal process has ... deformed our perceptions of what a criminal trial is all about


.... Because of this our criminal courts are incapable of dealing efficiently with those


cases which they should not be getting, but worse, they are incapable of efficiently


dealing with those cases which they should be getting ....


A criminal court is not and should not be a purely fact-finding committee with a


decisional power to which a dispositional power is added. A criminal trial is a place


of teaching and a criminal trial is a demonstration of the respect we hold for our


society's cultural and moral values that have come under attack. It is not merely a


process by which we find out if that is the person with whose life we are going to


fiddle.^


The "sickness" described by Justice Lamer continues. The criminal justice system is


still used excessively to deal inadequately with minor social problems. Its
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proceedings too often amount to little more than verification that grounds exist for


'fiddling" with the life of the person before the court. Restraint is fundamental if the


criminal justice system is to resist demands to invoke it for every social problem,


including the many it cannot solve.


Restraint is also essential to ensure that petty problems, conflicts and disputes do not


overwhelm the system's capacity to deal effectively and sensitively with those


situations properly before it. If criminal justice is indeed about declaring and


demonstrating respect for fundamental social values, its moral force should not be


diluted by overuse when such values are not at stake.


Finally, while lack of restraint may reinforce racialization, restraint helps the justice


system repudiate it. An unrestrained system may contribute to racialization in


society at large through heedless application of its might to even the most trivial


incidents that are recorded as offences. Because a racialized person, unlike a white


person, is viewed as representing his or her race, the processing of each trivial


offence by a racialized person reinforces stereotypes about inherent criminality of


the person's community. While the criminal justice system is obviously not


accountable for social inequalities that may cause Aboriginal and some racialized


persons to be over-represented among marginal people in our society, it must take


responsibility for how it treats this clientele.


An unrestrained system also creates conditions for tolerating racialization internally.


The personnel of an overloaded system may be forced to take shortcuts simply to


manage their work. Snap judgments based on perceived patterns and unexamined


assumptions flourish in such an environment. Officials may be too busy even to


reflect on the risk of discrimination or inappropriate actions in their own practices,


still less to detect evidence of bias elsewhere in the system.


Conversely, a restrained criminal justice system may repudiate racialization by


refusing to exercise petty control of people perceived as a nuisance. The personnel


of a restrained system have time and resources to exercise discretion with greater


care. They have the capacity to respond promptly to indications that services must


be changed to secure equality in an increasingly diverse community. Officials of a


restrained system may have the time to monitor their own practices for evidence of


discrimination, as well as those of others.


In addition to exercising restraint, our criminal justice system should strive to be


inclusive, responsive and accountable.


An inclusive criminal justice system integrates the needs of all users into a seamless


whole. The system adapts to the cultural, linguistic and religious diversity of users,


rather than forcing them through an unfamiliar and inflexible system. Such


adaptation is incorporated into routine practices rather than being viewed as special
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treatment. The personnel of an inclusive system are alert to signs of greater diversity


in the community they serve, so that systemic changes to accommodate diversity are


introduced early and smoothly. By anticipating and integrating the needs of all


users, an inclusive system avoids favouring only those who fit into a uniform mould.


An inclusive criminal justice system secures the fullest possible participation from


diverse communities in policy-making, management of the system and service


delivery. An inclusive system reaches out to those who may be or may feel


excluded, and encourages their involvement. Securing participation of diverse


communities enhances confidence that justice is open to all.


A responsive criminal justice system is open to criticism. It solicits and gives equal


respect to the views of everyone affected by the system. Willingness to learn, as


opposed to denial or defensiveness, is the hallmark of a responsive system. By being


open to criticism, a responsive system reduces the risk that its practices passively


tolerate racialization.


A responsive criminal justice system is committed to addressing the concerns of its


users. It treats criticism as a challenge to do better, and takes responsibility for


improving its practices. The needs of its users rather than the convenience of its


personnel determine its priorities. A responsive system is attuned to symptoms of


racialization in its practices.


An accountable criminal justice system works in partnership with the community it


serves, and treats racialized persons as full members of the partnership. It reports,


explains and justifies its actions and decisions, and collaborates with the community


in setting directions. An accountable system reduces the risk of inadvertent


acceptance of practices that produce racial inequality.


An accountable criminal justice system adheres to publicly known standards of


equality that have been developed with its community partners. Practices are


monitored and failures to meet the standards are corrected. By adhering to such


standards, an accountable system enhances confidence in its commitment to racial


equality.


412







Looking Forward 413


Endnotes


' Antonio Lanier, "The Courts and the Community," in The Community and the Administration


of Justice: Proceedings of the Second Conference of Applied Criminology, May 5, 6 and 7,


1976, ed. C.H.S. Jayewardene, (Ottawa: University of Ottawa Department of Criminology,


1976), p. 25.


^-
Ibid., pp. 26-7.


413











Recommendations


Chapter 5


Imprisonment before Trial


5.1 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services, in


consultation with interested community organizations, lawyers, police


services and police associations, develop operating guidelines based on the


principle of restraint in exercising powers to detain arrested persons and to


impose conduct restrictions upon release. The guidelines should be made


public.


b) police


to


lice officer training materials and programs be modified and standardized


._ reflect the principle of restraint in exercising the arrest power and the duty


to release arrested persons.


c) the Ministry of the Solicitor General and Correctional Services monitor


operating guidelines and training programs to ensure that all materials on


police detention and release reflect the principle of restraint embodied in the


Criminal Code.


5.2 The Commission recommends that -


a) upon arrival at a police station with a detained person, an arresting officer be


required to complete a form explaining why the accused has not been


released. The form should be counter-signed by the officer in charge.


b) an officer in charge who decides not to release the accused be required to


record an explanation of the decision on the form used by the arresting


officer. The officer in charge should also be required to explain the reason


for detention to the accused and provide an opportunity to respond. Any


response by an accused should be recorded on the same form as the reasons


given by the police officers.


c) crown attorneys at the bail hearing be required to disclose to defence or duty


counsel the written police explanations for using arrest and detention powers,


as well as the response, if any, of the accused.
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d) police explanations for detention and responses of accused persons be


videotaped whenever possible. The existence of such a videotape should be


disclosed in writing to crown counsel at the bail hearing, who in turn should


be required to disclose it to duty or defence counsel.


5.3 The Commission recommends that -


a) upon deciding to impose conditions on the release of an accused, the officer


in charge be required to complete a form explaining why each condition is


deemed necessary.


b) an officer in charge who imposes conditions on the release of an accused be


required to explain why and provide an opportunity for the accused to object.


Any objection by an accused person should be recorded on the same form as


the reasons given by the officer in charge.


c) any accused subject to police-imposed conditions be given a copy of the


form explaining the reasons for each condition.


5.4 The Commission recommends that -


a) release documents issued by the police contain printed advice that an


accused may apply to be relieved of release conditions on any appearance in


court.


b) duty counsel adopt the routine practice of asking accused persons whether


they are aware of the right to apply to be relieved of release conditions


imposed by the police. If requested by an accused person, duty counsel


should assist in applying for relief.


5.5 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services, in


consultation with interested community organizations, lawyers, police


services and police associations, develop a checklist of information about an


accused person relevant to show cause reports.


b) crown attorneys request the police to explain in writing the relevance of any


reference to an accused person's immigration status, nationality, race,


ethnicity, religion, place of origin or birth that is contained in a show cause


report.


5.6 The Commission recommends that police not refer to an accused person as


being under a removal order in show cause reports without verifying that


Citizenship and Immigration Canada intends to remove the person from Canada.







Recommendations 417


5.7 The Commission recommends that -


a) the Ontario Legal Aid Plan estabhsh the position of "bail interview officer"


to assist persons detained by the police to prepare for bail hearings.


b) legal aid area directors work together with members of the local bar, crown


attorneys and representatives of interested community organizations to


establish a training program for bail interview officers. The program should


include working with interpreters and interviewing skills, as well as


information on the bail system and anti-racism.


c) legal aid area directors establish co-operation protocols with local police


services to secure access to police holding cells for bail interview officers


and to arrange for interviews to be conducted in private.


5.8 The Commission recommends that the Government of Ontario propose to the


Government of Canada that it repeal the reverse onus provision of the Criminal


Code for importing, trafficking and related charges under the Narcotic Control Act.


5.9 The Commission recommends that the Crown Policy Manual's provisions


regarding bail be amended to -


a) eliminate general and irrelevant references to immigration or citizenship


status.


b) warn of the potential for inadvertent discrimination inherent in relying on


such factors as residence and employment history to predict whether an


accused person will appear in court.


c) warn crown attorneys that evidence relating to the accused's "roots in the


community" generally should not be used to seek detention on the secondary


ground.


d) direct crown attdneys to treat refugee claimants as ordinarily resident for the


purposes of bail hearings.


e) require crown attorneys to ensure that an accused person is not unnecessarily


detained because a surety bail is set too high.


f) require crown attorneys to ensure that conditions placed upon release are


directly and substantially related only to securing the accused's attendance in


court or to preventing the commission of offences or interference with the


administration of justice while on bail. Unnecessary and intrusive conditions


such as "carry bail papers" should be avoided.


g) direct crown counsel that expeditious processing of bail variation


applications in provincial division courts be a high priority.
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5.10 The Commission recommends that education for justices of the peace and


judges regarding bail include training to -


a) avoid assumptions that may subtly discriminate against racialized persons.


b) avoid discriminatory application of criteria related to community ties.


c) assess occupation, place of residence and cultural background of accused


persons to ensure that financial release conditions do not impose needlessly


onerous burdens.


d) ensure that conduct restrictions imposed upon release do not interfere with


the lives of accused persons any more than is strictly required.


5.11 The Commission recommends that the Ministries of the Solicitor General and


Correctional Services and the Attorney General sponsor research into empirically


based indicators to assist the courts in deciding whether to grant pre-trial release.


5.12 The Commission recommends that -


a) the Government of Ontario guarantee funding for existing bail programs and


increase the number of bail programs to ensure adequate supervision services


in all urban centres.


b) bail programs be funded to assist racial and linguistic minority communities


and, in concert with interested individuals and community groups, develop


culturally inclusive bail supervision.


c) bail programs be funded to retain interpretation services.


d) responsibility for bail programs be transferred to the Ministry of the Attorney


General and include supervision of persons awaiting disposition of


immigration and refugee hearings.


e) the Ministry of Community and Social Services, in concert with existing bail


programs and interested community organizations, consider the feasibility of


a bail supervision program for youths aged 12 to 15.


5.13 The Commission recommends that


-


a) under the supervision of the local administrative judge, court administrators


develop procedures to ensure early notification of the impending arrival of a


linguistic minority accused for a bail hearing.


b) wherever possible, interpreters be available to assist counsel and crown


attorneys communicate with an accused person outside the bail hearing. If an


interpreter cannot personally attend, telephone access to an interpreter should


be available.
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Chapter 6


Charge Management


6.1 The Commission recommends that -


a) the Ministry of the SoHcitor General and Correctional Services establish


provincial guidelines for a formal police cautioning system.


b) the guidelines require police officers to use the cautioning power instead of


charges unless the need for charges is justified in writing.


c) the use of the cautioning power and its relationship to charging practices be


monitored for evidence of "net-widening" and racial bias.


6.2 The Commission recommends that -


a) the Ministries of the Solicitor General and Correctional Services and the


Attorney General develop general criteria for Ontario police services to


establish enhanced cautioning systems that include community accountability


conferences.


b) Ontario police services, in concert with interested community organizations


and individuals, establish enhanced cautioning systems that include


community accountability conferences.


c) the Ministry of the Solicitor General and Correctional Services provide start-


up and training funds for enhanced cautioning systems.


d) enhanced cautioning systems be monitored for recidivism rates and


satisfaction with the process, and for evidence of net-widening and racial


bias.


6.3 The Commission recommends that the Ministry of the Attorney General


establish a committee that includes crown attorneys and other Ministry officials,


defence counsel, and representatives from racialized communities to advise on


revisions to the Crown Policy Manual.


6.4 The Commission recommends that the Ministry of the Attorney General


establish a protocol with the federal Department of Justice to allow young persons


charged with drug offences to be diverted from the criminal process and into the


Alternative Measures Program.


6.5 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services -


a) translate the formal caution given to a suspect on detention or arrest into the


principal languages spoken in various Ontario police jurisdictions.
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b) direct police services to provide this caution to suspects in the appropriate


languages before questioning them.


6.6 The Commission recommends that poHce personnel receive training about the


dangers of assuming competence in EngHsh when an arrested or detained person


from a linguistic minority community has a surface grasp of English.


6.7 The Commission recommends that the Ontario Legal Aid Plan be funded to


establish three-way telephone communications to allow accused persons from


linguistic minority communities who are in custody to speak with duty counsel


through an interpreter.


6.8 The Commission recommends that -


a) the Ministry of the Attorney General allocate additional funding to enable the


Ontario Legal Aid Plan to have a duty counsel available to give advice in


multi-court facilities. Such "advice duty counsel" would not generally appear


in court, but would be available in private offices in or near the courthouse


to provide immediate advice to accused persons, their supporters and family


members.


b) the Ministry of the Attorney General make provision to expand duty counsel


clinics in response to changing community needs, after broad consultation


and subject to review.


c) where "advice duty counsel" or duty counsel clinics are not available. Legal


Aid area directors publicize the availability of and issue legal advice


certificates to accused persons and their families or supporters who request


legal advice in criminal matters.


6.9 The Commission recommends that the Ontario Legal Aid Plan -


a) make linguistic and cultural interpretation services available during


application interviews.


b) prepare and widely distribute brochures and videos in the principal languages


served by each area office that explain the range of services available


through the plan, and the purpose and likely content of interviews to be


conducted by staff.


6.10 The Commission recommends that the Ontario Legal Aid Plan direct area


directors to take a flexible approach to requests for a change of lawyer if the client


maintains that racism has caused the relationship with the lawyer to break down.


6. 1


1


The Commission recommends that -


a) the Ontario Legal Aid Plan be specially funded to ensure that duty counsel is


able to assist unrepresented accused persons to obtain disclosure of the case


against them.
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b) information about such duty counsel services be included in all official


documents given to accused persons. This information should use plain


language and be available in a variety of languages that reflect Ontario's


linguistic diversity.


c) Legal Aid area directors work together with local court administration


committees and interested individuals and community groups to ensure that


unrepresented accused obtain disclosure in a complete and timely fashion.


The views of unrepresented accused persons should be surveyed, and an


annual report should be published as part of the Legal Aid Plan's annual


report.


6.12 The Commission recommends that -


a) pilot projects in which accused persons attend pre-trial conferences be


established. Interpreters should be present if necessary.


b) in cases involving accused persons charged under the Young Offenders Act,


parents or guardians be entitled to attend such conferences, unless the Act
would exclude them from court proceedings.


c) surveys of all participants in these pilot projects be regularly conducted.


Outcomes of these surveys should be reviewed by a consultative committee,


which should report to the Attorney General after two years.


6.13 The Commission recommends that a police officer connected with a


prosecution should not participate in pre-trial conferences unless the accused person


is present.


6.14 The Commission recommends that -


a) before accepting any plea of guilty, the presiding judge conduct an inquiry to


ascertain the accused's comprehension of the nature and implications of the


plea, voluntariness and understanding of the independence of the judge. This


plea comprehension inquiry should be conducted in language appropriate to


the age, education level and linguistic skills of the accused.


b) the Ministry of the Attorney General collect written examples of plea


comprehension inquiries for rewriting into plain language, and translate


standard questions into various languages that reflect Ontario's linguistic


diversity.


c) the Attorney General seek an amendment to the Criminal Code requiring a


sentencing judge to conduct a plea comprehension inquiry whenever an
accused pleads guilty, regardless of whether the accused is represented by
counsel.


6.15 Tlie Commission recommends that whenever crown attorneys are satisfied that


a woman has decided voluntarily, and not as a result of coercion by the accused or
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others, that prosecution of an assault charge will harm her, her decision should be


treated as constituting "exceptional circumstances" requiring withdrawal of the


charges.


6.16 The Commission recommends that regional senior crown attorneys -


a) conduct annual surveys of local crown attorneys, staff and users of the


Victim/Witness Assistance Program to determine linguistic needs of victims


and witnesses in each region and identify deficiencies in the provision of


translated information.


b) work with the Victim/Witness Assistance Program, community-based


agencies and the police to expand the distribution and dissemination of


information about the program to racialized communities.


6.17 The Commission recommends that the Victim/Witness Assistance Program be


expanded to serve all of Ontario's trial courts and to include cultural interpretation


services.


Chapter 7


Court Dynamics


7.1 The Commission recommends that -


a) the Law Society of Upper Canada establish a complaints office where


anonymous or confidential complaints about racist conduct by judges or


lawyers may be filed.


b) this office informally investigate such complaints and, where they are


confirmed, file a formal complaint with the Ontario or Canadian Judicial


Council in the case of a judge, or initiate disciplinary proceedings in the case


of a lawyer.


c) the confidentiality of the complainant be protected. When a factual dispute


arises the complainant should be advised that further processing of the


complaint requires filing it directly with the appropriate body.


d) lawyers be under an ethical obligation to report to the complaints office any


racist conduct they observe on the part of a judge, lawyer, other officer or


employee of the courts.


e) all other officers and employees of the courts also be encouraged to report


any racist conduct to the complaints office.


7.2 The Commission recommends that the Law Society widely publish information


about itself and the complaints mechanism, including information about how to


obtain assistance in making complaints. In providing such information, the Law
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Society should strive to eliminate cultural and linguistic barriers and, where


necessary, help members of the public in preparing formal complaints.


7.3 The Commission recommends that -


a) the Law Society of Upper Canada establish an ethical obligation, together


with practical guidelines, to govern lawyers" conduct when they observe


racist acts.


b) judges and lawyers take every available opportunity to counsel any


colleagues who make racist comments, even outside the courtroom, that such


statements are unacceptable and reflect badly on the Ontario criminal justice


system.


7.4 The Commission recommends that judges, justices of the peace and counsel


adopt an approach of scrupulously identifying the relevance of any reference to race


before it is introduced in court.


7.5 The Commission recommends that -


a) existing courtworker programs be maintained and guaranteed funding by the


Ministry of the Attorney General.


b) additional courtworker programs be established, particularly those offering


services to youth.


7.6 The Commission recommends that the Ministry of the Attorney General -


a) develop objective and consistent accreditation standards for interpretation and


translation, which should be used to certify training programs for court


interpreters. Such programs should include specific instruction on issues of


violence against women, and a practicum funded by the Ministry in which


trainee interpreters "shadow" experienced accredited interpreters in


courtrooms for up to three months.


b) fund translation of a glossary of legal terms and phrases in common court


usage into the principal source languages used in Ontario.


7.7 The Commission recommends that whenever an interpreter is used, the trial


judge or bail justice explain the role and expectations of an interpreter in open court.


The judge or justice should -


a) state that the interpreter is a neutral professional, employed by the court to


translate what is being said. In jury trials, this explanation should be given in


the presence of the jury.


b) inform the accused person and any witness that he or she may apply to the


presiding judicial officer to replace an interpreter whom he or she feels has a


conflict of interest or may otherwise not be impartial;
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c) verify that the accused and the interpreter have had sufficient opportunity to


ascertain mutual understanding;


d) advise the accused person and the interpreter to alert the judge and request


clarification if at any time either is unable to understand or hear what is


being said;


e) request that observers who have concerns about the quality of interpretation


inform crown or defence counsel.


7.8 The Commission recommends that all court testimony and interpretation be


audiotaped and retained as part of the official record of proceedings.


7.9 The Commission recommends that judges, crown counsel, employed duty


counsel and justices of the peace receive training in working with interpreters.


7.10 The Commission recommends that court personnel ensure that interpretation


be audible to persons in the court.


7. 1


1


The Commission recommends that the Juries Act be amended to permit landed


immigrants to serve as jurors if they have lived in Canada for three years and are


otherwise eligible.


7.12 The Commission therefore recommends that the Juries Act be amended to


establish the Ontario Health Insurance Plan database as the source for jury pools in


Ontario.


Chapter 8


Imprisonment after Conviction


8.1 The Commission recommends that


-


a) the Ontario Legal Aid Plan be specially funded for a program of test cases


that may contribute to greater racial equality in sentencing.


b) the Plan publicize this special initiative to lawyers, legal clinics and


interested community groups.


c) intervenor funding be available from the Plan for legal clinics and other


interested groups to seek leave to raise systemic issues regarding racial


equality before the Court of Appeal.


d) the Attorney General of Ontario seek intervenor status on sentencing appeals


from federal prosecutions to submit evidence of systemic discrimination.
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8.2 The Commission recommends that -


a) regional senior judges maintain an up-to-date catalogue of community


services available for non-prison sentences. The catalogue should be


distributed to all sentencing judges at local courts, circulated to local


probation offices and made available to lawyers and members of the public


attending courthouses.


b) regional senior judges prepare an annual report on local services for non-


prison sentences that should be filed with the Chief Judge for analysis and


distribution.


8.3 The Commission recommends that -


a) the Chief Judge of the provincial division and the Chief Justice of the


general division establish programs for judges to visit provincial adult and


youth institutions in the regions where the judges sit.


b) educational programs should provide for judges who preside over criminal


cases to make such visits within one year of their appointment and at least


every five years thereafter.


8.4 The Commission recommends that the Crown Policy Manual -


a) require crown attorneys to obtain and present to a sentencing judge


information about any time spent by a convicted person in pre-sentence


custody.


b) direct that when a convicted person is unrepresented, crown counsel should


not seek a higher sentence simply because the person does not indicate an


intention to plead guilty before a trial or preliminary hearing date is set.


c) direct that when seeking more than the minimum appropriate sentence for a


similar offender for a similar offence committed in similar circumstances, a


crown attorney state the reasons in open court.


8.5 The Commission recommends that Ontario correctional ministries and the


Ministr>' of the Attorney General conduct research into race differentials in pre-


sentence and pre-disposition reports, and into the relationship between pre-sentence


and pre-disposition reports and sentencing outcomes.


8.6 The Commission recommends that Ontario correctional ministries -


a) direct probation officers to request an explanation in writing whenever a pre-


sentence report source provides material that refers to a convicted person's


race, ethnicity, immigration status, religion or nationality.


b) direct probation officers to review with their area manager any unsatisfactory


explanation of such a reference provided by a source in a public sector
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agency. If the area manager agrees that the explanation is inappropriate, this


should be communicated to a senior supervisor of the source.


Chapter 9


Racism Behind Bars Revisited


9.1 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services, in consultation with the Ministry's Anti-Racism


Co-ordinator -


(a) review the Ministry of Correctional Services Regulations in order to


eliminate subjective elements of the definitions of misconduct wherever


possible.


(b) review policies for resorting to the disciplinary process and imposing


penalties in order to achieve greater restraint and consistency.


9.2 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services, advised and assisted by the Ministry's Anti-Racism Co-


ordinator, review policies and procedures respecting the temporary absence system


in order to establish ministry-wide core standards that include removal of


communication barriers.


9.3 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services, in consultation with the Ministry's Anti-Racism Co-ordinator,


establish a case management system in all prisons to ensure that every prisoner is


advised and counselled about available prison services and programs.


9.4 The Commission recommends that the Ministry of the Solicitor General and


Correctional Services and the Ontario Board of Parole, in consultation with the


Ministry's Anti-Racism Co-ordinator, assign a formal role to Institutional Liaison


Officers in a case management system such as in Recommendation 9.3. In


particular, these officers should assist prisoners in preparing parole applications, and


work to remove communication barriers.


9.5 The Commission recommends that -


a) the Solicitor General, in consultation with the Office of the Anti-Racism Co-


ordinator and local community organizations, establish a community advisory


committee for every provincial correctional institution.


b) committee members reflect a variety of skills and backgrounds, and the


diversity of the local community. A criminal record should not prevent


membership.
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c) committee members be given inspection powers under the Public Institutions


Inspection Act and have access to all parts of the institution, including


discipMnary and release hearings if the prisoners involved consent.


d) committee functions include informal resolution of complaints and other


assistance to prisoners, and encouraging community education about the


correctional system.


e) committees be specifically authorized to advise institutional heads and to


require a full, written response to any such advice.


9.6 The Commission recommends that -


a) the Solicitor General establish an Ontario Council of Advisory Committees


consisting of representatives of the community advisory committees from all


regions of the province.


b) the Council establish liaison and communicate information amongst local


advisory committees, organize annual meetings to disseminate information


and exchange ideas, and work with the Anti-Racism Co-ordinator in


monitoring province-wide problems and making recommendations to the


minister.


9.7 The Commission recommends that the Ontario Legal Aid Plan establish a pilot


correctional legal clinic in the Toronto area staffed by full-time, salaried lawyers and


paralegals.


Chapter 10


Community Policing


10.1 The Commission recommends that -


a) each Ontario police service that has not yet done so conduct a


comprehensive review of its commitment to racial equality in policing that


involves members of police services, community groups and interested


individuals.


b) police services widely publicize their action plans regarding equality in the


most common languages spoken in their service areas.


c) progress on implementing such action plans be reported to the local police


services board quarterly and be publicized widely.


10.2 The Commission recommends that police services boards establish local


community policing committees (CPCs) around either divisional levels of each


police service or another geographical area or community grouping appropriate to


the jurisdiction.
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a) CPCs should have seven members, serving three-year terms.


b) CPC members should be drawn from community organizations active in the


jurisdiction of the division and appointed by police services boards after a


full, open and publicly advertised search.


c) Every effort should be made to ensure that CPCs are gender-balanced and


include young persons and members of local racialized communities. A
criminal record should not bar appointment.


d) Each CPC should have a designated co-ordinator to attend to administrative


needs.


e) Members of CPCs should be paid reasonable expenses and offered honoraria.


f) CPCs should meet monthly and be open to the public. Meetings should


generally not occur in police stations.


g) The local police services board should be responsible for monitoring the


work of CPCs.


10.3 The Commission recommends that each community policing committee have


the following responsibilities -


a) to develop, in concert with the local police division and interested


community organizations and individuals, agreements with the police that


establish policing objectives and standards of police performance that reflect


local community needs; and to monitor implementation of such objectives


and standards.


b) to develop, in concert with the local police division, specific policing


policies and practices as needed. In this role, CPC members should be


responsible for forwarding community concerns to division staff, formulating


responses and communicating policies and procedures back to the local


community.


c) to act as a liaison between the police services boards and the local


community. In this role, the CPC should be responsible for informing the


community about police services board policies and informing the board


about issues in that community.


d) to assist in informally resolving complaints, if requested by both the


divisional superintendent and the complainants.


e) to work together with police, members of the legal community and the


judiciary to promote legal and other forms of community education


concerning security and the operation of the criminal justice system.
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10.4 The Commission recommends that -


a) the Ministry of the Solicitor General and Correctional Services, in


association with police services boards, fund community surveys regarding


safety in each local community.


b) the surveys occur at least once every five years in each local community.


c) summaries of survey findings be widely distributed.


10.5 The Commission recommends that


-


a) the Ministry of the Solicitor General and Correctional Services, in


consultation with the police services and local community organizations,


develop guidelines for the exercise of police discretion to stop and question


people, with the goal of eliminating differential treatment of black and other


racialized people.


b) these guidelines be translated into the most common languages spoken in


Ontario and circulated widely.


10.6 The Commission recommends that the Ministry of the Solicitor General and
Correctional Services, in consultation with community agencies -


a) formulate a Public Complaints Policy Statement and distribute it widely


among their local communities. This statement should emphasize the


function of complaints not only in responding to specific incidents, but also


in helping to identify and resolve systemic problems.


b) develop a comprehensive public complaints database that includes categories


that would allow the police to monitor complaints about police stops of black


or other racialized people. The database should be used to generate quarterly


reports of patterns and trends.


c) fund education on formal and informal police complaint mechanisms.


10.7 The Commission recommends that police services boards, in concert with their


community policing committees -


a) ensure that policies for policing schools reflect the goals of community
policing policies and standards in the local area.


b) initiate consultations with school authorities regarding board of education or


school-based policies on calling the police into schools.


c) inform parents and youths about school policing issues, and convey concerns


about the content or implementation of relevant policies to school authorities.
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10.8 The Commission recommends that the Trespass to Property Act be amended -


a) to include a definition of misconduct sufficient to justify exclusion or


detention of a visitor to publicly used space, and to make such misconduct a


condition to ordering exclusion or detention.


b) to abolish the right to ban a visitor from publicly used space.


10.9 The Commission recommends that as part of its review of the Private


Investigators and Security Guards Act, the Ministry of the Solicitor General and


Correctional Services -


a) undertake extensive consultation to ensure that the legislation responds to the


needs of youths, and the particular concerns of black and other racialized


youths.


b) examine whether the legislation's licensing requirements should continue to


exclude security officers who police publicly used space.


c) consider requiring security officers policing publicly used space to complete


anti-racism training programs in order to qualify for or keep their licence.


d) consider having the Registrar of Private Investigators and Security Guards


designate certain anti-racism programs as appropriate.


Chapter 11


Systemic Response to Police Shootings


11.1 The Commission recommends that funding for the Special Investigation Unit


be significantly increased to allow it to carry out its statutory function effectively.


1 1 .2 The Commission recommends that the Police Services Act be amended to


require that any officer involved in an investigation falling within the jurisdiction of


the SIU be required to turn any requested information and evidence over to the SIU


forthwith, and in any event no later than 24 hours after the request.


11.3 The Commission recommends that the Police Services Act Regulations be


amended to provide that the director of the SIU be authorized to charge any officer


who fails to provide such information or evidence in a timely fashion with a


misconduct offence.


1 1 .4 The Commission recommends that the Police Services Act be amended to


require that any officer who fails to answer questions from an SIU investigator be


suspended without pay.


1 1 .5 The Commission recommends that the Police Services Act Regulations be


amended to provide that when the director of the SIU informs a chief of police that
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an officer under the chiefs command has failed to give a complete statement to an
SIU investigator, the chief shall suspend the officer forthwith without pay.


1 1 .6 The Commission recommends that -


a) a Special Prosecutions Unit be established in the Ministry of the Attorney
General to prosecute all charges laid by the SIU.


b) guidelines for this unit be established in consultation with police services, the


SIU, defence counsel and representatives of racialized communities.


c) the existence of this unit, as well as the guidelines under which it functions,


be made widely known to the public.


1 1 .7 The Commission recommends that legally trained persons preside as coroners


at inquests involving police shootings of civilians. The public should be consulted in


the appointment of such persons.


1 1 .8 The Commission recommends that in cases involving police shooting of
civilians, coroners rely exclusively on SIU investigators and crown attorneys from
the Special Prosecutions Unit of the Ministry of the Attorney General.


11.9 The Commission recommends that the Ontario Civilian Commission on Police


Services receive full funding, independent of its existing budget, for any inquiries it


may initiate in relation to police conduct.


Chapter 12


An Equality Strategy for Justice


12.1 The Commission recommends that anti-racism training programs based on a
behavioural model be established for each justice occupation.


12.2 The Commission recommends that -


a) the ministries of the Attorney General and the Solicitor General and
Correctional Services establish an advisory board to provide guidance on
anti-racism training throughout the criminal justice system.


b) half of the board members be drawn from community agencies with


expertise in anti-racism, the other half consisting of representative judges,


lawyers and correctional personnel. The board should be jointly chaired by a


judge and a community member.


c) an orientation program for advisory board members be established.


d) board members be paid reasonable expenses and offered honoraria.
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12.3 The Commission recommends that criminal justice officials responsible for


appointments and employment intensify efforts to dismantle barriers to recruitment,


hiring, retention and promotion of raciahzed people, and continue to monitor


progress in achieving appropriate representation.


12.4 The Commission recommends that -


a) the Offices of the Anti-Racism Co-Ordinators establish systematic programs


of anti-racism auditing of the workplace environments of Ontario prisons.


b) initial audits of each institution be completed within 12 months, and follow-


up audits carried out every two years in randomly selected institutions.


c) the auditing program be developed in consultation with community-based


experts on anti-racism and organizational environments.


d) audit findings be made available in a variety of languages and widely


distributed.


12.5 The Commission recommends that the ministries of the Attorney General, the


Solicitor General and Correctional Services, and Community and Social Services -


a) establish standards for securing community participation in developing


criminal justice policies.


b) develop a training program for community members who wish to participate


in developing criminal justice policy.


12.6 The Commission recommends that -


a) the ministries of the Attorney General and the Solicitor General and


Correctional Services fund a pilot project to monitor treatment of racialized


people in the Ontario criminal justice system. The project should be


conducted by a public sector research agency that is independent of the


provincial justice authorities.


b) the impact of the project on racial equality in the criminal justice system and


on racialized people in Ontario be evaluated after five years.


c) members of racialized communities be involved in developing and evaluating


the project. Safeguards against misuse of this information should be


developed for its collection, maintenance and distribution.
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Appendix A
Terms of Reference


Establishment of Commission


The Government of Ontario established the Commission by Order in Council no 2909/92, dated October I, 1992, on the


recommendation of the Attorney General.


Commission's Terms of Reference


WHEREAS Stephen Ixwis, in his Report to the Premier of Ontario, has recommended the establishment of an inquiry


into racism and the criminal justice system;


AND WHEREAS the government recognizes that throughout society and its institutions patterns and practices develop


which, although they may not be intended to disadvantage any group, can have the effect of disadvantaging or permitting


discrimination against some segments of society (such patterns and practices as they affect racial minorities being known


as systemic racism);


ANP WHEREAS it is deemed advisable in the public interest to conduct an inquiry into systemic racism and the


criminal justice system in Ontario;


NOW THEREFORE, David Cole and Margaret Gittens shall be appointed Co-Chairs and Toni Williams, Sri-Guggan


Sri-Skanda-Rajah, Moy Tarn and Ed Ratushny shall be appointed members of a Commission established to inquire


into, report and make recommendations on systemic racism and the criminal justice system in accordance witli the


following terms of reference;


1. The Commission shall, without expressing any conclusion of law regarding the civil or criminal responsibility of any


individual or organization:


a) Inquire into, report and make recommendations on the extent to which the exercise of discretion, at important


decision making points in the criminal justice system, has an adverse impact on racial minorities. This inquiry


shall include empirical research


b) Inquire into, report, and make recommendations on the treatment of racial minorities in botli adult and youth


correctional facilities. Other corrections issues shall be dealt with in conjunction with other criminal justice


system issues being reviewed by the Commission, as set out in these terms of reference.


c) Inquire into, report, and make recommendations on the policies of the Ministry of tlic Solicitor General with


respect to community policing and inquire into, report, and make recommendations with respect to the


implementation of community policing in Ontario, including existing community policing models being utilized


by police services boards.


d) Inquire into, (by means of a comparative research study only and without hearings), report and make


recommendations on how the criminal justice system should respond to future charges of criminal conduct


against justice system ofl'icials and personnel involving racial minority victims. No findings or


recommendations about any ongoing or completed case are to be made. The Commission shall make


recommendations on how the practices, rules and procedures of the justice system should operate to address


these charges in the future.
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e) Inquire into current measures that address the issue of preventing systemic racism through the selection,


education, Gaining, promotion, and discipline of justice system officials and personnel; report and make
recmmendations for the improvement of these measures or for the development of others. The selection,


education, U-aining, promotion and discipline of police addressed by the Task Force on Race Relations and


Policing should be excluded.


f) Inquire into, report, and make recommendations on the policy making practices of government ministries and


agencies with criminal justice responsibilities, and how they could be improved to avoid reflecting or


reinforcing systemic racism;


g) Inquire into, report, and make recommendations on how racial minority communities can participate in tlie


development and implementation of current and future criminal justice system reforms.


h) Inquire into, report and make recommendations on access to justice services with respect to criminal matters,


including criminal legal aid, by racial minorities.


i) While the issue is not within the mandate of the Commission, the Commission shall consider and make


recommendations on the need for future studies into racism inherent in the law.


2. The Commission shall conduct tlie inquiry in an innovative and creative way, by such means as public meetings,


focus group sessions, written submissions and empirical research studies. The Commission shall consult widely with


justice system otTicials and personnel and shall seek out and use creative methods of ensuring community


participation in its process The Commission may return to the government to request powers under the Public


Inquiries Act in relation to specific bodies or issues.


3. The Commission shall utilize anti-black racism as a focal point for their analysis of systemic racism, also


recognizing the various experiences and vulnerabilities of all racial minority communities, including racial minority


women.


4. The Commission shall pay particular attention to tlie impact of systemic racism on racial minority youth.


5. The Commission shall not duplicate existing studies and shall take into account current government initiatives,


where they reflect a systemic analysis, include community participation and address community concerns.


6. While the subject matter of the Commission shall be systemic racism in tlie criminal justice system throughout


Ontario, the Commission shall focus on urban centres in Ontario.


7. The Commission, in cooperation with the Provincial Government, shall engage in discussions with the Federal


Government with respect to the extent to which the Commission will consider institutions under Federal jurisdiction


as they affect the administration of justice in Ontario.


8. The Commission shall submit an interim report on treatment of racial minorities in both adult and youth correctional


facilities to the Lieutenant Govemor-in-Council within four months from tlie date of its appointment. The


Commission shall submit its final report to the Lieutenant Govemor-in-Council within one year from the date of its


appointment.


9. If allegations regarding individual incidents of wrongdoing are brought to the attention of the Commission, the


Commission shall not attempt to investigate them, or make findings of fact about them, and shall refer them to the


appropriate bodies.


All government ministries, boards, commissions, agencies are directed to cooperate fully with the Commission and, more


specifically, to provide all relevant information to the Commission, and to exercise their discretion under te Freedom of


Information and Protection of Privacy Act in a way which facilitates tlie work of the Commission. All otliers involved in


the criminal justice system who are independent of government are requested to cooperate fiilly with the Commission.


The Commission shall have authority to engage such counsel, advisors, researchers and other staff and consultants as it


deems proper within its budget at rates of remuneration to be approved by the Management Board of Cabinet.
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Background Papers


Technical Volume


This volume outlines the research methodologies used on the major research projects


conducted by the Commission. It describes such research-related matters as problem


identification, sampling techniques, questionnaire construction, variable definitions


and data availability. This volume also contains copies of all survey instruments


used in selected Commission studies.


The research projects described are:


Integrated Analysis of Decision-Making in the Criminal Justice System


Public Opinion Survey of Metropolitan Toronto Residents


Surveys of Legal Professionals


Correctional Statistics


Prison Discipline Study


Public Forums and Focus Groups


Surveys of High School Staff and Students


Racial Minority Police Officers Survey


The Technical Volume is available at:


Metropolitan Toronto Reference Library


North York Central Library


Ryerson Polytechnic University Library


University of Toronto Centre of Criminology Library


Osgoode Hall Law School Library


The Technical Volume does not discuss research results. These are discussed in our


Report and in the individual research papers that were prepared for each of the


projects described.


Research Papers
^


The following background papers are also available at the above, sites:


Race, Bail, and Imprisonment - Anthony N. Doob
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The Influence of Race on Sentencing Patterns in Toronto - Julian V. Roberts


Perceptions of Bias and Racism within the Ontario Criminal Justice System:


Results from a Public Opinion Survey - Scot Wortley


The Collection and Use of Race Crime Statistics - Scot Wortley


Staff and Students' Perceptions of Disciplinary Practices, the Use of Police,


and Race Relations at School: A Preliminary Report - Martin Ruck
Report on Jury Representativeness in Ontario - Langston Sibblies


Report on Youth and Street Harassment - Katherine Liao


Police Services Boards and Police Governance in Ontario - Katherine Liao


Interpretation Services in the Criminal Justice System - Siu Fong


Use of Force in Ontario Prisons - Sadian Campbell


Participation by Racial Community Groups in Criminal Justice Policy


Development - Scott & Aylen


Crime and Colour, Cops and Courts - Systemic Racism in the Omario Criminal


Justice System in Social and Historical Context - 1892-1961 - Clayton Mosher


Police Shootings of Black People in Ontario - Harry Glasbeek


Bibliogaphy


A bibliography, prepared for the Commission by the Centre of Criminology,


University of Toronto, has been published by the Centre under the title:


Racism in the Criminal Justice System: A Bibliography


Other Background Material


Other Commission studies, research papers and background material will be retained


at the Records Management Unit until the end of 1998 and then permanently stored


at the Archives of Ontario.
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Consultations and Public Forums


Consultations


Aboriginal Consultation


Aboriginal Consultation, Interim Steering Committee


Academics, Lawyers & Community Members


Advocates' Society


Alternative Measures & Bail


Anti-Racism Co-ordinators Corrections


Area Manager, Ministry of Solicitor General and


Correctional Services


Asian Group, Prisoners Collins Bay Institution


Assistant Deputy Ministers, Correctional Services


Association of Correctional Managers


Association of Black Law Enforcers


Attorney General, Policy Development Branch


Attorney General. Research Services


Attorney General, Legal Services Branch


Bangladesh Awami Society


Bias Crime Unit, Ottawa Police Force


BIFA Group, Prisoners Joyceville Institution


BIFA IndoPersian Group, Prisoners Collins Bay


Institution


Black Inmates & Friends Assembly, Executive Director


Black Coalition for AIDS Prevention


Black Clergy


Black Youth Achievements, Law Awareness Group


Black Inmates & Friends Assembly, (BIFA) Group,


Prisoners Warkwortli Institution


Board of Police Commissioners, Metro Toronto Police


Brampton Crown Attorney


Canadian Alliance of Black Educators


Canadian Centre on Police Race Relations


Canadian Centre for Justice Statistics


Canadian Bar Association


Caribbean Association of Peel


Central Toronto Youth Services


Central Region, Ontario Board of Parole


Centre for Criminology, researcher Tammy Landau


Chair, Race Relations and Police Monitoring and Audit


Board.


Chair & Vice-Chair, Ontario Board of Parole


Chair, Criminal Injuries Compensation Board


Charitable Organization of Jamaican Ex-Policemen and


Associates (COJEPA)


Chief Legal Counsel to Correctional Services


Chief Coroner


Child & Family Services Advocate Manager


Chinese Canadian National Council


Classification Officers


Community Policing, Racial Minority Police Officers


Community Policing, Community Activists &
Representatives


Community Policing, Black & Other Racial Minority


Community Activist, Black Police Officers, Senior


Police Management & Police Service Board


Members


Community Groups Involved with Adult Corrections


Conflict Resolution Team, Toronto Board of Education


Coordinator Multicultural and Race Relations,


Scarborough Board of Education


Correctional managers


Correctional Staff, Guelph Correctional Centre


Correctional Officers


Correctional managers


Correctional Services Official


Correctional Officers


Correctional Official


Correctional Staff. Mimico Correctional Centre


Correctional Services, Deputy Minister


Correctional Staff, East Detention Centre


Correctional Services Division Psychologists and officials


Correctional Law Project lawyers


Correctional Staff & Management Vanier Centre for


Women
Correctional Staff, Maplehurst Correctional Centre


Correctional volunteers


Correctional staff. Ministry of the Solicitor General and


Correctional Services and Ministry of Community


and Social Services


Corrections Staff Training & Recruitment Unit


Court Interpreters


Court of Appeal Judges


Court Liaison Officer, Probation Services, Ministry of


Solicitor General and Correctional Services


Criminal Lawyers, Collective of the Ontario Law Union


Criminal Justice Professionals


Criminal Lawyer


Crown Attorneys


Crown Attorney


Curriculum Division, Toronto Board of Education
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David Hall, Manager of Duffferin Mall


Deputy Superintendent, Maplehurst Correctional Centre


Deputy Solicitor General & Senior Staff"


Deputy Minister, Correctional Services


Director, Metro Toronto School Board


Duty Counsel


Elizabeth Fry Society, Executive Director


Elizabeth Fry Society, Senior Staff


Elizabeth Fry Society, Residents


Employment Equity manager. Ministry of the Solicitor


General and Correctional Services


Employment Equity Program, Correctional Services


Equity Officer, Attorney General


Equity experts and advocates


Executive Director, Metro Toronto Chinese & Southeast


Asian Legal Clinic


Executive Committee, Ontario Association of Chiefs of


Police


Federal Prosecutors


Federal Correctional Services, Ontario Region


Female Racial Minority Police Officers


Feminist Working Group on the Criminal Justice Systein


Attorney General & Ontario Women's Directorate


Fresh Arts


Gay-Lesbian Police Liaison Committee


Gerald Lapkin, Co-ordinator of Justices of the Peace


Gloucester Police Force


Grievance Administration Branch, MSGSC, Staff


Guelph Correctional Centre Prisoners, Superintendent,


Deputy & Senior Staff


Harambee Centre Youth Group


Harbourfront Forum


Harbourfront Community Centre


Heritage Canada


Immigrant and Visible Minority Women Against Abuse


Immigration and Corrections


Implementation of Martins Report Legal professionals


Inspector, Metropolitan Toronto Police Force


Inspector Frank, Amsterdam Police (Holland)


Institute of Social Research, York University


Interpretation and Translation Services, Ministry of the


Attorney General


Interpretation Services; Service Providers in the Criminal


Justice System


Interpreter Services: Social Service Providers


Jail Superintendent (Federal & Provincial Corrections)


Jamaican Canadian Association


Judge, Judicial Legal Education


Justice C.L. Dubin


Justice Review Project, Director


Justice Review Project, Staff"


Justice for Graciela Montans; Meeting Violence Against


Women-Systemic Racism In the Criminal Justice


System


Justices of the Peace


Kababayan-Filipino Youth Group


Kingston Penitentiary


Law Society Representatives


Law Society of Upper Canada Equity Committee, Chair


Law Enforcement Personnel &Youlh


Lawrence Heights: Black Youth & Coping


Legal Aid


London Coordinating Committee to End Women Abuse,


Multicultural Subcommittee


London Cultural Interpretation Service


London Coordinating Committee to End Women Abuse


London Inter-Community Healtli Centre


London Psychiatric Hospital Administration


Management Board Secretariat, Employment Equity


Branch


Management Board Secretariat, Employee Counselling


Services


Maplehurst Correctional Centre Prisoners,


Superintendent, Deputy & Senior Staff


Members of the local Bar Association


Metro East Detention Centre


Metro West Detention Centre, Vanier Centre for Women
Metro Youth Council


Metro Toronto Police Street Crime Unit Officers


Metro Police


Metropolitan Toronto Police Services Board


Millbrook Correctional Centre Prisoners, Superintendent,


Deputy & Senior Staff


Minister of Community and Social Services staff and


representatives of Ontario Public Service


Employees Union (OPSEU)


Ministers Advisory Committee on Corrections


Multicultural Group, Prisoners Pittsburgh Institution


National Council of Jamaicans and Supportive


Organizations in Canada


National Black Police Association


National Black Law Students Association


National Joint Committee of the Canadian Association of


Chiefs of Police and tlie


National Capital Alliance on Race Relations


National Council of Jamaicans and Supportive


Organizations Canada


Native Court Workers Conference


NOW Magazine, Journalist


Offender Programming Staff, Correctional Services;


Policy and Corporate Planning Secretariat,


Correctional Services; Childrens Services Branch,


Community & Social Services


Office of Child and Family Advocacy


OtTice of the Public Complaints Commission


Office of the Anti-Racism Secretariat


Office of Youth Justice


Office of Race Relations University of Western Ontario


Ombudsman & Staff


Ontario Multifaith Committee


Ontario Court of Justice (Provincial Division), Toronto


Regional Senior Judges


Ontario Civilian Commission on Police Services, Chair


and staff


Ontario Human Rights Commission Policy Division


Ontario Anti-Racism Secretariat, Youth Community


Placement Program Participants


Ontario Parole Board Member


Ontario Association of Interval and Transition Houses


Ontario Legal Aid Plan, Senior officials


Ontario Public Service Employees Union (OPSEU)


Ontario Anti-Racism Secretariat, Public Sector Unit
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Ontario Black Coalition lor Kmploymcnt l:quit>


Ontario Correctional Institute Prisoners, Superintendent,


Deputy & Senior StalT


Ontario Anti-Racism Secretariat


Ontario Public Service Employees Union (OPSHU) -


Cirievance OITiccr


Ontario Association of Police Services Boards, Kxeculive


Ontario Board of Parole, Anti-Racism Committee


Operation Springboard


OPP ofncers, Larry Killens, Elliot Lake


OPP Chief, Tom O'Grady


OPS Network for Racial Minorities


Organizations of Parents of Black Children


Organizations Working with Youth Exposed to the


Criminal Justice System


Ottawa Bail Program


Ottawa-Carlelon Immigrant Services Organization


Ottawa Police Force, Senior Officer


Ottawa Police Ser\ice Board


Ottawa-Carleton Area Police and Community Council


Over-policing of Youth in Public Spaces-JOY Change of


Future


Over-policing of Youtli in Public Spaces-Metro Police


Headquarters, Police Officers


Over-policing of Youth in Public Spaces-Youth


Parole Boaid Members. West Central


Parole Board Member, Western Region


Parole Board Member, West Central


Parole Board Member, Central


Parole Board Member, Central Toronto


Parole Board Member, West Central


Patricia Erickson. Senior Researcher, Addiction Research


Foundation and Benedikt Fischer (Germany)


researcher


Peel Region. Elizabetli Fry Society


Police Services Board, London


President, Community Service Association


Probation Officer, Ministry of Community and Social


Services


Probation Officer, Ministry of Solicitor General and


Correctional Services


Probation Manager. Young Offenders


Probation Officer, Ministry of Community and Social


Services


Probation Officer, Ministry of Community and Social


Services


Probation officers


Probation Officer, Young Offenders


Prof Michael Tonry, Centre of Criminology


Professor Andrew Ashworlh, Professor of Law,


Cambridge University, UK
Professor Simon Holdaway, University of Leeds


Professor David Denney - University Lecturer in social


work, (lx)ndon, England)


Provincial Council of Elizabeth Fry Societies


Provincial Division Judges


Race Statistics-Community Members, Academics,


Government Officials, Police Personnel


Racial Minority lawyers


Regional Directors & Managers of Correctional


Institutions


Representative, Canadian Translators & Interpreters


Council


Representative, Canadian Translators & Interpreters


Council


Representatives of Aboriginal groups


Research Director, Ottawa Police Force


Roundtable Discussion on Juries


Royal Commission on Learning, Commissioners


Royal Commission on Learning, Research Team


Safe School Coalition


Scarborough Board, Research Unit


Scarborough Board, Student and Community Services


Scarborough Board, Secondary School Principals


Scarborough Probation Officers


Scarborough Probation Officers


Senior Officers, London Police Force


Senior Judges


Senior Advisor, Research & Statistics, Solicitor General


Senior Correctional Officers


SlU Director


Special Investigations Unit, Director


Sprucedale Youth Centre, Superintendent, Deputy


Superintendent, Programming and Placement


Officer


Staff Sergeant, Metropolitan Toronto Police Force


Staff, African Canadian Court-Workers Program,


Ministry of the Attorney General


Staff Interpreter, Ministry of the Attorney General


Stephen Lewis


Street Ouueach Services


Street Crime Unit - 5 District


Student Program Worker, Toronto Board of Education


Students at Rosedale Heights


Superintendent, Mimico Correctional Centre


Superintendents of Metro Correctional Institutions


Syl Apps, Senior Staff


Teaching Staff, Scarborough Board


Temporary Absence Board, Mimico Correctional Centre


Terry OConnel-Police olTicer. Wagga, Wagga, New


South Wales


Toronto Bail Program Officials


Toronto Bail Program, senior staff


Toronto Board of Education, Pat Case, Ester Cole


Toronto Board of Education, Community Service Office


Toronto Board Anti-Racism Camp - Students & Teachers


Toronto Board Teachers and School Personnel


Toronto Board Teachers and School Personnel


Toronto School Board Teachers and School Personnel


Trustee (Ward 7), Toronto Board of Education


Urban Alliance of London


Vice-Chair. Central Region Parole Board


Vice-Chair, Western Region Parole Board


Violence Prevention Secretariat, Ministry of Education


Western Region. Ontario Board of Parole


Women Immigrants of London


Youth Link, Counsellor


Youth Community Services, North York Public Libraries


Youth Link


Youth in Alternative Measures Program, North York


Probation Services, Ministry of Community and


Social Services


Youth Unity Symposium


Youth Exposed to the Criminal Justice System
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Youth in Alternative Measures Program, Scarborougii


Probation Services, Ministry of Community and


Social Services


Youth & Pre-Trial Encounters, Defence Counsel


Youths-Scarborough Civic Centte


Youths-Central Neighbourhood House, Front Line Staff


Youths-Woodgreen Community Centre


Youths-African Cultural Organization


Youths-Central Neighbourhood House, Youth Workers


Youths-Alert Program


Youths-Change of FutureA'outh


Youths-Filipino Youth


Youths-Lesbians/Gays of Colour


Youths-Marcus Garvey Home
Youths-Parents of Black Youth


Youths-South Asian Centre


Public Forums


Thunder Bay - West Thunder Bay Community Centre, October 4, 1993


Sudbury - Civic Square, October 6, 1993


Ottawa - Sandy Hill Community CenUe, October 8. 1993


Windsor - Mackenzie Hall. October 13, 1993


Chatham - Chatham Cultural Centre, October 14, 1993


London, London Urban Resource Centre, October 15, 1993


Ottawa - Dalhousie Community Centre, October 16. 1993


Kingston - Kingston Public Library, October 19, 1993


Hamilton - YMCA, October 21, 1993


Toronto - Regent Park Community Centre, October 28, 1993


Scarborough - Warden Woods Community Centte, October 28, 1993


North York - Memorial Hall, November 2, 1993


Mississauga - Noel Ryan Auditorium, November 2, 1993


Brampton - Century Gardens Recreation Centre, November 3. 1993


City of York - Jamaican Canadian Association, November 3, 1993


Oshawa/Durham - Oshawa Public Library, November 4, 1993


Toronto - Parkdale Public Library, November 4, 1993


Pickering/Aja\ - Pickering Public Library, November 6, 1993


Brampton - Century Gardens Recreation Centre, November 6, 1993


North York - Westview Centennial High School, November 9, 1993


Toronto - Ontario Science Centre, November 9, 1993


Etobicoke - Elmbank Community Centre, November 10, 1993


Mississauga - Bumhamthorpe Community Centre, November 10, 1993


Toronto - Scadding Court Community Centfe, November 13, 1993


Scarborough - Tall Pines Community Centre, November 13, 1993


Oshawa/Durham - Simcoe Hall Settlement House, November 16, 1993


Pickering/Ajax - Pickering Recreation Centre, November 16, 1993


Napanee - Family and Children Services of Lennox and Addington, November 22, 1993


Kingston - Kingston Global Community Centre, November 22, 1993
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Aboriginal Justice Consulate, Native Council of Canada


African Communit> Organization of Windsor


Ahmed, Zakir, Hamilton


Ames. Robert-Steward Toronto Jail (OPSEU Local 530)


Association of Black Law Enforcers, Mississauga


Bald, Hilary, Beamsxille


Ballosingh, Neal, Scarborough


Balm, Gerald N , Kitchener


Bell, Don, Mississauga


Bennett, Michael. Saull Sle. Marie


Black Action Defence Committee, Toronto


Black Inmates and Friends Assembly, Toronto


Boulay, Michel, Whitby


Brantford Ethnic and Race Relations Committee


Briggs, Genevieve, Windsor


Canadian Alliance for Visible Minorities, Ottawa


Canadian Bar Association, Ottawa


Canadian Civil Liberties Association, North York


Caribbean Association of Peel, Mississauga


Carr, Don, Brantford


Centre for Intercultural Development, Winnipeg


Chacko, James-School of Social Work, University of


Windsor


Chaplaincy Services Ontario


Children's Aid Society of Metropolitan Toronto


Chinese-Canadian National Council, Ottawa


Chow, Yuen-Ching, Rexdale


Church Council of Justice and Corrections, Ottawa


Ciona, Dan, County of Brant. Burford


Cochrane, Michael G -Scott and Aylen, Toronto


Cohen, Howard-Barrister. Toronto


Cole. Ester, Toronto


Coll. Philip, Guelph


Community Service Order Association of Ontario


Community Unity Alliance, North York


Congress of Black Women, Mississauga


Connor, Patrick J , Toronto


Copeland, Paul


Criminal Lawyers Association, Toronto


Cross Cultural Youth Alliance, Ottawa


Day, Mrs Jean. Sarnia


Deitch, James S -Barrister, Toronto


DeRusha, Haig, Brampton


Doan. Kevin KJioa, Toronto


Doyle. Denise. Oshawa


Doyle-Marshall. William, Toronto


Duffy, Kevin, Mississauga


Elizabeth Fry Society, Toronto


Embury, Randy, Frankford


Eshkibok, Michael, Sudbury


Etherington, Brian-Faculty of Law, University of Windsor


Ethnocultural Council of London


Fagan, John F -Barrister and Solicitor, Willowdale


Family and Credit Counselling Service (RESOLVE
program), Richmond Hill


Federation of Sikh Societies of Canada, Ottawa


Fiji, Gurdial Singh, Rexdale


Findlay, James W , Agincourl


Francis, Verlyn F , Toronto


GIroux, Denise and June lonson, Hamilton


Halton Regional Police Service and Halton Multicultural


Council Race Relations Committee, Mississauga


Hamillon-Wentworth Regional Police Services on behalf of


the Ontario Association of Chiefs of Police


Hamilton. Carla. Kingston


Hawthorn, Felicity-Barrister and Solicitor


Horvath, Louis, Don Mills


Howard, Janet-Barrister, Toronto


Iggers, Daniel P , North York


Inkumsah, Eben. North York


Islamic Co-ordinating Council of Imams. Toronto


Jacobson, Sheila, Brampton


Jamaican Canadian Association, City of York


Jane-Finch Community Legal Services, North York


Jayewardine, Dr CHS -Faculty of Social Sciences,


University of Ottawa


Jewiss. Tom-Native Law, Trent University, Peterborough


John Howard Society of Kingston District


John Howard Society of Ontario/Reform Office, Kingston


Kababayan Community Centre, Toronto


Kay, Gary P , Oshawa


Kaye, F Dan, Gloucester


Keep, Evelyn, London


Kellway. Donna Killalea, Toronto


Kiederowski, John-Department of Criminology. University


of Ottawa


King, Winston, Hamilton


Korean Canadian Women's Association, Don Mills


Krueger, Ronald A -Barrister and Solicitor, Toronto


Labatt. L M , Toronto


League for Human Rights of B'Nai Brith. North York


London Alliance on Race Relations


Lockyer, James-Pinkofsky, Lockyer, Kwinter, Toronto


Loss Protection Services Training Institute, Elobicoke
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Lumley, Fernando, Scarborough


Lynch, Gray, Kingston


Magee, Martin, Brampton


Mahoney, Robert, Windsor


Maidment, J M-Marlial Arts Instruction and Consultation,


Elobicoke


Mayor's Race Relations Committee, Hamilton


McGarvey, Matthew, Toronto


McMahon, John B , Toronto


McMullen, Shirley


Medford, Denys, Inniskillen


Meltziner, Julius


Mennonite Central Committee Ontario, Kitchener


Ministry of Citizenship, Employment Equity


Commission-Juanita Westmoreland-Traore, Toronto


Ministry of Community and Social Services, Probation and


Community Services-Marc Levine, Toronto


Ministry of the Attorney General, Crown Law Office,


Criminal-Feroza Bhabha, Toronto


Ministry of the Attorney General, Office of Equality


Rights, Policy Development Division- Thea Herman,


Toronto


Ministry of Correctional Services-Deborah Newman,


Toronto


Ministry of the Solicitor General and Correctional Services,


Chief Coroner for Ontario-James Young, M D ,


Toronto


Minority Advocacy and Rights Council, Ottawa


Mohr, Renate H
Moore, John Caleb, Sudbury


Morris, Deborah, Ottawa


Moustacalis, Anthony, Defence Counsel


Musbah, Mohamed, Windsor


National Symposium of Community Safety and Crime


Prevention


National Association of Women and the Law, National


Organization of Immigrant and Visible Minority


Women of Canada and the Canadian Association of


Elizabeth Fry Societies, Ottawa


National Council of Canadian Filipino Associates, Toronto


Native African Inmates and Families Association,


Willowdale


Norris, Johrv-Barrister, Ruby & Edwardh, Toronto


North York Committee on Community Ethnic and Race


Relations


Obembe, Bolaji, Brampton


Onkwehohwe Anti-Racism, Barrie


Ontario Association of Correctional Managers, Burlington


Ontario Association of Corrections and Criminology,


Toronto


Ontario Association of Police Services Boards, Toronto


Ontario Board of Parole (Central Region), Toronto


Ontario Conference of Catholic Bishops, Committee on


Institutional Chaplaincy, Toronto


Ontario Court of Justice (General Division)-The


Honourable Mr Justice Dennis O'Leary, Toronto


Ontario Court of Justice (Provincial Division)-The


Honourable Mr Maryka Omatsu, North York


Ontario Court of Justice (General Division)-The


Honourable Mr. Justice Roger E. Salhany, Kitchener


Ontario Court of Justice, (General Division)-The


Honourable Mr. Justice J deP. Wright, Thunder Bay


Ontario Court of Justice, (General Division)-The


Honourable Mr Justice T. Zuber, Windsor


Ontario Human Rights Commission, Toronto Central


Ontario Multifaith Council on Spiritual and Religious Care.


Toronto


Ontario Public Service Employees Union (OPSEU), North


York


Ontario Public Service Employees Union - Human Rights


Committee - Region 2


Ontario Public Service Network for Racial Minorities


Ottawa Carleton Immigrant Services Organization, Ottawa


Ottawa Police


Peabody, AI, Toronto


Perera, Ranjit, Orleans


Piccinin, Nilo A., Willowdale


Police Association of Ontario, Mississauga


Police Complaints Commissioner, Toronto


Prison Violence Project, Kingston


Probation Officers Association of Ontario, Policy &
Planning, Scarborough


Queen Street Mental Health Centre, Pastoral Services,


Toronto


Quinte United Immigrant Services, Belleville


Race Relations Committee, Kitchener-Waterloo


Regional Multicultural Youth Council, Thunder Bay


Regional Multifaith Committee on Chaplaincy Windsor-


Woodstock Region


Regional Municipality of Ottawa-Carleton


Reseau des Femmes du Sud de I'Ontario, Hastings


Rodd, Jane, Guelph


Sabsay, Lome-Barrister and Solicitor, Toronto


Samuels, Althea, Ottawa


Schrama, Peter, Toronto


Shearing, Clifford


Singh, Gumam, Guelph


Skorpid, Doris, Hamilton


Spiritual Assembly of the Baha'is of Hamilton


Stacey, M Lorraine, Chatham


Students of Law for the Advancement of Minorities,


Faculty of Law, University of Toronto


Sudbury Multicultural Association


Sudbury Race Relations Committee


Sudbury Regional Police Service


Suriya, Senaka K., Ottawa


Tanovich, David M , Toronto


Tye, Robert, Etobicoke


Ukrainian Canadian Civil Liberties Association, Toronto


Urban Alliance on Race Relations, Toronto


USWA-Local 1405, District 6, Windsor


Valentine, Robert, Oakville


Van Egmond, John


Verbrugge, Marcus, Hamilton


Vietnamese Association, Toronto


Walters, Ewart, Ottawa


Warmington, Cleveland, Toronto


Waterloo Regional Police Services Board, Kitchener,


Cambridge. Waterloo


Whittingham, Jane, St. Catherines
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Whyy Mee ['amily Counselling Foundation of Metropolitan


Toronto


Williams, Jasmine, Ottawa


Willing. Stephen H , iVimlsor


Woolner, Susan J -Barrister and Solicitor. Toronto


Working Group on Criminal Justice and Mental Heallli.


Toronto


Xavier. Pat, Tororuo


Yachetti, Roger D ,-Yachetti, Lanza & Restivo, Hamilton
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hearings involving Black accused, and in slightly less than one-third of bail 
hearings (csr Report 1995: 224–225). The law is neither colourblind nor 
neutral; instead, it reflects the hierarchies already found in society. Feminist 
and anti-racist legal scholarship continues to find that the criminal justice 
system perpetuates, rather than challenges, racial and gendered stratification 
(Roberts 1993).


THE VIOLENCE OF CAPTIVITY: BLACK LIFE BEHIND BARS


Incarceration is a form of captivity. Besides murder by police  — the destruction 
of the body and the ending of life — it is the ultimate deprivation of liberty that 
can be inflicted by the state. Prisons are not only places of profound suffering, 
but they also make any participation in society’s social, economic and politi-
cal life impossible. The populations that make up prisons make clear the fault 
lines of societal devaluation: there are no federal prisons composed mostly of 
wealthy, able-bodied, cisgender men. As incarcerated populations grow, jails 
and prisons are increasingly populated with those who have been deemed dis-
posable: Black and Indigenous communities, people with cognitive disabilities 
and mental health problems and people with drug addictions. Incarceration 
does not impact all communities equally. For Black and Indigenous commu-
nities, incarceration is merely an extension of practices of captivity that date 
back centuries. This reality has led Nova Scotian poet, activist and academic El 
Jones to state that Canadian prisons are both “slavery’s afterlife” and “the new 
residential schools” ( Jones 2016).


Today, Canada is in the midst of an explosion of Black incarceration. 
Between 2005 and 2015, growth in the Black federal prisoner population went 
up 69 percent — among the highest of any racial group. While Black people 
make up 3 percent of the population, they are over 9 percent of prisoners in 
federal corrections facilities (Sapers 2015). Federal prisons are not the only 
facilities that hold Black communities behind bars at vastly disproportionate 
rates. Provincial facilities do not publicly publish their race-based statistics 
(and, indeed, some claim not to collect them), yet from available data the 
disproportionate jailing of Black populations is equal and often worse at this 
level. Criminologists Akwasi Owusu-Bempah and Scot Wortley accessed the 
records of some provincial jails’ race-based data by means of numerous Access 
to Information and Privacy requests for their 2010–2011 populations. Though 
each province and territory was contacted, only Ontario, Alberta, Nova Scotia 
and New Brunswick provided data on Black incarceration rates. Black people 
made up 3.9 percent of Ontario’s population, yet they made up 17.7 percent of 
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TOWARD ANTI.RACISM:


IV


rtre cesr roR EQUTTY POLICY


IV. A CULTURE, ETIINICITY AND RACE


Canadahasalwaysbeenamulticulturalnation"The
Native p"opf.=,'*ra. "p of many-distinct linguistic 3'd
cultural communities, made Canida a multicultural nation
iorrg before LB6i - rnglish and French colonists, the
;il; ?ounAinq"p".pf.iil-indelibly shaped the culLr;re and


=o"i.ty or trrii o'tfi.iutly bilingual country.. west
Africans Urorrlfrt io Canad-a in s1avery or fleeing here
later from =fi""ry in the United. States, have been part
of the ca,adiJn-m6sric since the early colonial period'
r".op*."s of ;;";t-natronality and ethnicity, with
dive'rse languagesl cultures, and reli-gions ' have
establisfrea ro6ii'it Canadais soil, os have diverse
peoples from China, Japan, South Asia' Africa' Latin
i*.ii.u, the cairiUnean, the Middle East and other
regions.


TherichnessofCanada'sracialandethnocultural
ai".iiity is evrAent in the extraordinary mixture-of.
peoples *tra "iil;;;;, 


heritages and languages' rerigions
and histories we share" CaniOa embraces every shade and


hue of the human race'


Race, ethnicity and culLure represent-some of the areas
oi-airr..sity ;il";; humankj_ncl. Their definitions vary
in use over time. For exarnple ' i! w-as once common in
Canada to speak of the English and the French as separate
ilraces. " n"""""i; as we [''v" begun to learn more about
culLure rra .riiio"riit, it has become clear that rrsuch


di,f ferences u= 
-irr*r" ale between the French and the


Englisharenational,notracial,culturalandacquired,
not inherited t;;iit':277f .il canadians of English and


French descent are today more llr"ry thought of as ethnic
groups r*or,.g'-ihe-ethnocirlturat diversity of peoples
sharing crnralti "ulio"'fity' - "Stgt'l i" more widely
associ-ateA witf, 


-skin col-ourl f acial- features, hair texture
t"a-otfr"r visible characterist'ics'


About 17 per cenL of Ontario's people- (and 7 percent of
Canada's) rr.*i.i.iif *:.toritiei."- They include "!l'
Aboriginal people Iand] caniaians rpith origins in Africa,
e.u[-.o"ntr]-e=', China, India, PakisLan, Japan, -Korea'
south East A;i;, latin America' the Pacific rslands'
the West Indi;;, ana the Philippines' These racial
minorities are noL fu11y p;;ai;ipating in canadian society'
EoualitY Now! 121 ."
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Arso denied fulr_participation are peopr-e of variousEuropean ethnocultural- blckgrounds ilho' have experiencedexcLusions and discriminati6n in canaaa--rrom the dominantwhite ethnoculturar group(s), uecause-or religior, -'---
language, culture andTor- naiionaliat.
The report, Egyalily N=or+!, recognizes that the governmentmust now conEffifE6ose to remove alr- brockspreventing the ful-I participation or aii citizens in thecuItural, social, ec6nomic,- and poriticir lifa ;i ai;"'country. Action must be taken qiicxry ana aeci=i";Itif canada is to become a just sd"i.ty- for arl canadians.t6l.


IV. B HISTORICAL BACKGROUND


THE GOVERNMENT OF CANADA IS COMMITTED
TO ACKNOWLEDGING MISTREATMENT OF RACIAL
AND OTHER MINORITIES ]N OUR NATION'S
HISTORY.
Egualitv Now! proqress Report t19


canadars history is a legacy all canadians share. our
l"1i:::I i1. 13rt<ed,pv. divisi-ons or ir""l-erhnicity and
ill.:I:; -1":: ::..i:_11 fI_:rul" and send;;l---;;;'.,J[],,ai,s
I1:_::.::T 1l-c"tug.u'" hisroricri "";;;f"*"" helps us
f:::,.,r understand the narure of racii* il'^Jir";;:i";;today.


white domi-nance over the ]ands of the First Nati_on andthe lives of their diverse peoples was a fundamentalforce shaping racism in canada from the begiili;g-;;European settlement. The enslavement of ai=i.i"-peopreby French and British colonists, and the racialsegregation and discrimination practiced against ,free,
Bl-ack people, also fundamentarry defined ricism incanada- rn 1947, the eibl-e society of London, ontariowould report:


The (B1ack-) people of London are probably
about trvo hundred, they pay tax oi: their-p_roperty exactly the same as others, und.erthe general statue l-aw. They have underit no doubt an equal right t6 participate
in the blessings of eduiation, but a proud
conventi_onal prejudice" . . practically
deprives them of a1l benefits from ourpublic schools. If any (Black) childenters a school_, the white chj_ldren are







withdrawn, the teachers are painfully obliged
to decline, and the (Black) people while they
acutely feel the anomaly of their painful
position, yield to an injustice which they
are too weak to redress..


The col-our-line of racial disparity entrenched in British
North America was evident in schools, as it r+as in
government, the workplace, residential patterns and
elsewhere. Schooling was denied outright to Native
children and to children of African descent by many
school boards in Upper Canada. Or j-t was provided in
racially segregated settihgs, Iegal1y enforced in Ontario
under the Separate School- Act of 1850. ( It woul-d be 1965
before the last such IegalIy segregated Ontario school
disappeared. ) Too often schools functioned to suppress
Native children's traditional language, spirituality,
cul-ture and identity. Distinguished teachers and elders
among all the First Nations sought the healthy development
and education of their chil-dren within the cultures and
traditions of their peoples. And the hard work and
dedication of Black communities, and of teachers such as
Mary Ann Shadd Cary, ensured that many Ontario youngsters
of African descent enjoyed some opportunity for schooting.


Canadian history is not marked by an extensive legislative
record mandating racial segregatj-on. Yet racial
segregation was routinely practiced. The Quebec Court
of Appeal in 1919 held that: "The management of a theatre
may impose restrictions and make rules as to the place
which each person should occupy during a representation.
Therefore, when a coloured man, bearer of a ticket of
general admission, wants to take a seat in a part of
the House which he knows is by a rule of the manager
prohibited to a coloured person, he cannot complain if
he is refused admission.r' And i-n Ontario, courts rul-ed
in 1924 that it was legal for restaurants to refuse
service on grounds of race.


In Canada, as in most European and white settler
societies, the practice of white dominance became widely
justified in the late 1800's by notions of rtrhite
supremacy. The white race, it vras asserted, was destined
to rule the "non-white. rt Notions of r+hite supremacy
served to justify the Dominion governmentrs final
subjugation of the Plains Cree and Metis by 1885.
[Tobias; Stan]-eyl . And such notions served to justify
the exclusion of non-European peoples when the government
initiated an active program in 1901 to encourage white
immigrants to come settl-e and farm the vast areas
recently brought under Canadian control-.


Chinese labourers had been encouraged to travel- to r+estern
Canada to work on building the transcontinental railroad.
But by 1885 to discourage Chinese immigration, the
Dominion government levied a $SO head tax on every Chinese
immigrant, raised to $fOO in 1900 and $500 in 1903.
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The
rf We
that
race
IOur


Hamilton Spectator in
do not want Chinese in


September 1BB4 decl_ared:
Canada. It is desirablethis country sha1l nor-be feopled bt ;;; servilenot the degenerated child-ren of-tfie'mongo]s.,chosen Landr A History oi chi.r"se-caniaii,,J. r-'


white mobs in vancouver rioted and assaur-ted peoplefrom J?pan, china and the rndian ="u.""tinent in 1910.rnvestigrating for the Dominion g";;;r*Lnt, MacKenzi" xirrgreported: "The native of rndia-is-noi-a person sui_tedto this country, that, as accustomed as many of them areto the conditions of a tropicai -;ri;rt;, and possessingmanners and customs so unlike those of our own people,their inabir-ity !o readiry adapt irremset-ves tosurroundings entire_Iy difterent ";;id-not do other thanentail an amount o{ irivatio" ,"a-="ir*ring which rendera discontinuance of iuch i**ig;ti"i-iI"t desirable inthe interests of the Indian tfremsefv"".,,
An rmmigration Act adopted that year prohibited 'rfor astated.period,- or perminently, th;-I#aiG-i;-c.";;;. . .g.f i*ligrants beloirging t; any race deemed unsui-ted tothe climate or requirefrents oi canad", -o, 


any immigrantsg,f ".ry specifigg Class, occupail; ;; character.rrThe Act also sripulared that'i*ri;=;;tJ to canada musrarrive- rrby continuous jouiney and on through ti_ckets,from their homerand. fro sucfr direct service from rndiaexisted in 1e14, when rhe =hip-K;;;;"a; Maru sailed roVictoria, B.C.. .Th9 376 fassengers aboard were Sikhsal-l British =yblecrs - rrbpins il-;"Itr;-i" c;;r;;.""Rebuffed in victorit., they s5it.a io v"".ouver, wherefor two months canadian airtrroritiu=-r"r"sed to alIor,rthem to disembark. rinarrv trre xoma;;;; Maru was forcedback out to sea by ships of IIIvICS.


The canadian government approved regulations in rg23for administering the rmmigration e6i-*itr, trru intentof controlling t[rose Uefonjing ;["--iu."= that cannot beassimil-ated without social or economic ross to canada.,,A series of rulings ranked potential immigi""i=-ny*Iil"i.rrracial characteristics" compared to the Anglo-canadianmajority- Europeans were di;ided i"t"--irrr.. qroups:the Preferred class - northern and r+estern Europeans;
$t"^@-- 


-iro1 Austria, HunEary,czechosl-o@ yugoslavia. poiana, Romania andiii=Ellil:ilii:t,,ili.'5; *i.Iiv,
excepting Britisrr suujects, were incrudea in the thirdcategory regardress of their nationaiiat. [Abe]la andTroper :xiil.
Those from other !1r." the preferred class who managed toget into canada often face^d discrimi"i[io" and prejudicewhen-they got here_- By 1939, the canadian rewiih 6orrqr"""woul-d report, in rhe words of Aberr" ""a-i="pli]'"ti]t=]emplovment opporruniries for Jews in ilgii*t:"p".iiiigcanada were severely attenuated. rer+ of-trre coun[ry;;
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teachers and none of its school principals were Jews.
Banks, insurance companies and large industrial and
commercial, interests repeatedly excluded Jews. Major
department stores avoided hiring Jews as sales personnel.
Jevrish doctors rarely received hospital appointments, and
universities and professional schools restricted numbers
of Jewish students and conspired against hiring Jewish
faculty. The report also noted that Jewish nurses,
architects and engineers were often forced to assume
non-Jewish surnames to get jobs [xi] .rr And while six
million European Jews were consumed in the holocaust of
rrAryan supremacist!' terror and genocide of the Second
World War, Canada refused entry to those Jews who sought
refuge here.


While denying European Jews refuge from the Nazi
concentration camps, the government of Canada in L942
ordered the expulsion of al-l Canadians of Japanese
ethnic origin from the West Coast of British Co1umbia,
dispossessing them of their property, and imprisoning
many in infand concentration camps.


In addition, Canadian of Japanese origin were prohibited
from buying or leasing land and could not grow crops
except by special permission from the Minister of Justice.
Municipalities such as Chatham, St. Catharines and
Toronto banned Japanese Canadians from their city l-imits.


JapaneSe Canadians were required to carry registration
cards containing a serial number, thumbprint and
photograph until January 23, L947. It was not until
April L, 1949, four years after the war had ended, that
the policies of exclusion and disenfranchisement ended
and Japanese Canadians were accorded the rights and
freedoms of citizens in a democracy.
8[Democracv Betrayed: The Case for Redress. Nationa]-


AS;


( IV. Toward anti-racism the case for equity policy)


IV. C TOWARD MULTICULTURALISM


Revul-sion over the genocidal- crj-mes of Nazi racism
severely undermined the defence of white supremacy
throughout the West after the Second World War. As
anti-ioIonia1 and anti-racist movements among the najority
of people in Africa, Asia, the Pacific, the Amerj-cas,
and the Caribbean, the Middle East, and elsewhere brought
more and more nations to independence, the Charter and
Principles of the United Nations gave further force to
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tors because of what the data might uncover and due to the potential ramifications of 
their release (requiring redress and ultimately government action). What follows is an ex
amination of the collection of race-based statistics within the Canadian criminal justice 
system.


II. Race-Based Data in the Canadian Criminal
Justice System
In this section, we examine the lack of race-based criminal justice data available in the 
Canadian context. We first provide an overview of the long-running debate over the


(p. 287) collection and public release of race-relevant criminal justice statistics, including 
the arguments for and against the practice. This section also looks at current practices 
with regards to the collection and dissemination of race-based statistics within the polic
ing, court, and correctional sectors.


A. Background


Canada’s reluctance to acknowledge and document race is most evident in the operation 
of its criminal justice system and in its criminal justice policies. Unlike in the United 
States and the United Kingdom, where race-based criminal justice statistics are readily 
available to the public and researchers alike, the Canadian criminal justice system does 
not systematically collect or publish statistics on the race of individuals processed 
through the system. The debate over the collection of racial data from the criminal justice 
sector in Canada can be traced back as far as 1929 (Roberts 1992). Discussions about the 
collection, or more accurately, the public release of these data have emerged more re
cently in the context of broader debates about race, crime, and the administration of 
criminal justice—particularly related to the circumstances of Aboriginal and black Cana
dians (Hatt 1994; Johnston 1994; Gabor 1994; Roberts 1994; Wortley 1999; Owusu-Bem
pah and Millar 2010). On the one hand, allegations of racial discrimination have been lev
eled against the justice system to explain the overrepresentation of certain racial minori
ty groups in the few available sources of police and correctional data. On the other hand, 
it has been suggested that racial minorities are disproportionately involved in criminal ac
tivity, which accounts for their disproportionate involvement with the criminal justice sys
tem as reflected in the data. Unfortunately, our ability to test either of these claims is lim
ited by the absence of available data, despite numerous calls for its collection. Several 
major attempts have been made in Canada to collect racial and ethnic data, particularly 
in the policing sector (Fine 1990; Wortley and Marshall 2005; Leclair InfoCom 2009); 
these attempts, however, have not paved the way for systematic data collection.


Although the level of public, political, and academic attention paid to the debate has var
ied over the past two decades, several key issues have remained central to the debate 
since it arose again most recently in the early 1990s. There has, however, been one major 
shift. Whereas racial minority groups were initially opposed to the collection of race-
based criminal justice statistics for fear that these data could be used to justify discrimi







Race, Crime, and Criminal Justice in Canada


Page 8 of 50


PRINTED FROM OXFORD HANDBOOKS ONLINE (www.oxfordhandbooks.com). © Oxford University Press, 2018. All Rights 
Reserved. Under the terms of the licence agreement, an individual user may print out a PDF of a single chapter of a title in 
Oxford Handbooks Online for personal use (for details see Privacy Policy and Legal Notice).


Subscriber: University of Toronto Libraries; date: 19 August 2019


natory policies, many minority groups now advocate for the collection and publication of 
these data as a means to redress racial discrimination in the administration of criminal 
justice (Owusu-Bempah and Millar 2010). It is now primarily Canadian police agencies 
that are openly expressing their opposition to the collection, analysis, and dissemination 
of race-based statistics, with many officially or unofficially refusing to send data to nation
al reporting agencies (Millar and Owusu-Bempah 2011). Supporters of race-based data 
collection argue that political sensitivity should not suppress the collection of race-rele
vant criminal justice statistics and that such statistics (p. 288) are necessary in order to 
(1) monitor the processing of racial minorities through the criminal justice system; (2)
provide useful information that is necessary for the development of criminal justice and
social policy; (3) determine, objectively, if there is a relationship between race and crime;
(4) provide transparency within the criminal justice system; and (5) identify bias in the
administration of criminal justice. Detractors, on the other hand, argue that collecting
and disseminating such data are problematic because (1) there are questions about the
accuracy of criminal justice data (particularly police statistics); (2) the data could be so
cially disruptive and contradict the principle of equality under the law; (3) the data could
be used to support biological theories of crime; and (4) the data could be detrimental to
the system and could ultimately jeopardize public safety (if, for example, depolicing were
to occur) (Wortley 1999; Owusu-Bempah and Millar 2010).


Methodological issues inherent in attempting to document racial data, as well as legal 
and privacy issues related to the reporting of these data to national agencies, are also 
perceived as obstacles to the implementation of systematic data collection. In terms of 
methodological issues, it has been argued that great difficulties are associated with as
signing people to specific racial categories and that these difficulties may impede the col
lection of racial data (Roberts 1994, p. 179). This issue has garnered a great deal of at
tention from academics and has been a concern in relation to Aboriginal identity data col
lection in the policing sector. A further obstacle to the collection of race-based criminal 
justice data is a concern held among some police agencies that the collection of these da
ta and subsequent reporting of them to the national statistical agencies would violate fed
eral, provincial, or territorial privacy legislation. In 2003, legal opinions were commis
sioned to determine whether the collection and reporting of racial or Aboriginal data did, 
in fact, violate privacy laws. Based on the consultations, the Canadian Department of Jus
tice has confirmed that it would not. Although legal authority to collect Aboriginal identi
ty data has been confirmed, some police agencies, such as the Royal Canadian Mounted 
Police (RCMP), maintain their position and refuse to collect or report such information 
(Owusu-Bempah 2011). Finally, we believe that criminal justice agencies may attempt to 
avoid allegations or studies of racial bias by refusing to collect race-based data (or, more 
accurately, release it to the public).


B. Current Practices


Notwithstanding the current debate, and despite the fact that very little race-relevant 
criminal justice data is made publicly available in Canada, information on alleged offend
ers and victims processed by the criminal justice system, including descriptions of Aborig
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inal status and racial background, is routinely collected in the records of criminal justice 
agencies. Police services, for example, have the ability to collect Aboriginal and/or racial 
data and many are, in fact, currently recording such data for intelligence purposes or 
when it is relevant to a criminal investigation (in Montreal, (p. 289) Toronto, and Ottawa, 
for example). The internal data management systems utilized by police services collect 
detailed information on the racial background of accused persons and victims involved in 
crime incidents. Although some police forces currently report Aboriginal information to 
Statistics Canada, the majority refuse to do so (e.g., Montreal, Toronto, and Ottawa). In 
2009, 20 percent of Canadian police forces had an official policy not to submit Aboriginal 
information in the Uniform Crime Reports (UCR) sent to Statistics Canada, and almost 60 
percent were not doing so as a matter of practice. The suppression of racial data by Cana
dian police services is so widespread that racial information was missing for 80 percent 
of the UCR cases submitted to Statistics Canada in 2009, even though a race field exists 
on the forms (Millar and Owusu-Bempah 2011, p. 658).


The Integrated Criminal Court Survey4 and the Integrated Correctional Services Survey 
are also valuable sources of information on individuals processed through later stages of 
the criminal justice system. Aboriginal identity data are collected in the Integrated Crimi
nal Court Survey, but racial information beyond Aboriginal designation is not; these data 
could be included in the survey if they were deemed important by stakeholders. The Inte
grated Correctional Services Survey5 currently collects self-reported racial information 
for individuals entering the correctional system. This information is used internally to in
form program and policy needs. The most readily available criminal justice data that in
cludes information on race is the Corrections and Conditional Release Statistical 
Overview, produced on an annual basis and released to the general public by Public Safe
ty Canada. This document includes a “one-day snapshot” detailing the race of all offend
ers under federal supervision (Public Safety Canada 2009). This “snapshot” is limited, 
however, in that it does not provide any information about regional differences in the 
racial composition of the offender population (this must be obtained through special re
quest), nor does it highlight racial differences in sentence length or other issues. The vast 
majority of data on the racial background of individuals processed through the Canadian 
criminal justice system is used for internal purposes and is not made publicly available in 
any systematic way. Furthermore, because this information is collected to meet the dis
parate operational needs of the agencies involved, the data often lack the consistency 
necessary for comparative purposes.


In sum, race-based data in Canada are collected by a variety of criminal justice institu
tions, yet national reporting of racial and Aboriginal data is sparse and inconsistent, espe
cially when looking beyond the Aboriginal category. No data are systematically available 
for any stage of the prosecution process despite the introduction of an Aboriginal variable 
into the Integrated Criminal Court Survey. The correctional sector systematically collects 
racial and Aboriginal identity information upon prisoner intake; however, very little is 
made available to the general public. Access to Information legislation may be utilized in 
an attempt to gain access to racial data, but pursuing this avenue by no means guaran
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tees that access will be granted. In the next section, we review available data on racial 
minority representation in correctional, offending, and victimization data.


(p. 290) III. Racial Minority Representation in Cor
rectional, Victimization, and Offending Data
In this section, we present research that examines the representation of racial minorities 
in Canadian provincial and federal correctional institutions. This section of the essay also 
presents data on the representation of racialized Canadians as victims of crime and as of
fenders.


A. Minority Overrepresentation in the Canadian Correctional System


Canada has a two-tiered correctional system. The federal system houses all offenders who 
have been given a sentence of 2 years or longer. The provincial system, by contrast, hous
es all offenders serving a sentence of less than 2 years, as well as those remanded to cus
tody while awaiting trial. As discussed earlier, the federal correctional system is the only 
segment of the Canadian criminal justice system that regularly collects data on the racial 
background of offenders. These statistics are published annually in the Corrections and 
Conditional Release Statistical Overview (Public Safety Canada 2012).


In Table 10.1, we use 2011 federal correctional statistics and data from the 2006 Canadi
an Census to explore the over- and underrepresentation of specific ethnoracial groups 
within Canadian corrections. The data indicate that Aboriginals, African Canadians, and 
people from multiracial backgrounds are all significantly overrepresented in the federal 
corrections system. For example, although Aboriginals represent only 3.8 percent of the 
Canadian population, they constitute almost one-fifth (18.5 percent) of offenders under 
federal supervision. Similarly, blacks represent only 2.5 percent of the Canadian popula
tion, but almost one-tenth of all federally supervised offenders. Hispanic and West Asian 
representation in corrections, by contrast, is approximately equal to their representation 
in the Canadian population. Importantly, whites and the members of all other racial mi
nority groups are significantly underrepresented in the federal corrections system. Over
all, people of South Asian descent have the lowest rate of federal correctional supervision 
in Canada (18 per 100,000), followed by Asians (32 per 100,000), and whites (59 per 
100,000). By contrast, Aboriginals have the highest rate of federal correctional supervi
sion (361 per 100,000), followed by African Canadians (246 per 100,000), and people with 
multiracial backgrounds (318 per 100,000).


Interestingly, although a great deal of academic discussion has addressed the gross over
representation of blacks in the American correctional system, our data suggest that Abo
riginal Canadians are just as overrepresented within the Canadian system (p. 291) and 
that African Canadians are almost as overrepresented. Indeed, in 2010, the black rate of 
incarceration in the United States (3,074 per 100,000) was 6.7 times greater than the 
white rate (459 per 100,000) (see Guerino, Harrison, Sabol 2011). By comparison, within 
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Canada’s federal corrections system, the rate of Aboriginal correctional supervision is 6.2 
times higher than the white rate, whereas the black rate is four times higher. Nonethe
less, we cannot dismiss the reality that the incarceration rate for all racial groups is much 
higher in the United States than in Canada. Indeed, the white rate of incarceration in the 
United States (459 per 100,000) is almost twice the rate of blacks residing in Canada 
(245.6 per 100,000).
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Table 10.1 The representation of ethnoracial groups in Canada’s federal corrections system (2011)


Racial 
Background


National 
Population1


Percent of 
National 
Population


Federal 
Correction
al Popula
tion2


Percent 
Federal 
Correction
al Popula
tion


Odds Ratio Rate of Fed
eral Correc
tional Su
pervision 
(per 
100,000)


White 25,000,155 80.0 14,646 64.1 0.80 58.6


Aboriginal 1,172,785 3.8 4,236 18.5 4.87 361.2


Black 783,795 2.5 1,925 8.4 3.36 245.6


Asian3 2,090,390 6.7 678 3.0 0.45 32.4


South Asian4 1,262,865 4.0 226 1.0 0.25 17.9


Hispanic 304,245 1.0 234 1.0 1.00 76.9


West Asian5 422,245 1.3 268 1.2 0.92 63.5


Other 204,550 0.7 650 2.8 4.00 317.8


TOTAL 31,241,030 100.0 22,863 100.0 1.00 73.2


( ) Population estimates for each racial group were derived from the 2006 Census (Chui and Maheux 2008).1
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( ) The 2011 federal correctional statistics provided in this table include inmates within federal prisons and those 
under federal community supervision (Public Safety Canada 2012).


( ) The “Asian” category includes people of Chinese, Japanese, South-East Asian, Korean, or Filipino descent.


( ) The “South Asian” category includes people of Indian, Pakistani, Sri Lankan, or Tamil descent.


( ) The “West Asian” Category includes people of Arab or other Middle-Eastern descent.


( ) The “Other” category includes people who report multiple racial backgrounds.


2


3


4


5


5
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Figure 10.1  Percent of inmates within federal pris
ons in Canada from selected racial groups, 2001–
2011.


Source: Zinger 2011


Further analysis reveals that the representation of Aboriginals and blacks is particularly 
high within federal correctional institutions. For example, in 2011, Aboriginals represent
ed 21.5 percent of all offenders housed in federal prisons but only 13.6 percent of those 
under federal community supervision (parole). Similarly, blacks represented 9.1 percent 
of the federal prison population but only 7.2 percent of those under federal community 
supervision. The data also suggest that both Aboriginal and black representation within 
federal prisons increased significantly between 2001 and 2011. By contrast, (p. 292) the 
representation of white inmates within federal prisons dropped from 71 percent to 61 
percent during this period (see Figure 10.1). In other words, over the past decade, racial 
disparities within Canada’s federal corrections system have become more pronounced 
(see Zinger 2011).


Unlike the federal system, provincial and territorial correctional systems do not normally 
release statistics on the racial composition of their correctional populations. However, it 
is common knowledge that such data are often collected for “programming purposes.” 
With this in mind, we decided to make a series of freedom of information requests to the 
Ministries of Corrections for each Canadian province and territory. In each case, we ex
plicitly requested any data that had been collected on the race or ethnicity of the provin
cial correctional population. Responses varied dramatically from province to province, 
territory to territory. Four provinces—Nova Scotia, New Brunswick, Ontario, and Alberta
—were able to provide us with a detailed racial breakdown of their 2010–11 correctional 
population. Seven other provinces/territories—Newfoundland, Quebec, Manitoba, 
Saskatchewan, the Yukon, the North-West Territories, and Nunavut—were only able to 
give us details about the Aboriginal population within their correctional system.6 Each of 
these jurisdictions indicated that it did not collect information on any other ethnoracial 
group. Two provinces failed to provide us with racial data. Prince Edward Island claimed 
that it does not collect any racial data whatsoever on its correctional population. British 
Columbia, on the other hand, confirmed that it does collect race-based data. However, it 
refused to release these data to our research team.


Based on the limited data that we did receive from the provinces and territories, one 
thing is perfectly clear: both Aboriginals and African Canadians are significantly overrep
resented within provincial as well as federal corrections. Whites and other racial minority 
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groups, by contrast, are all underrepresented. Table 10.2 illustrates this fact by providing 
the proportion of the population from each province or territory that is (p. 293) Aboriginal 
and black and the proportion of provincial/territorial correctional admissions from these 
two racial groups. It should be noted that these provincial admissions numbers (flow) pro
vide a somewhat different measure of the correctional population than the federal correc
tional (stock) data discussed earlier. They are not necessarily comparable. Provincial 
prison numbers, for example, include offenders who have been denied bail, as well as 
those serving time for minor offenses (i.e., the nonpayment of fines, public intoxication, 
etc.). It is for these types of offenses that Aboriginals may be particularly overrepresent
ed.
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Table 10.2 Aboriginal and Black overrepresentation within provincial correctional institutions in Canada, 2010–
2011, by province/territory
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Province Aboriginals Blacks


Percent Provin
cial Population


Percent Admis
sions to Provin
cial Correctional 
Institutions


Percent Provin
cial Population


Percent Admis
sions to Provin
cial Correctional 
Institutions


Newfoundland 4.7 14.7 NA NA


Nova Scotia 2.6 8.4 2.1 14.0


New Brunswick 2.4 8.8 0.6 2.4


Prince Edward Is
land


NA* NA NA NA


Quebec 1.6 4.4 NA NA


Ontario 2.0 11.8 3.9 17.7


Manitoba 15.5 69.0 NA NA


Saskatchewan 14.8 63.0 NA NA


Alberta 5.7 38.6 1.4 5.0


British Columbia NA NA NA NA
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Yukon 25.1 75.7 NA NA


North-West Territo
ries


50.3 89.4 NA NA


Nunavut 84.9 98.7 NA NA


Source for population data: Chui and Maheux 2008.
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In Manitoba, Aboriginals represent only 15.5 percent of the population, but 69 percent of 
admissions to provincial correctional facilities. Similarly, in Saskatchewan, Aboriginals 
represent only 14.8 percent of the population, but constituted 63 percent of all admis
sions to provincial prisons. This racial disparity also exists for blacks—at least for those 
provinces providing data on black inmates. For example, blacks are only 3.9 percent of 
Ontario’s population, but constituted 17.7 percent of admissions to Ontario’s correctional 
facilities in 2010–11. Similarly, blacks represent only (p. 294) 2.1 percent of Nova Scotia’s 
population, but 14.0 percent of all provincial prison admissions.


In sum, the Canadian data suggest that both Aboriginals and African Canadians are sig
nificantly overrepresented within the justice system. What is the cause of this overrepre
sentation? Some argue that this is the result of higher rates of criminal offending among 
Aboriginal and black populations. Others argue that this overrepresentation is the result 
of racial biases within Canadian policing, criminal courts, and corrections. We suspect 
both explanations may have some validity. We address these issues in the following sec
tions.


B. Minority Victimization and Offending in Canada


Due to the de facto ban on the release of race–crime statistics, it is extremely difficult to 
fully document minority offending and victimization in Canada. However, consistent with 
the correctional statistics just presented, the data that are available indicate that Aborigi
nal and black Canadians have relatively high rates of criminal involvement. For example, 
statistics from several major Canadian cities—including Toronto and Montreal—reveal 
that serious violence is becoming increasingly concentrated within the black community. 
For example, Gartner and Thompson (2004) document that, between 1992 and 2003, the 
homicide victimization rate for Toronto’s black community (10.1 murders per 100,000) 
was more than four times greater than the city average (2.4 murders per 100,000). Fur
ther investigation reveals that young black males are particularly vulnerable to violent 
death. For example, whereas black males comprise only 4 percent of Toronto’s popula
tion, in 2007, they represented almost 40 percent of the city’s homicide victims. This rep
resents a homicide victimization rate for black males of approximately 28.2 per 100,000, 
compared to only 2.4 per 100,000 for the Toronto population as a whole (Wortley 2008). 
At the national level, crime data that have been released from the federal government 
suggest that Aboriginals typically have an annual homicide victimization rate that is sev
en to eight times higher than non-Aboriginals (Brzozowski, Taylor-Butts, and Johnson 
2006).


Canadian surveys have produced mixed results with respect to minority victimization. The 
2004 General Social Survey (GSS), for example, contacted a random sample of more than 
24,000 Canadians and found that visible minorities had the same rate of violent and prop
erty victimization as whites (see Perreault 2008). However, this finding likely reflects the 
fact that the category “visible minority” combines racial groups with high victimization 
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