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PART I – OVERVIEW AND STATEMENT OF FACTS
A. OVERVIEW
“The law is neither colourblind nor neutral; instead, it reflects the hierarchies already
found in society.”1
1.

The key question on this appeal is whether a sentencing judge should consider

social context evidence that details the effects of anti-Black racism when sentencing a
Black person. The answer is, with respect, self-evident; yes. The goal of any sentencing
proceeding is to arrive at a fair and just sentence that is proportionate to the crime. In
order to achieve this goal, courts have always considered the background and life
circumstances of the person being sentenced. For example, sentencing courts have
historically considered factors such as the age, gender, employment status, education
level, family situation, immigration status and financial circumstances of the individual.
This is seen as non-controversial.
2.

Courts have also long considered the race of the person to be sentenced and the

historical and social context of any discrimination the offender may have faced in coming
to an appropriate sentence. This principle is most notably recognized in s. 718.2(e) of the
Criminal Code, which requires consideration of all sanctions other than incarceration for
“all offenders, with particular attention to the circumstances of Aboriginal offenders”
(emphasis added). As held by the Supreme Court of Canada, s. 718(2)(e) is remedial in
nature and is designed to, “ameliorate the serious problem of overrepresentation of

Robyn Maynard, Policing Black Lives: State Violence in Canada from Slavery to the Present (Black Point: N.S.:
Fernwood Publishing, 2017), at p. 109.
1

1

[A]boriginal people in prisons, and to encourage sentencing judges to have recourse to a
restorative approach to sentencing.”2
3.

There can be no dispute that the Black community has and continues to be

subjected to discrimination in Canada on both individual and systemic levels. This
includes discrimination by and within the criminal justice system, where Black people are
disproportionately targeted by the police and overrepresented in prison, both on remand
and post-sentencing.
4.

Given the irrefutable evidence of systemic racism against the Black community,

there can be no doubt that the criminal justice system must engage in meaningful reform.
It must address its own anti-Black racism and ameliorate the problem of the
overrepresentation of Black people in the criminal justice system and in prison. Thus, the
proper question is not “If?” anti-Black racism should be considered at a sentencing
hearing, but “How?”
5.

The Black Legal Action Centre and the Canadian Association of Black Lawyers

(“BLAC/CABL”) submit that the implementation of a standardized analytical framework
is essential to ensure fair, just and consistent sentences for Black offenders. The proposed
framework is set out below in paragraph nine.
6.

A properly structured framework can strike a balance in upholding principles of

sentencing, while also providing context to a sentencing court on how the individual
circumstances of an offender have been impacted by systemic factors of racism. It will
allow sentencing judges to consider systemic factors that may have exposed the offender

2

R. v. Gladue, 1999 CanLII 679 (SCC), [1999] 1 S.C.R. 688, at para. 93 [Gladue].

2

to negative conditions, and can assist them in understanding how the individual ended up
in criminal court.
7.

A structured framework will allow sentencing judges to properly assess the

impact of anti-Black racism on the person to be sentenced in a meaningful and consistent
way. However, the proposed framework must position itself to look at racism and not
race. This is critical, as a focus only on the race of an offender perpetuates the idea that
the inequitable outcomes in the criminal justice system are the result of inherent criminal
tendencies. Conversely, a focus on racism properly centres the historical and current
systemic policies and practices that have allowed anti-Black racism and its destructive
impact to thrive. As such, the framework proposed below avoids perpetuating stereotypes
and drawing “a causal link between race and criminal propensity” as cautioned against by
the Appellant (Appellant’s factum, para. 30).
B. STATEMENT OF FACTS
8.

BLAC/CABL take no position with respect to the facts as advanced by the

parties and defers to the parties on the factual record.

3

PART II – STATEMENT OF POSITION
9.
BLAC/CABL submit that the appropriate framework for the sentencing of a
Black person includes the following components:
a)

When sentencing a Black person, judicial notice must be taken of the
history of colonialism, enslavement, segregation, and the resultant antiBlack racism in society, and how it specifically impacts Black people in
the criminal justice system.

b)

Sentencing judges should give significant consideration to the social
context of anti-Black racism in sentencing proceedings, in accordance
with the remedial nature of s. 718.2(e) of the Criminal Code, especially
when considering alternatives to incarceration.

c)

As articulated in the Criminal Code, the sentencing judge can consider
any evidence that is relevant to sentencing, including hearsay evidence
and evidence from the person to be sentenced. While Impact of Race and
Cultural Assessment Reports may be very useful to the sentencing judge,
they should not be mandatory, as this would place a disproportionate and
overly onerous burden on the offender, particularly low-income
offenders. As well, authors of the reports should not be required to be
qualified on a voir dire and testify in order for the report to be admitted.
This would place a greater burden on Black offenders than other
offenders, most notably those who rely on Pre-sentence or Gladue
reports.

d)

If there is evidence that the person being sentenced fled from police, it
should not automatically be considered an aggravating factor on sentence.
Instead, the disproportionate policing of Black communities must be
taken into account, and the actions of the offender should be considered
within this context and on a case by case basis.

4

PART III – STATEMENT OF ARGUMENT
A. The Sentencing Court should take judicial notice of the existence of anti-Black
racism
“Black Canadians present experiences are rooted in our country’s history of
colonialism, slavery and segregation.”3
10.

The courts have long recognized that discrimination against the Black

community can and should be the subject of judicial notice.4 In 1993, this Honourable
Court stated, “Examination of racism as it impacts specifically on [B]lack persons
suggests that they are prime victims of racial prejudice.”5 In R. v. Elvira, Justice Schreck
of the Superior Court of Justice held:
[22] One does not have to spend much time working in the criminal justice
system to realize that African-Canadians are overrepresented among those
accused of crimes. I do not need evidence to draw this conclusion any more
than I need evidence to conclude that gun crimes are prevalent in the City of
Toronto.
[23] I am also prepared to take judicial notice of the existence of anti-Black
racism, as many courts have done: Jackson, at para. 87. No reasonable person
can dispute its existence. 6
11.

Most recently, the Supreme Court of Canada held that, “Evidence about race

relations … can be derived from ‘social fact’ or the taking of judicial notice.”7
12.

While discrimination of any form is repugnant, the courts must consistently and

clearly recognize that anti-Black racism has its own particular and unique role in Ontario

Akwasi Owusu-Bempah & Carl James, “Expert Report on Crime, Criminal Justice and the Experience of Black
Canadians in Toronto, Ontario” (2018) in Appeal Book, at p. 146. [Expert Report on Crime].
4 For example: R. v. Parks, 1993 CanLII 3383 (ON CA), 15 O.R. (3d) 324 [Parks]; R. v. S. (R.D.), 1997 CanLII 324
(SCC), [1997] 3 S.C.R. 484 ; Gladue, supra note 2; R. v. Golden, 2001 SCC 83 (CanLII), [2001] 3 S.C.R. 679; R. v.
Brown, 2003 CanLII 52142 (ON CA); R. v. Borde, 2003 CanLII 4187 (ON CA) [Borde]; R. v. Spence, 2005 SCC 71
(CanLII), [2005] 3 S.C.R. 458; Peart v. Peel Regional Police Services, 2006 CanLII 37566 (ON CA); R. v. Grant, 2009
SCC 32 (CanLII), [2009] 2 S.C.R. 353.
5 Parks, ibid at p. 22.
6 2018 ONSC 7008 (CanLII), at paras. 22-23.
7 R. v. Le, 2019 SCC 34 (CanLII), at para. 71. [Le].
3
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(and Canada). Multiple reliable studies and reports dating back to the 1980s have outlined
the existence of racial inequity specific to the Black community, including within the
criminal justice system.8 The impact of anti-Black racism is manifest in the current social,
political and economic marginalization of Black people in our society.9
13.

Despite myriad recommendations, little has changed in the decades since those

reports were published. In 2018, the Ontario Human Rights Commission published, A
Collective Impact: Interim report on the inquiry into racial profiling and racial
discrimination of Black persons by the Toronto Police Service. The report concluded that
there is systemic discrimination against the Black community at virtually every stage of
the criminal justice system. The Black community continues to be disproportionately
represented in police stops, police use of force, police shootings, deaths by police
shootings and police arrests.10
14.

Beyond police profiling and violence, disparities in the treatment of Black

people can also be found in pre-trial detention, sentencing and release conditions. 11 At the
national level, the Office of the Correctional Investigator found that “Black inmates are
one of the fastest growing sub-populations in federal corrections. Over the last 10 years,

Ontario Provincial Advisory Committee on Race and Ethnocultural Relations, The Development of a Policy on Race
and Ethnocultural Equity: Report of the Provincial Advisory Committee on Race Relations (Queen’s Printer for
Ontario: 1987); Lewis, S. The Report of the Advisor on Race Relations to the Premier of Ontario Bob Rae. (Ontario
Advisor on Race Relations: June 9, 1992); Ontario. Commission on Systemic Racism, Racism Behind Bars: The
treatment of black and other racial minority prisoners in Ontario (Queen’s Printer for Ontario: 1994); Ontario.
Commission on Systemic Racism, Report of the Commission on Systemic Racism in the Ontario Criminal Justice
System (Queen’s Printer for Ontario: 1995).
9 Ontario. Anti-Racism Directorate, Data Standards for the Identification and Monitoring of Systemic Racism
(Glossary), in Anti-Racism Act, 2017, SO 2017, c 15.
10 Ontario Human Rights Commission, A Collective Impact: Interim report on the inquiry into racial profiling and
racial discrimination of Black persons by the Toronto Police Service (Government of Ontario, November 2018).
11 Canada, The Correctional Investigator Canada, Annual Report of the Office of the Correctional Investigator 20142015 (Ottawa: Office of the Correctional Investigator, June 2015); see also Jim Rankin & Patty Winsa. “Unequal
justice: Aboriginal and black inmates disproportionately fill Ontario jails”, The Toronto Star (March 1, 2013).
8
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the number of federally incarcerated Black inmates has increased by 80%.” 12 The number
of Black women incarcerated is also rising.13 In Ontario, in 2010-2011, Black people
made up almost 4% of the general population, yet accounted for 17.7% of the provincial
corrections population.14
15.

Taking judicial notice of the history of colonization, enslavement and the

segregation of Black people, and how that legacy continues to negatively impact their
educational attainment, income levels, employment opportunities, substance abuse, and of
course criminalization and incarceration, provides a necessary context for understanding
and evaluating any evidence presented by a Black offender.15
B. Sentencing judges should give significant consideration to anti-Black racism in
sentencing proceedings, in accordance with s. 718.2(e) of the Criminal Code
“[T]he principles that are generally applicable to all offenders, including African
Canadians, are sufficiently broad and flexible to enable a sentencing court in
appropriate cases to consider both the systemic and background factors that may have
played a role in the commission of the offence”.16
16.

This Honourable Court has previously recognized that social context is a valid

consideration in the sentencing of Black offenders.17 Moreover, the Appellant has fairly
acknowledged that there is nothing that would foreclose a court from considering
background and systemic factors as part of a sentencing hearing and that some of the
Gladue principles are applicable to non-Indigenous, racialized offenders who hail from

Canada, The Correctional Investigator Canada, Annual Report of the Office of the Correctional Investigator 20122013 (Ottawa: Office of the Correctional Investigator, June 2013), at p. 9.
13 Canada, The Correctional Investigator Canada, A Case Study of Diversity in Corrections: The Black Inmate
Experience in Federal Penitentiaries Final Report (Ottawa: Office of the Correctional Investigator, 2013), at p. 10.
14
Akwasi Owusu-Bempah & Scot Wortley, “Race, Crime, and Criminal Justice in Canada” in Sandra M. Bucerius &
Michael H. Tonry, eds, Oxford Handbook of Ethnicity, Crime and Immigration (Oxford: Oxford University Press,
2014), 281 at p. 293.
15 R. v. Jackson, 2018 ONSC 2527 (CanLII). [Jackson].
16 Borde, supra note 4, at para. 32.
17 Ibid.
12
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communities that have been the subject of centuries long discrimination (Appellant’s
factum, para. 21). This includes, of course, the Black community.
17.

Given this Court’s jurisprudence, the Appellant’s acknowledgement, and the

significant overrepresentation of Black people in the prison system, judges should be
obligated to consider the relevant social context evidence when sentencing a Black
person; namely the reality of anti-Black racism. This information is of significant
relevance, as it allows the court to better understand how a specific Black offender’s
racialization might factor into how he/she/they came to be before the courts. 18 This
context may ultimately bear on the sentencing principles to be prioritized and/or the moral
blameworthiness of the offender. 19
18.

This could result in the jail term for a Black offender being less than the term

imposed on a non-Black offender for the same offence, an outcome the justice system has
deemed both acceptable and appropriate for Indigenous offenders. There is no reason why
this principle should not apply to Black offenders as well.
19.

Such an approach in sentencing Black offenders accords with s. 718.2(e) of the

Criminal Code, which is remedial in nature and is designed to ameliorate the serious
problem of overrepresentation in prisons – in this instance, the overrepresentation of the
Black community – and to encourage sentencing judges to have recourse to a restorative
approach to sentencing. The principle of restraint also helps to further what a

18
19

Jackson, supra note 15.
R. v. F.H.L., 2018 ONCA 83 (CanLII).
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proportionate and just sentence should look like, and there is a judicial duty to give the
provision’s remedial purpose real force.20
20.

The social context to be considered must include a recognition of the current

lived experience of Black Canadians. The Black community continues to be subjected to
significant discrimination that results in constrained choices and an increased likelihood
of engagement with the criminal justice system. Black children are more likely to be
investigated by children’s aid societies in comparison to their white counterparts, and they
are overrepresented among the children in care. 21 In schools, Black children are more
likely to be streamed into non-university tract programs, and are also subject to harsher
discipline.22 Within the employment sector, Black people face discrimination in hiring,
and experience higher unemployment rates and larger wage gaps than the average for all
racialized workers (differences are also gendered). 23 Black people are also
overrepresented in Toronto neighbourhoods most afflicted by poverty and other forms of
disadvantage.24
21.

Given this social context, the sentencing judge should consider the following,

non-exhaustive list of questions prior to passing sentence:
•

Has the offender lived in or was he/she/they arrested in a highly policed
community?

•

Was the offender streamed in school towards less academically rigorous
programs?

Gladue, supra note 2.
Report on Crime, supra note 3, at p. 134.
22 Ibid at p. 146.
23 Sheila Block & Grace-Edward Galabuzi, “Persistent Inequality: Ontario’s Colour-coded Labour Market”, Canadian
Centre for Policy Alternatives, (December 2018), at p. 19.
24 Expert Report on Crime, supra note 3, at p. 139.
20

21Expert
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22.

•

Was the offender ever suspended or expelled from school, or did he/she/they
ultimately decide to drop out?

•

Was the offender underemployed or unemployed for a significant period of
time?

•

Has the offender or any of their primary caregivers experienced serious mental
health challenges?

•

Did the offender experience child poverty or come from a family reliant on
social assistance?

•

Was the offender ever a Crown ward within the child welfare system?

•

Did the offender grow up in or do they still live in a low-income household?

•

Does the offender have an incarcerated or absentee parent?

•

Was the offender on restrictive bail conditions?

•

Did the offender or their family arrive in Canada as refugees or through some
form of forced displacement?25

•

Has the offender been the subject of discrimination by police (i.e. carding,
harassment, violence)?

•

Has the offender been the subject of discrimination in any context?

•

Do any of the “constrained circumstances” noted above or others exist? And,
if so, do they diminish (not remove) the offender’s moral culpability or
suggest consideration of certain principles of sentencing?
Each of the above-noted questions is undoubtedly a question that sentencing

judges across Canada have asked previously, in relation to many different offenders from
varied backgrounds. However, in the absence of a specific, standardized framework for
Black offenders, there can be no certainty that these factors will be considered and/or
applied with any consistency. Thus, to arrive at a fair and just sentence for Black
offenders, and also to achieve parity in sentencing, such questions should be considered
each and every time a Black person is sentenced.

25

Adapted from Anthony Morgan, “An Africentric principle could right some wrongs”, Policy Options (April, 2019).
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C. Social context evidence of anti-Black racism should be admissible at sentencing
23.

A sentencing judge is entitled to consider any evidence that is relevant to the

sentence, including hearsay evidence and evidence from the accused.26 In the case at bar,
the Appellant produced two separate reports. Such reports, often referred to as “Impact of
Race and Cultural Assessments” or “Cultural Impact Assessments”, have been admitted
and relied on previously in Nova Scotia and Ontario.27 The reports were admitted by the
sentencing judge without the requirement of a voir dire. However, the Crown was
permitted to cross-examine the authors of the reports.
24.

On appeal, the Appellant argues that the Sentencing Judge erred in admitting the

evidence in the absence of a voir dire. BLAC/CABL respectfully submit that to impose
such a requirement in relation to Black offenders would create an unfair and
disproportionate burden. Pre-sentence reports and Gladue reports are regularly tendered
to the court and admitted without the requirement of a voir dire (or even any challenge
whatsoever). Similar to Impact of Race and Cultural Assessments, Pre-sentence and
Gladue reports often rely on information provided by the individual offender, family
members and/or members of the individual’s community. They also often include
opinions, such as whether the individual is likely to comply with probationary orders
and/or whether the individual’s Indigenous background played a role in the offending
behavior.

Criminal Code, R.S.C., 1985, c. C-46, ss. 723(1), (2), (5); also s. 726.1.
For example, see: R. v. “X”, 2014 NSPC 95 (CanLII); R. v. Gabriel, 2017 NSSC 90 (CanLII); R. v. Riley, 2019
NSSC 92 (CanLII). For Ontario, see Jackson, supra note 15.
26
27

11

25.

To impose a different and higher threshold for admissibility for similar reports

with similar content for members of the Black community would create a double
standard. A higher threshold will only aggravate the disadvantage already experienced by
members of the Black community within the criminal justice system. Accordingly, should
such a report be tendered by a Black offender, it should be admitted without the
requirement of a voir dire. As in every case, the sentencing judge would be entitled to
determine the weight to be applied to the report and the information contained therein.
26.

While Impact of Race and Cultural Assessments may be of assistance to the

sentencing judge, they should not be compulsory. Mandating such reports will create at
least two significant problems: i) it will create a double standard for Black offenders in
that they will be obligated to produce a report when non-Black offenders are under no
such burden; and ii) it may unfairly preclude low and no-income members of the Black
community from the benefit of producing a report as a result of the prohibitive cost.
Accordingly, while such reports may be produced, they should not be mandatory.
D. The sentencing judge should consider the systemic issue of anti-Black racism in
police stops when considering the sentence to be imposed
27.

The Appellant further alleges that the Sentencing Judge erred in his

consideration of the race of the Respondent when analyzing whether the sentence should
be reduced on the basis that the Respondent was stopped by police and bumped by the
police car on arrest. More specifically, the Appellant alleges that the Sentencing Judge did
not have sufficient evidence that the stop was related to the race of the Respondent to
justify a reduction in sentence. At trial, the Judge dismissed an application under s. 9 of
the Charter that the accused had been arbitrarily detained and/or intentionally struck by
the police car as he was being detained.
12

28.

On sentencing, the Judge considered the specific facts and then situated the

arrest and detention of the Respondent in the broader context of the relationship between
the police and the Black community (i.e. disproportionate policing and stops of Black
people by police).
29.

BLAC/CABL submit that the approach taken by the Sentencing Judge was

correct. Studies and empirical research have repeatedly demonstrated that members of the
Black community are stopped by police at a disproportionate rate. This was recognized
most recently by the majority of the Supreme Court of Canada in R. v. Le.28 Thus, before
automatically deeming flight from police to be an aggravating factor on sentence, judges
should consider this broader social context and how it may apply on the facts of each
particular case. Taking into account social context evidence of systemic anti-Black racism
and police stops in no way takes away from the gravity of an offence or the degree of
responsibility of an offender – it merely puts it into a larger historical and current context.
30.

Simply put, there may very well be some cases where flight from police should

be considered an aggravating factor. In other cases, based on the social context of racism
and/or the specific facts, it may be neutral or even a factor that reduces the sentence.
Should the latter situation arise on the facts of a particular case, a reduction in sentence
may be an appropriate response to the fact that, but for the individual’s race and the
impact of anti-Black racism, they would not be involved in the justice system or before
the courts.

28

Supra note 7.
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31.

Based on the above, BLAC/CABL submit that an alleged flight from police by a

Black person should not be presumed to be an aggravating factor on sentencing. Rather,
the sentencing judge should make a determination regarding any flight based on the
relevant social context evidence and on a case by case basis.
E. The framework proposed by the Appellant places an undue burden on Black
offenders
“Within the sentencing principles that currently exist, I believe there is room to build a
framework of analysis that can begin to address the issue of disproportionate
incarceration of African Canadians.”29
32.

BLAC/CABL agree with and welcome the Appellant’s position that an

analytical framework should be implemented when sentencing Black offenders. However,
BLAC/CABL respectfully disagree with the Appellant’s submission that the offender
must prove some relationship between their race and the conduct that brings them before
the Court. As stated by the Appellant, there must be “specific evidence … that racial
disadvantage is linked to constraint of a particular offender’s choices and life experience
in bringing him before the court.” (Appellant’s factum, para. 51).
33.

Our courts have consistently rejected such an approach in the context of the

sentencing of Aboriginal offenders as placing an undue evidentiary burden on the
accused. In R. v. Ipeelee, the Supreme Court held that it was an error to require an
Aboriginal offender to establish a causal link between their background factors and the
commission of the offence(s) in question before they are entitled to have those factors

29

Jackson, supra note 15, at para. 73.
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considered by the sentencing judge.30 A similar conclusion was reached by this Court in
multiple cases, including R. v. Collins31, R. v. Kreko32, R. v. Monckton33 and R. v. F.H.L.34
34.

BLAC/CABL submit that there should not be a higher burden placed on Black

offenders than Aboriginal offenders. Namely, for an offender’s racialized background to
influence his/ her ultimate sentence, the systemic and background factors affecting Black
people in Canadian society must have impacted the offender’s life in a way that (1) bears
on moral blameworthiness, or (2) indicates which types of sentencing objectives should
be prioritized in the offender’s case. 35
PART IV – ORDER REQUESTED
35.

BLAC/CABL take no position on the ultimate disposition of this appeal.

Pursuant to the order of Strathy C.J.O. dated June 18, 2019, BLAC/CABL do not seek
costs and no costs are to be ordered against them.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of July, 2019
_______________________________
Nana Yanful
The Black Legal Action Centre
_______________________________
Jonathan Shime
COOPER, SANDLER, SHIME & BERGMAN LLP
Counsel for the Interveners,
The Black Legal Action Centre and
The Canadian Association of Black Lawyers

30

2012 SCC 13 (CanLII), [2012] 1 S.C.R. 433 .
2011 ONCA 182 (CanLII).
32 2016 ONCA 367 (CanLII).
33 2017 ONCA 450 (CanLII).
34 Supra note 19.
35 Ibid at para. 40.
31
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PART VI – LEGISLATION
Criminal Code, R.S.C., 1985, c. C-46, ss. 718, 718.2(e), 723(1), 723(2), 723(5), s. 726.1
Purpose
718 The fundamental purpose of sentencing is to protect society and to contribute, along
with crime prevention initiatives, to respect for the law and the maintenance of a just,
peaceful and safe society by imposing just sanctions that have one or more of the
following objectives:
(a) to denounce unlawful conduct and the harm done to victims or to the
community that is caused by unlawful conduct;
(b) to deter the offender and other persons from committing offences;
(c) to separate offenders from society, where necessary;
(d) to assist in rehabilitating offenders;
(e) to provide reparations for harm done to victims or to the community; and
(f) to promote a sense of responsibility in offenders, and acknowledgment of the
harm done to victims or to the community.
Other sentencing principles
718.2 A court that imposes a sentence shall also take into consideration the following
principles:
…
(e) all available sanctions, other than imprisonment, that are reasonable in the
circumstances and consistent with the harm done to victims or to the
community should be considered for all offenders, with particular attention to
the circumstances of Aboriginal offenders.
Submissions on facts
723 (1) Before determining the sentence, a court shall give the prosecutor and the
offender an opportunity to make submissions with respect to any facts relevant to the
sentence to be imposed.
Submission of evidence
(2) The court shall hear any relevant evidence presented by the prosecutor or the offender.
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Hearsay evidence
(5) Hearsay evidence is admissible at sentencing proceedings, but the court may, if the
court considers it to be in the interests of justice, compel a person to testify where the
person
(a) has personal knowledge of the matter;
(b) is reasonably available; and
(c) is a compellable witness.
Relevant information
726.1 In determining the sentence, a court shall consider any relevant information placed
before it, including any representations or submissions made by or on behalf of the
prosecutor or the offender.
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